Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


'« 


*^* 


Cw  .U.K. 
X51Q 


J 


r 


■yi^c^ii-  ^iikStiiii£L\ 


\ 


V 


»■ 


THE 


V     •      * 


RIGHTS  OF  PERSONS, 


ACCORDING   TO  THE 


TEXT    OF   BLACKSTONE, 


INCORPORATING  THB 


ALTERATIONS  DOWN  TO  THE  PRESENT  TIME, 


i 

t 

•J 


BY 

JAMES  STEWART, 

OF  Lincoln's  inn,  eb^  babeistbb  at  law,  m.  p. 


LONDON: 

EDMUND    §PETTIGUE, 

LAW   BOOKSELLER   AND    PUBLISHEA, 

67,  CHANCERY  LANE. 

1839. 


Recently  Published  by  the  same  Author, 
In  one  Vol.  8tM>«,  price  1 3#. 


THE 


PRINCIPLES  OF  THE  LAW  OF  REAL  PROPERTY, 
ACCORDING  TO  THE  TEXT  OF  BLACKSTONE, 


INCORPORATING   THE    ALTERATI 


WN     TO    THE     PRESENT     TIME, 


LONDON: 

PRTNTED  BY  RAYNER   AND  HODGES, 

109,  Fetter  Lane,  Fleet  Street. 


TABLE   OF  CONTENTS. 


INTRODUCTION. 


SECTION  THE  FIRST. 

ON    THB    STUDY   OF   THB    LAW. 


Deficiency  of  knowledge  of  the  law  by  English  gentlemen. — Compa- 
rative merits  of  the  Roman  and  English  law. — ^The  advantages  of 
some  general  acquaintance  with  municipal  law  to  gentlemen  of 
fortune  as  owners  of  property,  as  serving  on  juries,  as  justices  of 
the  peace,  and  as  members  of  parliament. — Peculiar  advantages  to 
the  nobility. — Mode  in  which  the  judicial  business  of  the  House 
of  Lords  is  now  conducted. — Legal  knowledge  useful  to  the  clergy ; 
to  the  feculty ;  to  dvilians. — How  the  study  of  the  common  law 
has  declined  in  our  universities. — Where  it  is  now  cultivated. — 
The  present  inns  of  court  and  chancery. — ^The  public  lectures  on 
the  law  at  the  universities  and  in  London. — Advantages  of  a  uni- 
versity education  previous  to  the  study  of  the  law. — Objects  to  be 
kept  in  view  by  the  student. — As  to  his  placing  himself  in  chambers 
for  the  study  of  his  profession. 

SECTION  THE  SECOND. 

OF  THB  NATURB  OF  LAWS  IN  OBNBRAL. 

Law  in  its  general  sense. — Law  as  the  rule  of  human  conduct. — ^The 
law  of  nature,  which  is  superior  to  any  other. — Reason  for  the 
interference  of  a  divine  providence. — ^The  revealed  law. — ^All  hu- 
man laws  depend  on  the  law  of  nature  and  the  revealed  law. — 
The  law  of  nations. — Municipal  law.*— Definition  of  it. — Ex  past 
facto  laws. — ^The  foundation  of  society  and  the  origin  of  govern- 
ment.— In  whom  government  should  be  reposed. — ^Three  forms  of 
government  usually  allowed  to  exist. — 1.  Democracy. — 2.  Aristo- 
cracy, and  3.  Monarchy.— The  three  united  in  the  British  consti- 
tution.— As  to  whether  the  three  parts  must  have  equal  powers. — 
Laws  are  declaratory,  directory,  remedial,  and  vindicatory. — Of- 
fences are  either  mala  in  se  or  mala  prohibita. — Rules  of  inter- 
preting laws. — Distinction  between  law  and  equity. 

b 


▼1  CONTENTS. 

SECTION  THE  THIRD. 

THE   LAWS    OF   ENGLAND. 

Municipal  law  is  divided  into  lex  non  scripta  or  common  law,  and 
lex  scripta  or  statute  law. — Common  law,  in  what  it  is  contained. 
— Its  antiquity .^In  the  1 1th  century  three  systems  prevailed,  out 
of  which  Edward  the  Confessor  extracted  a  digest  of  laws. — ^The 
common  law  is  distinguished  into,  1.  General  customs. — 2.  Par- 
ticular customs. — 3.  Certain  peculiar  laws. — General  customs. — 
1.  The  validity  of  a  general  custom  is  decided  on  by  the  judges, 
whose  judgments  are  followed  as  precedents,  and  are  handed  down 
in  reports,  —  Account  of  principal  reports  and  ancient  legal 
writers. — 2,  Particular  customs, — Instances  of  particular  customs. 
— Lex  mercatoria, — ^Practice  of  conveyancers. — How  particular  cus- 
toms are  proved. — Where  legal. — 3,  Certain  peculiar  laws, — Civil 
and  canon  laws. — Courts  in  which  the  latter  laws  are  used. — 
Statute  law. — Different  kinds  of  statutes. — Rules  as  to  the 
construction  of  statutes. — Power  of  courts  of  equity  to  construe 
statutes. — Consolidation  of  the  statute  law  desirable. 

SECTION  THE  FOURTH. 

OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 

Wales,  and  the  recent  alterations  in  its  courts. — Scotland,  the  altera- 
tions in  the  law  as  to  this  country. — Berwick. — Ireland,  what  acts 
bind  Ireland. — ^Articles  of  the  union  between  England  and  Ireland, 
and  subsequent  alterations  in  the  law. — Isle  of  Wight. — Isle  of 
Man. — Colonial  possessions. — Foreign  dominions. — ^Territory  of 
England  divided  into  ecclesiastical  and  civil  divisions. — Ecclesiasti- 
cal.— Civil. — Counties  palatine. — Isle  of  Ely. — Counties  corpo- 
rate. 


CHAPTER  THE  FIRST. 

OF   THE   ABSOLUTS    BIGHTS   OF   INDIVIDUALS. 

Rights  of  persons. — How  the  subject  may  be  divided. — Absolute 
rights.  —  Natural  liberty  defined. — ^Political  liberty  defined. — 
Political  liberty  in  England.  —  By  what  acts  of  parliament 
secured. — Reform  Act,  2  &  3  Wm.  IV.  c.  45.'— Rights  of  per- 
sons to  be  reduced  to  three. — I.  The  right  of  personal  security. — 
II.  The  right  of  personal  liberty. — III.  The  right  of  private  pro- 
perty.— I.  The  right  of  personal  security, — 1.  For  life. — 2.  For 
limbs  which  can  only  be  determined  by  death. — How  life  may  be 
forfeited. — 3.  From  corporal  insults.— 4.  From  practices  against 
health,  and  5^.    Against  reputation. — II.    T%e  right  of  personal 


COMTBNTS.  VII 

Uberiy. — The  act  for  the  abolition  of  Imprisonment  for  Debt,  1  &  2 
Vict.  c.  110. — ^When  personal  liberty  should  be  suspended. — Power 
to  continue  in  England. — III.  The  right  qf  property. — Regard  paid 
to  it  by  the  law. — ^Auxiliary  rights  established  by  the  constitution. — 
1.  The  constitution  of  parliament. — ^2.  The  limitation  of  the  king's 
prerogative. — 3.  The  power  of  applying  to  courts  of  justice.— 4.  The 
right  of  petitioning  parliament. — State  of  the  law  as  to  this. — 
5.  The  having  arms  for  defence. 

CHAPTER  THE  SECOND. 

OF   THE    PARLIAMENT. 

The  origin  and  history  of  parliament. — ^I.  As  to  the  manner  qf  as- 
senUfhng  parliament. — The  convention  parliaments  of  1660  and  1688. 
— Statutes  relating  to  the  convoking  of  parliaments. — II.  The  con- 
stituent parts  qf  parliament, — The  king. — ^The  lords  spiritual. — The 
lords  temporal. — ^The  commons. — III.  The  laws  and  customs  relating 
to  parliament, — ^Who  may  sit  in  parliament. — ^The  privileges  of  par- 
liament.— Of  speech,  of  person,  and  of  publication  of  its  proceed- 
ings.— IV.  The  laws  and  customs  of  the  House  qf  Lords, — V.  The 
laws  and  customs  qf  the  House  qf  Commons, — ^As  to  their  election. — 
1.  The  qualifications  of  the  electors  for  counties  and  boroughs  under 
the  Reform  Act. — ^The  register  of  voters  under  the  Reform  Act,  how 
prepared  and  revised. — 2.  The  qualifications  of  the  elected. — 3.  The 
method  of  proceeding  in  elections. — The  law  of  bribery  and  cor- 
ruption.— ^Alteration  as  to  the  mode  of  proceeding  at  elections  by 
die  Reform  Act,  the  6  &  6  Wm.  TV,  c.  36,  and  6  &  7  Wm.  IV.  c.  102. 
— Proceedings  after  the  election. — ^VI.  The  method  qf  making  laws. 
— ^The  mode  of  bringing  in  and  proceeding  with  a  bill  in  parlia- 
ment.— When  it  becomes  an  act  it  is  placed  among  the  records. — 
VII.  The  manner  t»  which  parliament  is  adjourned,  prorogued,  and 
dissolved, 

CHAPTER  THE  THIRD. 

OF   THB    KING   AND    HIS   TITLE. 

The  crown  is  hereditary,  but  the  hereditary  right  may  be  changed  or 
limited  by  parliament. — ^This  principle  established  and  illustrated 
by  a  short  historical  view  of  the  succession  to  the  crown  of  England 
from  the  time  of  Egbert  to  that  of  her  present  Majesty. 

CHAPTER  THE  FOURTH 

OF   THB    kino's    ROTAL   FAMILY. 

The  queen  is  either  regnant,  consort,  or  dowager. — ^The  queen  consort. 
— Her  exemptions  and  prerogatives. — Her  pecuniary  advantages. — 
Her  revenue. — Her  security  for  life  and  person. — ^The  husband  of 


vni  CONTENTS. 

a  queen  regnant. — Queen  dowager. — ^The  prince  of  Wales  and  th« 
rest  of  the  royal  family. 


.  CHAPTER  THE  FIFl^H. 

OF    THB    COUNCILS    BBLONQING    TO    THE    KING. 

1.  The  high  court  of  parliament. — 2.  The  peers  of  the  realm  col- 
lectively and  individually. — 3.  The  judges.— 4.  The  privy  council. — 
The  judicial  committee  of  the  privy  council  and  the  cabinet  council. 

CHAPTER  THE  SIXTH. 

OF    THE    kino's    DUTlfiS. 

After  the  Revolution  the  king's  duties  were  expressly  declared. — 
They  are  to  govern  according  to  law,  to  execute  judgment  in  mercy^ 
and  to  maintain  the  established  religion. 

CHAPTER  THE  SEVENTH. 

OF    THB   king's    PREROGATIVE. 

The  king's  prerogative  is  either  direct  or  incidental. — The  direct  pre- 
rogative is  of  three  kinds: — 1.  The  royal  dignity. — 2.  The  royal 
authority: — and  3.  The  royal  income. — I.  The  Royal  dignity 
consists,  in  1.  Of  the  king*s  sovereignty. —  Remedy  provided 
by  the  constitution  against  private  injuries,  or  public  oppressions  of 
the  crown. — 2.  The  King^s perfection. — He  is  incapable  of  doing,  or 
thinking  wrong. — Consequence  of  this  doctrine. — 3.  The  king's  per- 
petuity.—ll.  The  Royal  authority. — How  far  absolute  and 
under  what  limits. — It  either  respects  this  nation's  intercourse  with 
foreign  countries,  or  its  own  domestic  policy. — I.  As  to  foreign 
concerns. — 1.  The  king  has  the  power  of  sending  ambassadors. — 
The  rights  of  ambassadors. — 2.  The  king  makes  treaties  and  leagues. 
— 3.  The  king  makes  war  and  peace.— -4.  The  king  may  grant  letters 
of  marque. — ^The  modem  practice  as  to  letters  of  marque. — 5.  The 
king  may  grant  safe  conducts. — The  law  as  to  aliens  regulated 
by  the  6  Wm.  IV.  c.  11. — II.  As  to  domestic  concerns. — 1.  The 
power  of  rejecting  bills  in  parliament. — 2.  The  king  is  generalissimo. 
— His  power  in  this  capacity. — As  to  the  exportation  and  importa- 
tion of  arms  under  6  Geo.  IV.  c.  107. — Ais  to  enlistment  in  foreign 
service,  under  59  Geo.  III.  c.  69. — 3.  The  king  is  the  fountain 
of  justice. — ^The  consequence  of  this  doctrine. — 4  The  king  is  the 
fountain  of  honour. — 5.  The  king  is  the  arbiter  of  commerce. — 
Consequence  of  this  doctrine. — ^The  alteration  of  the  law  as  to  the 
regulation  of  weights  and  measures,  by  the  5  &  6  Wra.  IV.  c.  63. — 
As  to  coining  money,  and  what  is  a  legal  tender. — 6.  The  king  is 
^he  head  of  the  church. — Consequence  of  this  doctrine. 


CONTENTS.  J* 


CHAPTER  THE  EIGHTH. 

OF   THB    KING^'s    RBVBNUB. 

The  king's  revenue,  either  ordinary  or  extraordinary. — I;  The  Ordi- 
nary revenue  consists  of,  1.  The  custody  of  the  bishops'  temporali- 
ties.— 2  Corodies. — 3.  The  tithes  of  extra  parochial  places. — 
4.  First  fruits  and  tenths.  The  present  state  of  this  fund. — 5.  The 
rents  and  profits  of  the  demesne  lands. — 6.  The  profits  of  military 
tenures. — 7.  Wine  licenses. — 8.  Profits  arising  from  forests. — 
9.  Profits  arising  from  courts  of  justice. — 10.  Royal  fish. — 1 1.  Ship- 
wrecks.— ^The  law  as  to  wrecks. — 12.  The  right  to  mines. — 
13.  Treasure-trove. — 14.  Waifs. — 15.  Estrays.— 16.  Bona  cm^- 
cata, — Deodands. — Law  as  to. — 17.  Escheats. — 18.  The  custody 
of  idiots  and  lunatics. — Law  as  to  idiots,  lunatics,  and  prodigals. — 
IL  T%e  extraordinary  revenue, — What  this  arises  from, — 1.  The 
land-tax. — The  history  of  the  land-tax. — ^Tenths,  fifteenths,  and 
aids. — Land-tax  formerly  annual,  now  perpetual,  but  subject  to  re- 
demption under  the  42  Geo.  HL  c.  1X6. — 2.  The  malt-tax  for- 
merly annual,  but  now  rendered  perpetual. — 3.  The  customs. — 
The  history  of  this  tax. — ^The  consolidation  of  the  acts  relating  to 
it.— 4.  The  excise. — History  of  this  tax. — Recent  increase  of  the  ex- 
cise, and  state  of  the  law  respecting  it. — 5.  The  post-ofiice. — 
History  of  its  establishment. — ^The  privilege  of  franking  as  regu- 
lated by  I  Vict.  c.  36. — 6.  Stamps :  great  alterations  made  in  this 
branch  of  the  revenue  since  the  time  of  Blackstone. — 7.  The  assessed 
taxes : — consisting  of  duties  on  windows^  male  servants,  carriages, 
horses,  dogs,  horse-dealers,  hair-powder,  armorial  bearings,  and 
game. — 8.  Duty  on  offices  and  pensions. — Amount  of  the  extra- 
ordinary revenue. — How  it  is  appropriated  in  paying  the  interest 
of  the  national  debt. — History  of  the  national  debt. — Its  former  and 
present  amount. — Advantages  and  disadvantages  of  a  national 
debt. — ^The  consolidated  fund. — How  it  is  formed. — ^The  sinking 
fund. — Its  history  and  present  state. — ^The  royal  allowances  and 
civil  list. — Its  history  and  present  state. —  General  reflections 
on  the  past  and  present  power  of  the  crown. 

CHAPTER  THE  NINTH. 

SUBORDINATB    MA0I8TRATBS. 

Subordinate  magistrates  are,  1.  Sheriff, — How  he  was  formerly,  and 
is  now  chosen. — The  duties  of  the  sherifif. — His  judicial  capacity. 
— Is  bound  to  execute  all  process. — He  is  the  king's  bailiff. — His 
officers. — ^The  under-sheriff. — His  judicial  duties  increased  by  the 
3  &  4  Wm.  IV.  c.  42. — Bailiffs. — 2.  The  coroner, — How  chosen. — 
His  fees  recently  settled  by  the  1  Vict.  c.  68. — 3.  Justice  of  peace. 
The  history  of  this  officer. — His  power  and  duty.  4.  The  constable. 


CONTBNT8. 


—Of  various  kinds.— The  new  police.— 5.  Swrveifor  of  kighwoffs. 
— 6.  The  overseer  of  the  poor, — ^The  old  and  new  poor  law. 


CHAPTER  THE  TENTH. 

OF   THB    PEOPLB,    WHBTHBR   ALIENS,    DBNIZBNS,    OR   NATIVES. 

The  people  divided  into  aliens  and  natural  born  subjects. — ^The  oaths 
of  allegiance. — Supremacy  and  abjuration. — Alteration  by  the 
10  Geo.  IV.  c.  7. — ^Allegiance  of  two  sorts,  natural  or  local. — What 
aliens  may  do. — Who  is  considered  such,  and  who  a  natural  bom 
subject. — Deniz^ens,  what  they  may  do. — ^Naturalization. 


CHAPTER  THE  ELEVENTH. 

OF   THB    CLBBOY. 

The  clergy. — Their  privileges.— Their  disabilities. — ^The  state  of  the 
law  under  the  &7  Geo.  IH.  c.  99,  1  Vict.  c.  10,  and  1  &  2  Vict, 
c.  106. — ^As  to  their  trading  and  being  members  of  companies :  I.  The 
archbishops  and  bishops. — ^Alterations  recommended  and  effected 
as  to  bishopricks  by  the  ecclesiastical  commission,  and  the  6  &  7 
Wm.  IV.  c.  77. — II.  The  dean  and  chapter. — III.  The  archdeacon. 
— ^IV.  Rural:  deans. — V.  Parsons  and  vicars. — ^Appropriation. — 
What  is  necessary  to  becomea  parson  or  vicar. — His  residence  ne-i 
cessary. — ^What  pluralities  may  be  held  under  1  &  2  Vict.  c.  106. 
—VI.  Curates.— How  regulated  by  the  1  &  2  Vict.  c.  106.— VII. 
Churchwardens. — ^VIII.  Parish  clerks. 


CHAPTER  THE  TWELFTH. 

OF   THE    CIVIL    STATE. 


The  civil  state  is  divided  into  the  nobility  and  commonalty. — Different 
degrees  of  nobility. — How  created. — Incidents  to  the  nobility. — 
Different  degrees  of  commonalty,  and  table  of  precedence. 


CHAPTER  THE  THIRTEENTH. 

OF   THB   MILITARY   AND    MARITIME    8TATB. 

The  military  state, — History  of  the  army  in  England. — ^The  settlement 
and  regulation  of  the  militia. — How^the  army  in  time  of  war  is  raised. 
— ^As  to  billetting  soldiers  under  the  mutiny  act. — How  the  army  is 
composed. — Martial  law. — How  far  to  be  endured. — ^The  advantages 
of  the  military  state. — The  maritime  state, — Regulation  of  the  navy 


CONTENTS,  XI 

—-Repeal  of  the  ibnner  navi^tion  act,  and  state  of  the  law  in  this 
respect. — Impressment — Other  modes  of  manning  the  navy. — The 
articles  for  ordering  the  navy. — ^The  privileges  conferred  on  the  navy. 


CHAPTER  THE  FOURTEENTH. 

OF    MASTBR   AND   8BRVANT. 

L  As  to  the  several  sorts  of  servants. — 1.  Menial  servants. — ^2.  Appren- 
tices.— 3.  LAhourers.— 4.  Stewards,  factors,  and  bailiffs. — II.  The 
effect  of  the  relation. — III.  How  strangers  may  be  affected  by  the 
relation. 

CHAPTER  THE  FIFTEENTH. 

OF    HUSBAND   AND    WIFB. 

I.  How  marriage  may  be  contracted. — Incestuous  marriages  now 
void,  and  not  voidable  by  the  5  &  6  Wm.  IV.  c.  64.— JFir^f.  The 
parties  must  be  willing  to  contract. — Secondly,  Able  to  contract. — 
The  disabilities. — ^Alterations  made  as  to  these  by  the  4  Geo.  IV. 
c.  7Q' — Lastly,  The  marriage  must  be  had  in  due  form. — State  of 
the  law  as  to  this  under  the  4  Geo.  IV.  c.  76,  and  the  6  &  7 
Wm.  IV.  c.  85. — II.  The  manner  in  which  marriages  may  be  dis- 
solved.— III.  The  legal  consequence  of  marriage  with  respect  to  the 
rights  of  the  parties  and  third  persons. 


CHAPTER  THE  SIXTEENTH. 

OF    PABBNT   AND    CHILD. 

Children  of  two  sorts. — I.  Legitimate  children, — 1.  The  duties  of  pa- 
rents.— Maintenance. — State  of  the  law  as  to  this  under  the  4  &  5 
Wm.  IV.  c.  76. — Protection. — Education. — ^A  Roman  Catholic  edu- 
cation now  permitted  by  the  10  Geo.  IV.  c.  7. — 2.  The  power  of 
parents  over  their  children. — As  to  marriages  by  the  4  Geo  IV.  c.  76. 
~3.  The  duties  of  children  as  to  their  parents. — II.  Illegitimate 
children, — 1.  Who  are  bastards. — 2.  The  duties  of  parents  to  their 
bastards.— Much  varied  by  the  4  &  6  Wm.  IV.  c.  76.-3.  The 
rights  and  incapacities  of  bastards. 

CHAPTER  THE  SEVENTEENTH. 

OF   GUARDIAN    AND   WARD. 

1.  The  several  species  of  guardians. — 2.  The  ward  when  of  age,  and 
what  acts  he  may  do.— Cannot  now  make  a  will  under  21,  1  Vict. 
c.  26. — 3.  Infants — ^Their  privileges  and  disabilities. 


Xll 


CONTENTS. 


i 


CHAPTER  THE  EIGHTEENTH. 

OF    CORPORATIONS. 

Advantages  of  corporations.  —Their  history  in  this  country. — ] 
divided. — 1.  How  corporations  may  be  created. — The  Munic 
Corporation  Act,  5  &  6  Wm.  IV.  c.  76. — II.  The  rights  and  p 
leges  and  incapacities  of  a  corporation. — Certain  corporate  po' 
may  be  granted  without  incorporation,  by  6  Geo.  IV.  c.  91, 4 
Wm.  IV.  c.  94,  and  1  Vict.  c.  73. — III.  How  a  corporation 
be  visited. — IV.  How  corporations  may  be  dissolved. 


ERRATA  ET  CORRIGENDA. 


Page  9,  n.  *.  line  2, after  C.  B.,  add '  and.* 
49,  n.  •,  for  c.  7,  read '  c.  32.* 
65,  n.  1,  last  line,  for  ttat,  2,  read  '  stat,  I.* 
79,  n.  *,  line  2,  for  note  read  '  rule,* 
89,  line  24,  for  6  Ann.  c.  6, '  read  c.  5.' 
107,  n.  ',  third  line,  for  note,  read  '  ilightly,* 
116,  n.  ',  for  3  Geo.  I.  c.  5,  read  *  c.  15.' 
161,  line  11,  for  c  24,  read '  c.  144.' 

190,  line  12  from  bottom,  for  10  Geo.  IV.,  read  '  9  Geo.  IV.' 
229,  n.  ',  for  c.  27,  read  *  c.  10.' 
289,  n.  •,  for  c.  24,  read  '  c.  34.' 
294,  line  29,  for  15  Edw.  III.,  read  <  14  £dw.  III.* 
298,  n.  ',  line  2,  for  c.  12,  read '  c.  10.' 
330,  line  3,  dele '7  Geo.  IV.  c.  48.' 
*<    335,  line  5,  for  49  Geo.  3.  c.  69,  read  '  59  Geo.  III.  c.  32.' 
343,  n. '',  for  55  Geo.  III.  c.  44,  read  *  5  Geo.  IV.  c.  44.' 
423,  n.  ',  for  13  Eliz.,  read  <  31  Eliz.' 


« 


« 


«( 


<< 


« 


<( 


« 


« 


« 


it 


<( 


«< 


« 


<« 


« 


PREFACE. 


The  Commentaries  of  Mr.  Justice  Blackstone,  as  a  work 
designed  to  give  information  on  the  laws  of  this  country, 
may  be  considered  in  two  lights.  They  may  be  viewed  as  a 
methodical  and  elegant  statement  of  what  the  law  was  about 
sixty  years  ago,  when  they  received  the  last  corrections  of 
their  author,  or  as  an  authentic  account  of  the  law  at  the 
present  day.  In  the  former  light  their  use  remains  unim- 
paired, and  they  must  be  read  with  profit  by  all  who  wish  to 
study  the  legal  history  of  Great  Britain ;  but  it  is  obvious 
that,  in  the  latter,  they  have  lost  much  of  their  original  value. 
They  can  no  longer  be  referred  to  for  the  existing  law,  and 
their  practical  advantages  are  thus  unavoidably  diminished. 
The  lawyer  may,  indeed,  know  what  part  is  now  obsolete,  or 
what  statute  has  been  repealed,  but  the  general  reader  and 
the  student  are  only  able  to  guess  at  the  alterations,  or  may 
be  ignorant  of  them  altogether. 

This  is  so  obvious,,  that  had  not  the  work,  as  a  whole,  sur- 
passing merit,  and  did  it  not  continue  in  many  parts  of 
great  authority  it  would  long  since  have  fallen  out  of  public 
notice ;  but  it  is  still  a  most  popular  legal  text-book,  and  is 
constantly  referred  to  as  well  by  professional  as  unprofes- 
sional readers.  To  render  it  suitable  to  the  market  there- 
fore, the  alterations  have,  to  some  extent,  been  added  from 
time  to  time  by  editors  of  lesser  or  greater  repute,  by  way 
of  note.  This  mode  of  conveying  the  necessary  informa- 
tion, it  will  hardly  be  disputed,  is  always  an  inconvenient  and 
unsatisfactory  one,  more  especially  to  the  student;  and  it 
seemed  to  merit  consideration,  whether  another  mode  might 
not  be  adopted ;  that  of  incorporating  the  alterations  in  the 


IV  PREFACE. 

text,  and  endeavouring  to  render  the  whole  work  a  con- 
tinuous and  uniform  statement  of  the  law  as  it  stands  at  the 
present  day. 

The  volume  now  presented  to  the  reader^  the  foundation 
of  which  is  the  first  volume  of  Blackstone's  Commentaries, 
has  been  compiled  on  this  plan,  and  the  writer  has 
been  encouraged  to  proceed  with  it,  by  the  favourable  re- 
ception which  the  second  volume*  has  met  with,  compiled 
in  the  main  on  the  same  plan. 

In  the  present  volume,  as  in  the  last,  the  desire  has  been  to 
alter  as  little  as  possible,  and  not  to  overlay  the  text  with 
matter  unsuited  to  an  elementary  work,  but  simply  to  add  the 
change  made  by  statute  or  decision,  always  referring  to  the 
authority  for  the  alteration.  Where,  however,  the  change  is 
an  impOTtant  one,  a  fiill  account  of  it  has  been  given. 

But  there  is  this  difference  in  the  mode  of  editing  this 
volume,  that  no  portion  of  the  original  work  has  been  omit- 
ted; and' the  text,  with  its  illustrations  and  authorities, 
where  no  alteration  hi^  occurred,  remains  in  its  former  state^ 

The  present  writer  has  endeavoured  to  give  the  effect  of 
all  the  important  constitutional  alterations  made  in  the 
present  century,  but  he  has  not  ventured  to  obtrude  any 
political  opinions  of  his  own  on  the  reader. 

In  undertaking  the  task,  which  he  has  now  imperfectly 
performed,  he  was  hardly  aware  of  the  labour  he  had  im- 
posed on  himself*  There  is  scarcely  any  chapter  of  the 
work  which  has  not  required  most  essential  alteration, 
more  especially  occasioned  by  the  extensive  changes  made 
in  every  department  of  the  law  within  the  last  few  years. 
That  many  of  them  have  escaped  him,  in  spite  of  some  dili- 
gence, he  cannot  doubt,  but  having  already  experienced 
much  indulgence  at  the  hands  of  the  profession,  he  is  em^ 
boldened  to  ask  for  it  once  more. 

*  See  the  Introduction  to  that  work. 

Lincoln's  Inn, 

Marehl,  1839. 
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SECTION    THE    FIRST. 


ON     THE    STUDY     OF     THE     LAW.* 


The  science  of  the  laws  and  constitution  of  our  own  coun-    r  a,  i 
try  is  a  species  of  knowledge^  in  which  the  gentiemen  of  ^^encj. 
England  have  been  more  remarkably  deficient  than  those  of  ^{^*3fth« 
all  Europe  besides.     In  most  of  the  nations  on  the  continent  {JJ  JJJSr 
where  the  civil  or  imperial  law  under  difierent  modifications  "*•"• 
is  closely  interwoven  with  the  municipal  laws  of  the  land, 
no  gentleman,  or  at  least  no  scholar,  thinks  his  education 
is  completed,  till  he  has  attended  a  course  or  two«of  lec- 
tures, both  upon  the  institutes  of  Justinian  and  the  local 
constitutions  of  his  native  soil,  under  the  very  eminent 
professors  that  abound  in  their  several  universities.    And 
in  the  northern  parts  of  our  own  island,  where  also  the 
municipal  laws  are  frequently  connected  with  the  civil,  it  is 
difficult  to  meet  with  a  person  of  liberal  education,  who  is 
destitute  of  a  competent  knowledge  in  that  science,  which 
is  to  be  the  guardian  of  his  natural  rights  and  the  rule  of 
his  civil  conduct. 

Nor  have  the  imperial  laws  been  totally  neglected  even    r  5  -i 
in  the  English  nation.    A  general  acquaintance  with  their 
decisions  has  ever  been  deservedly  considered  as  no  small 
accomplishment  of  a  gentieman ;  and  a  fashion  has  at  times 

*  Among  other  alterations  made  in  stead  of  a  particular  one  addressed  to 
this  section  it  is  proper  to  observe,  the  University  of  Oxford  at  the  open- 
that  it  has  been  treated  as  a  general  ing  of  the  Vinerian  Lectures. 
tamj  on  the  Study  of  the  Law,  in- 
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prevailed^  which,  however,  has  much  declined  since  the 
time  of  Blackstone,  to  transport  the  growing  hopes  of  this 
island  to  foreign  universities,  in  Switzerland,  Germany,  and 
Holland ;  which,  though  infinitely  inferior  to  our  own  in 
every  other  consideration,  have  been  looked  upon  as  better 
nurseries  of  the  civil,  or  (which  is  nearly  the  same)  of  their 
own  municipal  law.  In  the  meantime  it  has  been  the  pecu- 
liar lot  of  our  admirable  system  of  laws  to  be  neglected, 
and  even  unknown,  by  all  but  one  practical  profession; 
though  built  upon  the  soundest  foundations,  and  approved 
by  the  experience  of  ages. 
S??^rits  ^^^  ^®  ^*  ^^^^  ^^  ^^  derogate  from  the  study  of  the  civil 
mtm  and"  ^^^*  Considered  (apart  from  any  binding  authority)  as  a  col- 
EngUBh  law.  lection  of  Written  reason.  No  man  is  more  thoroughly 
persuaded  of  the  general  excellence  of  its  rules,  and  the 
usual  equity  of  its  decisions,  nor  is  better  convinced  of  its 
use  as  well  as  ornament  to  the  scholar,  the  divine,  the 
statesman,  and  even  the  common  lawyer.  But  we  must  not 
carry  our  veneration  so  far  as  to  sacrifice  our  Alfred  and 
Edward  to  the  manes  of  Theodosius  and  Justinian:  we 
must  not  prefer  the  edict  of  the  praetor,  or  the  rescript  of 
the  Roman  emperor,  to  our  own  immemorial  customs,  or 
the  sanctions  of  an  English  parliament :  unless  we  can  also 
prefer  the  despotic  monarchy  of  Rome  and  Byzantium,  for 
whose  meridians  the  former  were  calculated,  to  the  free 
constitution  of  Britain,  which  the  latter  are  adapted  to 
perpetuate. 

Without  detracting  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to 
assert,  that  if  an  Englishman  must  be  ignorant  of  either 
the  one  or  the  other,  he  had  better  be  a  stranger  to  the 
Roman  than  the  English  institutions.  For  I  think  it  an  un- 
deniable position,  that  a  competent  knowledge  of  the  laws 
[  6  ]  of  that  society  in  which  we  live,  is  the  proper  accomplish- 
ment of  every  gentleman  and  scholar ;  an  highly  useful,  I 
had  almost  said  essential,  part  of  liberal  and  polite  educa- 
tion. And  in  this  I  am  warranted  by  the  example  of 
antient  Rome ;  where,  as  Cicero  informs  us,*  the  very  boys 

*  De  Legg.  2.  23. 
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were  obliged  to  learn  the  twelve  tables  by  heart,  as  a  carmen 
necessarium,  or  indispensable  lesson,  to  imprint  on  their 
tender  minds  an  early  knowledge  of  the  laws  and  consti- 
tution of  their  country. 

But  as  the  long  and  universal  neglect  of  this  study,  with  Diviiion  of 
us  in  England,  seems  in  some  degree  to  call  in  question  the 
truth  of  this  evident  position,  it  shall  therefore  be  the  busi- 
ness of  this  introductory  discourse,  in  the  first  place  to 
demonstrate  the  utility  of  some  general  acquaintance  with 
the  municipal  law  of  the  land,  by  pointing  out  its  particular 
uses  in  all  considerable  situations  of  life.  Some  conjec- 
tures will  then  be  offered  with  regard  to  the  causes  of 
neglecting  this  useful  study :  to  which  will  be  subjoined  a 
few  reflections  on  the  peculiar  propriety  of  reviving  it  in 
our  own  universities  and  inns  of  court. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  The  utuity 
with  the  laws  of  the  land,  let  us  otily  reflect  a  moment  on  nerai  ac.  ' 
the  singular  frame  and  polity  of  that  land,  which  is  governed  with  muni, 
by  this  system  of  laws.  A  land,  perhaps  the  only  one  in 
the  universe,  in  which  political  or  civil  liberty  is  the  very 
end  and  scope  of  the  constitution.^  This  liberty,  rightly 
understood,  consists  in  the  power  of  doing  whatever  the 
laws  permit;*^  which  is  only  to  be  effected  by  a  general 
conformity  of  all  orders  and  degrees  to  those  equitable 
rules  of  action,  by  which  the  meanest  individual  is  pro- 
tected from  the  insults  and  oppression  of  the  greatest.  As 
therefore  every  subject  is  interested  in  the  preservation  of 
the  laws,  it  is  incumbent  upon  every  man  to  be  acquainted 
with  those  at  least  with  which  he  is  immediately  concerned ; 
lest  he  incur  the  censure,  as  well  as  inconvenience,  of  living 
in  society  without  knowing  the  obligations  which  it  lays 
him  under.    And  thus  much   may  suffice  for  persons  of    [  7  ] 

^  Montesq.  Esp.  L.  1.  ii.  c.  5.  is  to  have  a  standing  rule  to  live  by 

*'  Facultas  ejus,  quod  cuiquefacere  common  to  every  one  of  that  society, 

hhet,  nUx  quid  vi,  autjure  prohibetur,  and  made  by  the  legislative  power 

Inst.  I.  3.   1.     This  has  generally  erected  in  it;  a  liberty  to  follow  my 

been  considered  to  be  an  imperfect  own  will  in  all  things,   where  the 

definition  of  civil  liberty.    Mr.  Jus-  rule  prescribes  not,  and  not  to  be  sub- 

tice  Coleridge  cites,  as  preferable,  the  ject  to  the  inconstant,  uncertain,  un- 

following   definition  from  Locke : —  known,  arbitrary  will  of  another  man." 

"  Freedom  of  men  under  government.  On  Government,  b.  ii.  c.  4. 
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inferior  condition,  who  have  neither  time  nor  capacity  to 
enlarge  their  views  beyond  that  contracted  sphere  in  which 
they  are  appointed  to  move.  But  those  on  whom  nature  and 
fortune  have  bestowed  more  abilities  and  greater  leisure^ 
cannot  be  so  easily  excused.  These  advantages  are  given 
them>  not  for  the  benefit  of  themselves  only,  but  also  of 
the  public :  and  yet  they  cannot,  in  any  scene  of  life,  dis- 
charge properly  their  duty  either  to  the  public  or  them-* 
selves,  without  some  degree  of  knowledge  in  the  laws.  To 
evince  this  the  more  clearly,  it  may  not  be  amiss  to  descend 
to  a  few  particulars. 
motc  wpe-  Let  us  therefore  begin  with  our  gentlemen  of  independent 
gjntiemen    estatcs  and  fortune,  the  most  useful  as  well  as  considerable 

ofindepend-  ' 

M  oiwSS*  body  of  men  in  the  nation ;  whom  even  to  suppose  ignorant 
of  property.  {„  t^ig  branch  of  learning  is  treated  by  Mr.  Locke*  as  a 
strange  absurdity.  It  is  their  landed  property,  with  its 
long  and  voluminous  train  of  descents  and  conveyances, 
settlements,  entdls,  and  incumbrances,  that  forms  the  most 
intricate  and  most  extensive  object  of  legal  knowledge. 
The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  task  for  any  but  a 
lawyer  by  profession :  yet  still  the  understanding  of  a  few 
leading  principles,  relating  to  estates  and  conveyancingt 
may  form  some  check  and  guard  upon  a  gentleman's  infe- 
rior agents,  and  preserve  him  at  least  from  very  gross  and 
notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  ne- 
cessary in  the  wording  of  last  wills  and  testaments,  and 
more  with  regard  to  their  attestation.®  An  ignorance  in 
these  must  always  be  of  dangerous  consequence,  to  such  as 
by  choice  or  necessity  compile  their  own  testaments  with- 
out any  technical  assistance.  Those  who  have  attended 
the  courts  of  justice  are  the  best  witnesses  of  the  confusion 
and  distresses  that  are  hereby  occasioned  in  families ;  and 
of  the  diiEcuIties  that  arise  in  discerning  the  true  meaning 
of  the  testator,  or  sometimes  in  discovering  any  meaning 
[  8  ]  at  all :  so  that  in  the  end  his  estate  may  often  be  vested 
quite  contrary  to  these  his  enigmatical  intentions,  because 

^  Education^  $«  1 87.  M  Vict.  c.  26. 
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perhaps  he  has  omitted  one  or  two  formal  words,  which  are 
necessary  to  ascertain  the  sense  with  indisputable  legal 
precision,  or  has  executed  his  will  in  the  presence  of  fewer 
witnesses  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  those  of  a  more  ^iJJSS' 
public  consideration.  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to 
establish  the  rights,  to  estimate  the  injuries,  to  weigh  the 
accusations,  and  sometimes  to  dispose  of  the  lives  of  their 
fellow-subjects,  by  serving  upon  juries.  In  this  situation 
they  have  frequently  a  right  to  decide,  and  that  upon  their 
oaths,  questions  of  nice  importance,  in  the  solution  of 
which  some  legal  skill  is  requisite;  especially  where  the 
law  and  the  fact,  as  it  often  happens,  are  intimately 
blended  together.  And  the  general  incapacity,  even  of  our 
best  juries,  to  do  this  with  any  tolerable  propriety,  has 
greatly  debased  their  authority;  and  has  unavoidably 
thrown  more  power  into  the  hands  of  the  judges,  to  direct, 
control,  and  even  reverse  their  verdicts,  than  perhaps  the 
constitution  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  ^f^^*^ 
18  called  upon  to  determine  questions  of  right,  and  distri- 
bute justice  to  his  fellow-subjects :  it  is  principally  with 
this  order  of  men  that  the  commission  of  the  peace  is  filled. 
And  here  a  very  ample  field  is  opened  for  a  gentleman  to 
exert  his  talents,  by  maintaining  good  order  in  his  neigh- 
bourhood ;  by  punishing  the  dissolute  and  idle ;  by  pro- 
tecting the  peaceable  and  industrious ;  and,  above  all,  by 
healing  petty  differences  and  preventing  vexatious  prose- 
cutions. But,  in  order  to  attain  these  desirable  ends,  it  is 
necessary  that  the  magistrate  should  understand  his  busi- 
ness; and  have  not  only  the  will,  but  the  power  also, 
(under  which  must  be  included  the  knowledge)  of  adminis- 
tering legal  and  effectual  justice.  Else,  when  he  has  mis- 
taken his  authority,  through  passion,  through  ignorance, 
or  absurdity,  he  will  be  the  object  of  contempt  from  his 
inferiors,  and  of  censure  from  those  to  whom  he  is  ac-  r  9  i 
countable  for  his  conduct. 

Yet  farther;  most  gentlemen  of  considerable  property,  And  as  mem. 
at  some  period  or  other  in  their  lives,  are  ambitious  of  re-  liamnt. 


6  ON   THE   STUDY   OF   THE   LAW.  [InTROD. 

presenting  their  country  in  parliament :  and  those,  who  are 
ambitious  of  receiving  so  high  a  trust,  would  also  do  well 
to  remember  its  nature  and  importance.  They  are  not  thus 
honourably  distinguished  from  the  rest  of  their  fellow  sub- 
jects, merely  that  they  may  privilege  their  persons ;  that 
they  may  list  under  party  banners  ;  may  grant  or  withhold 
supplies ;  may  vote  with  or  vote  against  a  popular  or  un- 
popular administration;  but  upon  considerations  far  more 
interesting  and  important.  They  are  the  guardians  of  the 
English  constitution ;  the  makers,  repealers,  and  interpre- 
ters of  the  English  laws ;  delegated  to  watch,  to  check,  and 
to  avert  every  dangerous  innovation  ;  to  propose,  to  adopt, 
and  to  cherish  any  solid  and  well-weighed  improvement ; 
bound  by  every  tie  of  nature,  of  honour,  and  of  religion, 
to  transmit  that  constitution  and  those  laws  to  their  pos- 
terity, amended  if  possible,  at  least  without  any  derogation. 
And  how  unbecoming  must  it  appear  in  a  member  of  the 
legislature  to  vote  for  a  new  law,  who  is  utterly  ignorant  of 
the  old  !  what  kind  of  interpretation  can  he  be  enabled  to 
give,  who  is  a  stranger  to  the  text  upon  which  he  comments ! 
Besides,  the  duties  of  a  member  of  the  house  of  commons 
are  frequently  judicial  as  w^U  as  legislative,  and  the  absence 
of  some  knowledge  of  the  law  has  of  late  been  the  cause 
of  much  deserved  reproach  to  this  branch  of  the  legis- 
lature. 

Indeed  it  is  perfectly  amazing,  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science^  in 
which  some  method  of  instruction  is  not  looked  upon  as 
requisite,  except  only  the  science  of  legislation,  the  noblest 
and  most  difficult  of  any.  Apprenticeships  are  held  ne- 
cessary to  almost  every  art,  commercial  or  mechanical :  a 
long  course  of  reading  and  study  must  form  the  divine,  the 
physician,  and  the  practical  professors  of  the  laws:  but 
every  man  of  superior  fortune  thinks  himself  born  a  legis- 
[  10  ]  lator.  Yet  Tully  was  of  a  different  opinion ;  "  it  is  neces* 
"  sary,"says  he,®  "for  a  senator  to  be  thoroughly  acquainted 
"  with  the  constitution :  and  this,  he  declares,  is  a  know- 

*  De  Legg,  3>  18.     Est  senatori  ne-       diligentiaef  menoriae  est;  sine  quo  pa* 
cessarium   nosst  rempublicam ;    idque       ratus  esse  senatornullopacto potest* 
late  patet ; — genus  hoc  omne  seientiae, 
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*'  ledge  of  the  most  extensive  nature ;  a  matter  of  science, 
"  of  diligence,  of  reflexion  :  without  which  no  senator  can 
"  possibly  be  fit  for  his  office." 

The  mischiefs  that  have  arisen  to  the  public  from  incon-  Mischief 
siderate  alterations  in  our  laws,  are  too  obvious  to  be  called  i^'^t^^"' 
in  question ;  and  how  far  they  have  been  owing  to  the  ^*'*^**®"* 
defective  education  of  our  senators,  is  a  point  well  worthy 
of  the  public  attention.     The  common  law  of  England  has 
fared  like  other  venerable  edifices  of  antiquity,  which  rash 
and  unexperienced  workmen  have  ventured  to  new  dress 
and  refine,  with  all   the   rage    of  modern  improvement. 
Hence  frequently  its  symmetry  has  been  destroyed,  its  pro- 
portions distorted,  and  its  majestic  simplicity  exchanged  for 
specious  embellishments  and  fantastic  novelties.  For,  to  say 
the  truth,  almost  all  the  perplexed  questions,  almost  all  the 
niceties,   intricacies,  and   delays,  (which  have   sometimes 
disgraced  the  English,  as  well  as  other  courts  of  justice) 
owe  their  original,  not  to  the  common  law  itself,  but  to  in- 
novations that  have  been  made  in  it  by  acts  of  parliament ; 
"  overladen  (as  Sir  Edward  Coke  expresses  it')  with  pro- 
*^  visoes  and  additions,  and  many  times  on  a  sudden  penned 
"  or  corrected  by  men  of  none  or  very  little  judgment  in 
"  law."     This  great  and  well-experienced  judge  declares, 
that  in  all  his  time  he  never  knew  two  questions  made  upon 
rights  merely  depending  upon  the  common  law ;  and  warmly 
laments   the  confusion  introduced  by  ill-judging  and  un- 
learned legislators.     "  But  if,"  he  subjoins,  "  acts  of  par- 
"  liament  were  after  the  old  fashion  penned,  by  such  only  as 
"  perfectly  knew  what  the  common  law  was  before  the  making 
"  of  any  act  of  parliament  concerning  that  matter,  as  also 
"  how  far  forth  former  statutes  had  provided  remedy  for 
"  former  mischiefs,   and  defects  discovered  by  experience  ; 
"then  should  very  few  questions  in  law  arise,   and  the    [  H  ] 
"  learned  should  not  so  often  and  so  much  perplex  their 
"  heads  to  make  atonement  and  peace,  by  construction  of 
**  law,  between  insensible  and  disagreeing  words,  sentences, 
"  and  provisoes,  as  they  now  do."    And  if  this  inconve- 
nience was  so  heavily  felt  in  the  reign  of  queen  Elizabeth, 

f  2  Rep,  Pref. 
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you  may  judge  how  the  evil  is  increased  in  later  times,  when 
the  statute  book  is  swelled  to  twenty  times  a  larger  bulk : 
unless  it  should  be  found,  that  the  penners  of  our  modern  sta- 
tutes have  proportionably  better  informed  themselves  in  the 
knowledge  of  the  common  law. 
JJJJJ"^  What  is  said  of  our  gentlemen  in  general,  and  the  pro- 
SSSuS*^*  priety  of  their  application  to  the  study  of  the  laws  of  their 
country,  will  hold  equally  strong  or  still  stronger  with  re- 
gard to  the  nobility  of  this  realm,  except  only  in  the  article 
of  serving  upon  juries.  But,  instead  of  this,  they  have 
several  peculiar  provinces  of  far  greater  consequence  and 
concern;  being  not  only  by  birth  hereditary  counsellors  of 
the  crown,  and  judges  upon  their  honour  of  the  lives  of 
their  brother-peers,  but  also  arbiters  of  the  property  of  all 
their  fellow  subjects,  and  that  in  the  last  resort.  In  this 
their  judicial  capacity  they  are  bound  to  decide  the  nicest 
and  most  critical  points  of  the  law :  to  examine  and  correct 
such  errors  as  have  escaped  the  most  experienced  sages  of 
the  profession,  the  lord  keeper  and  the  judges  of  the  courts 
at  Westminster.  Their  sentence  is  final,  decisive,  irre* 
vocable :  no  appeal,  no  correction,  not  even  a  review,  can 
be  had :  and  to  their  determination,  whatever  it  be,  the  in- 
ferior courts  of  justice  must  conform ;  otherwise  the  rule  of 
property  would  no  longer  be  uniform  and  steady. 
iiiedatiM  Should  a  judge  in  the  most  subordinate  jurisdiction  be 
SteraiSnf  deficient  in  the  knowledge  of  the  law,  it  would  reflect  in- 
finite contempt  upon  himself,  and  disgrace  upon  those  who 
employ  them.  And  yet  the  consequence  of  his  ignorance  is 
comparatively  very  trifling  and  small :  his  judgment  may  be 
examined,  and  his  errors  rectified,  by  other  courts.  But 
how  much  more  serious  and  afiecting  is  the  case  of  a  su- 
[  IS  ]  perior  judge,  if  without  any  skill  in  the  laws  he  will  boldly 
venture  to  decide  a  question,  upon  which  the  welfare  and 
subsistence  of  whole  families  may  depend!  where  the  chance 
of  his  judging  right  or  wrong,  is  barely  equal ;  and  where, 
if  he  chances  to  judge  wrong,  he  does  an  injury  of  the  most 
alarming  nature,  an  injury  without  possibility  of  redress  I 

Yet,  vast  as  this  trust  is,  it  can  no  where  be  so  properly 
reposed,  as  in  the  noble  hands  where  our  excellent  consti 
tution  has  placed  it :  and  therefore  placed  it,  because,  from 
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the  independence  of  their  fortune  and  the  dignity  of  their 
station^  they  are  presumed  to  employ  that  leisure  which  is 
the  consequence  of  both^  in  attaining  a  more  extensive 
knowledge  of  the  laws  than  persons  of  inferior  rank :  and 
because  the  founders  of  our  polity  relied  upon  that  delicacy 
of  sentiment,  so  peculiar  to  noble  birth :  which,  as  on  the 
one  hand  it  will  prevent  either  interest  or  affection  from  in- 
terfering in  questions  of  right,  so  on  the  other  it  will  bind 
a  peer  in  honour,  an  obligation  which  the  law  esteems  equal 
to  another's  oath,  to  be  master  of  those  points  upon  which 
it  is  his  birthright  to  decide. 

Such  at  any  rate,  according  to  Blackstone,  is  the  theory  Modein 
of  the  constitution.     It  is  however,  necessary  to  observe,  jndicaibu 

SlUCSS  Ol 

that  it  is  not  now  the  practice  of  the  whole  body  of  the  ^^e  house 
house  to  attend  to  its  judicial   business.     This  is  usually  now  wo- 

•^  •'  ducted. 

transacted  entirely  by  the  lord  chancellor,  speakers,  or  other 
peers,  who  have  at  one  time  filled  judicial  situations.  The 
important  duty  of  presiding  over  the  judicial  business  of 
the  house  has  even  been  entrusted  to  a  learned  person,  not 
one  of  its  members.^  The  attendance  of  three  other  lay 
peers  during  these  sessions  of  the  house,  is  a  matter  of  form 
settled  by  rotation.  The  appellate  jurisdiction  of  the  house 
of  lords  must  however  be  admitted  to  be  in  an  unsettled 
and  unsatisfactory  state,  and  thus  fully  illustrates  the  justice 
of  the  foregoing  strictures,  and  calls  for  alteration. 

The  Roman  pandects  will  furnish  us  with  a  piece  of  his- 
tory not  unapplicable  to  our  present  purpose.  Servius 
Sulpiciiu^  a.  gentleman  of  the  patrician  order,  and  a  cele- 
brated orator,  had  occasion  to  take  the  opinion  of  Quintus 
J^utius  Scaevola,  the  then  oracle  of  the  Roman  law ;  but,  for 
iirant  of  some  knowledge  in  that  science,  could  not  so  much 
as  understand  even  the  technical  terms,  which  his  friend  was 
obliged  to  make  use  of.  Upon  which  Mutius  Scaevola  could 
not  forbear  to  upbraid  him  with  this  memorable  reproof^, 
*'  that  it  was  a  shame  for  a  patrician,  a  nobleman,  and  an 
"  orator  of  causes,  to  be  ignorant  of  that  law  in  which  he 

'  For  example,  Sir  W.  Alexander,  ^  Ff.  i.2. 2.  $.43.    Turpe  esse  pa- 

C.  B.,  Sir  John  Leach,  M. R.,were  ap-  iricio,  et  nob'Ui,  ei  cautas  oranti,Jus  in 

pointed  Deputy  Speakers  of  the  House  quo  versaretur  ignorare. 
•f  LordBfin  the  yean  1826  and  1827. 
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"  was  SO  peculiarly  concerned."  This  reproach  made  so 
deep  an  impression  on  Sulpicius,  that  he  immediately  ap- 
plied himself  to  the  study  of  the  law ;  wherein  he  arrived 
[  13  1  to  that  proficiency,  that  he  left  behind  him  about  an  hun- 
dred and  fourscore  volumes  of  his  own  compiling  upon  the 
subject;  and  became,  in  the  opinion  of  Cicero^  a  much 
more  complete  lawyer  than  even  Mutius  Scaevola  himself. 

I  would  not  be  thought  to  recommend  to  our  English  no- 
bility and  gentry,  to  become  as  great  lawyers  as  Sulpicius  ; 
though  he  together  with  this  character,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  inde- 
fatigable senator :  but  the  inference  which  arises  fi'om  the 
story  is  this,  that  ignorance  of  the  laws  of  the  land  hath  ever 
been  esteemed  dishonourable  in  those,  who  are  entrusted  by 
their  country  to  maintain,  to  administer,  and  to  amend  them. 

But  surely  there  is  little  occasion  to  enforce  this  argument 
any  farther  to  persons  of  rank  and  distinction,  if  we  re- 
member the  number  of  persons  of  noble  origin  who  have 
become  famous  for  their  legal  knowledge:  happy,  that 
while  we  lay  down  the  rule,  we  can  also  produce  the  example. 
Although  the  profession  of  the  law  has  constantly  received 
new  blood  and  vigour  firom  those  who  have  fought  their  way 
up  even  from  the  lowest  rank  of  the  community,  yet  it 
should  not  be  forgotten  that  its  study  has  been  also  pursued 
with  the  most  unwearied  application,  and  the  most  dis- 
tinguished success,  by  those  of  the  noblest  birth  and  of  ample 
patrimony :  some  of  whom  are  still  the  ornaments  of  the 
profession ;  and  others  in  their  different  spheres  continue  to 
do  honour  to  its  institutions,  by  assisting  the  administration 
of  justice  in  their  neighbourhoods,  or  exerting  their  sena- 
torial abilities  in  the  councils  of  the  nation  at  home. 
Legftiknow-  Nor  will  somc  degree  of  legal  knowledge  be  found  in  the 
u»efui  to  the  least  superfluous  to  persons  of  inferior  rank :  especially  those 
of  the  learned  professions.  The  clergy  in  particular,  besides 
the  common  obligations  they  are  under  in  proportion  to  their 
rank  and  fortune,  have  also  abundant  reason,  considered 
[  14  ]  merely  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almost  peculiar  and  appropriated  to 

>  Brut.  41. 
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themselves  alone.  Such  are  the  laws  relating  to  advowsons, 
institutions^  and  inductions :  to  simony  and  simoniacal  con- 
tracts :  to  uniformity,  residence,  and  pluralities ;  to  tithes 
and  other  ecclesiastical  dues :  although  this  has  been  much 
simplified  by  the  recent  act  for  their  commutation ;  J  to  mar- 
riages (more  especially  of  late)  and  to  a  variety  of  other 
subjects,  which  are  consigned  to  the  care  of  their  order  by 
the  provisions  of  particular  statutes.  To  understand  these 
aright,  to  discern  what  is  warranted  or  enjoined,  and  what  is 
forbidden  by  law,  demands  a  sort  of  legal  apprehension : 
which  is  no  otherwise  to  be  acquired,  than  by  use  and  a 
familiar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  physic,  I  must  frankly  JJ^Sl® '*' 
own  that  I  see  no  special  reason  why  they  in  particular  should 
apply  themselves  to  the  study  of  the  law  ;  unless  in  common 
with  other  gentlemen,  and  to  complete  the  character  of 
general  and  extensive  knowledge ;  a  character  which  their 
profession,  beyond  others,  has  remarkably  deserved.  They 
will  give  me  leave  however  to  suggest,  and  that  not  ludi- 
crously, that  it  might  firequently  be  of  use  to  families  upon 
sudden  emergencies,  if  the  physician  were  acquainted  with 
the  doctrine  of  last  wills  and  testaments,  at  least  so  far  as 
relates  to  the  formal  part  of  their  execution,  and  it  may  be 
observed,  that  in  all  cases  where  the  sanity  of  a  testator  may 
be  doubted,  Ihey  are  the  most  satisfactory  witnesses  to  the 
will. 

But  those  gentlemen  who  intend  to  profess  the  civil  and  '^^  civUiaDs. 
ecclesiastical  laws,  in  the  spiritual  and  maritime  courts  of  this 
kingdom,  are  of  all  men  (next  to  common  lawyers)  the  most 
indispensably  obliged  to  apply  themselves  seriously  to  the 
study  of  our  municipal  laws.  For  the  civil  and  canon  laws, 
considered  with  respect  to  any  intrinsic  obligation,  have  no 
force  or  authority  in  this  kingdom  ;  they  are  no  more  binding 
in  England  than  our  laws  are  binding  at  Rome.  But  as  far 
IS  these  foreign  laws,  on  account  of  some  peculiar  propriety, 
have  in  some  particular  cases,  and  in  some  particular  courts, 
been  introduced  and  allowed  by  our  laws,  so  far  they  oblige, 
and  no  ferther ;  their  authourity  being  wholly  founded  upon 

J6&7  Wm.  4,c,  71, 
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that  permission  and  adoption.  In  which  we  are  not  singa* 
[  15  ]  lar  in  our  notions:  for  even  in  Holland^  where  the  imperial 
law  is  much  cultivated  and  its  decisions  pretty  generally  fol- 
lowed, we  are  informed  by  Van  Leeuwen,^  that  "  it  receives 
"  its  force  from  custom  and  the  consent  of  the  people,  either 
"  tacitly  or  expressly  given :  for  otherwise,  he  adds,  we 
"  should  no  more  be  bound  by  this  law,  than  by  that  of  the 
"  Almains,  the  Franks,  the  Saxons,  the  Goths,  the  Vandals, 
"  and  other  of  the  ancient  nations."  Wherefore,  in  all  points 
in  which  the  different  systems  depart  from  each  other,  the 
law  of  the  land  takes  place  of  the  law  of  Rome,  whether 
ancient  or  modern,  imperial  or  pontifical.  And,  in  those  of 
our  English  courts  wherein  a  reception  has  been  allowed  to 
the  civil  and  canon  laws,  if  either  they  exceed  the  bounds  of 
that  reception,  by  extending  themselves  to  other  matters 
than  are  permitted  to  them ;  or  if  such  courts  proceed  ac- 
cording to  the  decisions  of  those  laws,  in  cases  wherein  it  is 
controlled  by  the  law  of  the  land,  the  common  law  in  either 
instance  both  may,  and  frequently  does,  prohibit  and  annul 
their  proceedings  :^  and  it  will  not  be  a  sufficient  excuse  for 
them  to  tell  the  king's  courts  at  Westminster,  that  their 
practice  is  warranted  by  the  laws  of  Justinian  or  Grregory, 
or  is  conformable  to  the  decrees  of  the  Rota  or  imperial  cham- 
ber. For  which  reason  it  becomes  highly  necessary  for 
every  civilian  and  canonist,  that  would  act  with  safety  as  a 
judge,  or  with  prudence  and  reputation  as  an  advocate,  to 
know  in  what  cases  and  how  far  the  English  laws  have  given 
sanction  to  the  Roman  ;  in  what  points  the  latter  are  rejec- 
ted ;  and  where  they  are  both  so  intermixed  and  blended 
together  as  to  form  certain  supplemental  parts  of  the  common 
law  of  England,  distinguished  by  the  titles  of  the  king's 
maritime,  the  king's  military,  and  the  king's  ecclesiastical  law. 
[  16  ]  From  the  general  use  and  necessity  of  some  acquaintance 
with  the  common  law,  the  inference  were  extremely  easy  with 
regard  to  the  propriety  of  some  institutions,  for  promoting  ite 
study  in  places  which  gentlemen  of  all  ranks  and  degrees  re- 
sort, as  the  fountain  of  all  useful  knowledge.     But  how  it 

^  Dedicatio  corporis  juris   civilis.      Fletam,    5  Rep.   Caudrey's  case.  2 
Ediu  1663.  Inst.  599. 

1  Hale  Hist.  C.  L.  c.  2.    Selden  tit 
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has  come  to  pass  that  a  design  of  this  sort  has  never  until  ^^^^ 
klely  taken  place  in  the  universities,  and  the  reason  why*the  ^fJ|^|[J^^. 
study  of  our  laws  has  in  general  fidlen  into  disuse,  I  shall  <^^^ 
previously  proceed  to  inquire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  Eng- 
land, (which  was  written  in  the  reign  of  Henry  VI.)  puts*^ 
a  very  obvious  question  in  the  mouth  of  the  young  prince, 
whom  he  is  exhorting  to  apply  himself  to  that  branch  of 
learning ;  "  why  the  laws  of  England,  being  so  good,  so 
**  fruitful,  and  so  commodious,  are  not  taught  in  the  uni* 
<*  versides,  as  the  civil  and  canon  laws  are  ?"  In  answer  to 
which  he  gives'^  what  seems,  with  due  deference  be  it 
spoken,  a  very  jejune  and  unsatisfactory  reason ;  being  in 
short,  that  **  as  the  proceedings  at  common  law  were  in  his 
'*  time  carried  on  in  three  different  tongues,  the  English, 
**  the  Latin,  and  the  French,  that  science  must  be  neces- 
"  sarily  taught  in  those  three  several  languages ;  but  that 
"in  the  universities  all  sciences  were  taught  in  the  Latin 
**  tongue  only ;"  and  therefore  he  concludes,  "  that  they 
**  could  not  .be  conveniently  taught  or  studied  in  our  unL 
"  versities."  But  without  attempting  to  examine  seriously 
the  validity  of  this  reason,  (the  very  shadow  of  which  by 
the  wisdom  of  the  late  constitutions  is  entirely  taken  away,) 
we  perhaps  may  find  out  a  better,  or  at  least  a  more  plausible, 
account,  why  the  study  of  the  municipal  laws  has  been 
iianished  from  these  seats  of  science,  than  what  the  learned 
chancellor  thought  it  prudent  to  give  to  his  royal  pupil. 

That  ancient  collection  of  unwritten  maxims  and  customs,   [  17  ] 
which  is  called  the  common  law,  however  compounded  or  ^^  ^^^^^ 
from  whatever  fountains  derived,  had  subsisted  immemorially  Zm^i^ 
in  this  kingdom ;  and,  though  somewhat  altered  and  impaired  ^^^i^. 
by  the  violence  of  the  times,  had  in  great  measure  weathered  ?y  S*o*°* 
the  rude  shock  of  the  Norman  conquest.  This  had  endeared  *^"'^' 
it  to  the  people  in  general,  as  well  because  its  decisions  were 
universally  known,  as  because  it  was  found  to  be  excellently 
adapted  to  the  genius  of  the  English  nation.     In  the  know- 
ledge of  this  law  consisted  great  part  of  the  learning  of  those 
dark  ages;  it  was  then  taught,  says  Mr.  Selden,^  in  the 

■  c.  47.  "  c,  4a.  •  in  Fktam,  7. 7. 
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monasteries,  in  the  universities,  and  in  the  families  of  the 
principal  nobility.  The  clergy  in  particular,  as  they  then 
engrossed  almost  every  other  branch  of  learning,  so  (like 
their  predecessors  the  British  Druids)^  they  were  peculiarly 
remarkable  for  their  proficiency  in  the  study  of  the  law. 
Nullus  clericus  nisi  caiisidicusy  is  the  character  given  of 
them  soon  after  the  conquest  by  William  of  Malmsbury.<i 
The  judges  therefore  were  usually  created  out  of  the  sacred 
order,'  as  was  likewise  the  case  among  the  Normans  ;^  and 
all  the  inferior  offices  were  supplied  by  the  lower  clergy, 
which  has  occasioned  their  successors  to  be  denominated 
clerks  to  this  day. 

But  the  common  law  of  England,  being  not  committed  to 
writing,  but  only  handed  down  by  tradition,  use,  and  ex- 
perience, was  not  so  heartily  relished  by  the  foreign  clergy ; 
who  came  over  hither  in  shoals  during  the  reign  of  the  con- 
but  on  the    queror  and  his  two  sons,  and  were  utter  strangers  to  our 
SrjSIttnf"  constitution  as  well  as  our  language.  And  an  accident,  which 
derts  r"^'    soon  after  happened,  had  nearly  completed  its  ruin.     A  copy 
r  18  1    ^^  Justinian's  pandects,  being  newly*  discovered  at  Amalfi, 
the  civil  law  sooU  brought  the  civil  law  into  vogue  all  over  the  west  of 
vcJgueT°    Europe,  where  before  it  was  quite  laid  aside,"  and  in  a 
manner  forgotten ;  though  some  traces  of  its  authority  re- 
mained in  Italy^  and  the  eastern  provinces  of  the  empire.^ 
This  now  became  in  a  particular  manner  the  favourite  of  the 
popish  clergy,  who  borrowed  the  method  and  many  of  the 
maxims  of  their  canon  law  from  this  original.     The  study 
of  it  was  introduced  into  several  universities  abroad,  par- 
ticularly that  of  Bologna ;  where  exercises  were  performed, 
lectures  read,  and  degrees  conferred  in  this  faculty,  as  in 
other  branches  of  science  :  and  many  nations  on  the  conti- 
nent, just  then  beginning  to  recover  from  the  convulsions 
consequent  upon  the  overthrow  of  the  Roman  empire,  and 

**  Caesar  de  hello  Gal,  6,  12.  prieurs  conventaulx,  et  les  gouverneurs 

^  de  gest,  reg»  1. 4.  det   eglises,  S^c,    Grand  Coustumier, 

'  Dugdale  Orig,jurid.  c,  8.  ch,  9. 

'  Les  juges  tont  sages  personnes  et  *  circ. -4.  D,  1130. 

auteiitiques, — sicome  les  archevesques,  "  LL.  Wisigoth.  2.  i.  9. 

evesques,  les  chanoines  des  eglises  cathe-  ^  Capitular  Hludov,  Pli,  4. 102. 

draulx,  et  les  autres  personnes  qui  ont  ^  Selden  inFletam,  5.  5. 
dignitez  in  saincte  eglise ;  les  abbex,  les 
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settling  by  degrees  into  peaceable  forms  of  government^ 
adopted  tlie  civil  law,  (being  the  best  written  system  then 
extant)  as  the  basis  of  their  several  constitutions ;  blending 
and- interweaving  it  among  their  own  feodal  customs,  in  some 
places  with  a  more  extensive,  in  others  a  more  confined 
authority/ 

Nor  was  it  long  before  the  prevailing  mode  of  the  times  andwuin. 
reached  England.  For  Theobald,  a  Norman  abbot,  being  to  England 
elected  to  the  see  of  Canterbury ,y  and  extremely  addicted  to  auyadopted. 
this  new  study,  brought  over  with  him  in  his  retinue  many 
learned  proficients  therein ;  and  among  the  rest  Roger,  sir- 
named  Vacarius,  whom  he  placed  in  the  university  of  Oxford,* 
to  teach  it  to  the  people  of  this  country.  But  it  did  not 
meet  with  the  same  easy  reception  in  England,  where  a  mild 
und  rational  system  of  laws  had  been  long  established,  as  it 
did  upon  the  continent;  and,  though  the  monkish  clergy 
(devoted  to  the  will  of  a  foreign  primate)  received  it  with 
eagerness  and  zeal,  yet  the  laity,  who  were  more  interested 
to  preserve  the  old  constitution,  and  had  already  severely 
felt  the  effect  of  many  Norman  innovations,  continued  wedded 
to  the  use  of  the  common  law.  King  Stephen  immediately 
published  a  proclamation,^  forbidding  the  study  of  the  laws,  [  19  ] 
then  newly  imported  from  Italy ;  which  was  treated  by  the 
monks*'  as  a  piece  of  impiety,  and,  though  it  might  prevent 
the  introduction  of  the  civil  law  process  into  our  courts  of 
justice,  yet  did  not  hinder  the  clergy  from  reading  and 
teaching  it  in  their  own  schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided  conflict  be- 

tween  the 

into  two  parties;  the  bishops  and  clergy,  many  of  them  civuandtbc 
foreigners,  who  applied  themselves  wholly  to  the  study  of  i&w. 
the  civil  and  canon  laws,  which  now  came  to  be  inseparably 
interwoven  with  each  other ;  and  the  nobility  and  laity,  who^ 
adhered  with  equal  pertinacity  to  the  old  common  law :  both 
of  them  reciprocally  jealous  of  what  they  were  unacquainted 
with,  and  neither  of  them  perhaps  allowing  the  opposite 

"  Domat's  treatise  of  law,  c.   13.  '  Rog.  Bacon  citat,  per  Selden  in 

§  9.  Epistol.  Innocent.  IV,  in  AT.  Paris  Fletaro,  7, 6.  in  Fortesc.  33,  and  8  Rep. 

ad  A.  D   1254.  Pref. 

*  A.  D,  1138.  *  Joan.   Sarisburiens.  Polycrat.  8, 

*  Gervas.   Dorobern.  Act.  Pontif,  22, 
Cantuar,  col,  1665. 
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system  that  real  merit  which  is  abundantly  to  be  found  in 
each.     This  appears,  on  the  one  hand,  from  the  spleen  with 
which  the  monastic  writers^  speak  of  our  municipal  laws 
upon  all  occasions ;  and,  on  the  other,  from  the  fiiin  temper 
which   the   nobility  shewed  at   the  famous  parliament  of 
Merton :  when  the  prelates  endeavoured  to  procure  an  act^  to 
declare  all  bastards  legitimate  in  case  the  parents  intermarried 
at  any  time  afterwards ;  alleging  this  only  reason,  because 
holy  church  (that  is,  the  canon  law)  declared  such  children 
legitimate :  but  ^^  all  the  earls  and  barons  (says  the  parlia- 
ment roll**)  "  with  one  voice  answered,  that  they  would  not 
*'  change  the  laws  of  England,  which  had  hitherto  been  used 
«'  and  approved."   And  we  find  the  same  jealousy  prevailing 
above  a  century  afterwards,®  when  the  nobility  declared  with 
a  kind  of  prophetic  spirit,  '^  that  the  realm  of  England  hath 
never  been  unto  this  hour,  neither  by  the  consent  of  our 
lord  the  king  and  the  lords  of  parliament  shall  it  ever  be 
r  go  1  **  ruled  or  governed  by  the  civil  law."^    And  of  this  temper 
between  the  clergy  and  laity  many  more  instances  might  be 
given. 
The  clergy        While  things  were  in  this  situation,  the  clergy,  finding 
SSeSvu°     i^  impossible  to  root  out  the  municipal  law,  began  to  with- 
^^'  draw  themselves  by  degrees  firom  the  temporal  courts :  and 

to  that  end,  very  early  in  the  reign  of  king  Henry  III. 
episcopal  constitutions  were  published,!^  forbidding  all  eccle- 
siastics to  appear  as  advocates  in  foro  stsculari :  nor  did 
they  long  continue  to  act  as  judges  there,  nor  caring  to  take 
the  oath  of  ofiice  which  was  then  found  necessary  to  be 
administered,  that  they  should  in  all  things  determine  ac- 
cording to  the  law  and  custom  of  this  realm,^  though  they 
still  kept  possession  of  the  high  ofiice  of  chancellor,  an 
ofiice  then  of  little  juridical  power ;  and  afterwards,  as  its 
business  increased  by  degrees,  they  modelled  the  process  of 
the  court  at  their  own  discretion. 

«  Idem.  Ibid.  6,  16.   Polydor.  Vir-  •  11  Ric.  II. 

gil.  Hist.  1.  9.  f  Selden,  Jan.  Anglor.  1.  2,  s.  43, 

^  Stat.  Merton.  20  Hen.  III.  c.  9.  in  Fortesc.  c.  33. 

Et  omnes  comites  et  barones  una  voce  re-  •  Spelman,  Concil.  A.D.217.  Wil- 

tponderunt,  qxjLod  nolunt  leges  Angliae  kins,  vol.  i.  p.  574.  599. 

mutare,  quae  bucusque  usitatae  sunt  ed  >>  Selden  in  Fletam.  9,  3. 
afiprobatae. 
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But  wherever  they  retired  and  wherever  their  authority  JJJ^Jittaio 
extended,  they  carried  with  them  the  same  zeal  to  introduce  Jhecouru 

'  •'  ^  influenced 

the  rules  of  the  civil,  in  exclusion  of  the  municipal  law.  by  them  j 
Tbi»  appears  in  a  particular  manner  from  the  spiritual  courts 
of  all  denominations,  from  the  chancellor's  courts  in  both  our 
universities,  and  from  the  high  court  of  chancery  before- 
mentioned  ;  in  all  of  which  the  proceedings  are  to  this  day 
in  a  course  much  conformed  to  the  civil  law:  for  which  no 
tolerable  reason  can  be  assigned,  unless  that  these  courts  were 
all  under  the  immediate  direction  of  the  popish  ecclesiastics, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law ;  pope  Innocent  the  fourth  having  forbidden^  the 
very  reading  of  it  by  the  clergy,  because  its  decisions  were 
not  founded  on  the  imperial  constitutions,  but  merely  on  the 
customs  of  the  laity.     And  if  it  be  considered,  that  our  uni-  and  into  the 

.  .       «  ,  1  .1  .         ,     .  ^  universitiea. 

versities  began  about  that  period  to  receive  their  present  form 
of  scholastic  discipline ;  that  they  were  then,  and  continued 
to  be  till  the  time  of  the  Reformation,  entirely  under  the 
influence  of  the  popish  clergy ;  (Sir  John  Mason  the  first 
protestant,  being  also  the  first  lay,  chancellor  of  Oxford)  this 
will  lead  us  to  perceive  the  reason,  why  the  study  of  the 
Roman  laws  was  in  those  days  of  bigotry^  pursued  with  such 
alacrity  in  these  seats  of  learning;  and  why  the  common  law 
was  entirely  despised,  and  esteemed  little  better  than  heretical. 

And,  since  the  Reformation,  many  causes  have  conspired  to  The  com- 

*  mon  law 

thus  ceased 
'  M.  Paris  ad  A,  D.  1254.  "  omnia  contra  judieemjustum  et  iapi'  to  become  a 

^  There  cannot  be  a  stronger  in-  "  entem  ;  secundo,  quod  contra  adver-  dl^caledu- 
stance  of  the  absurd  and  superstitious  **  sarium  astututn  «t  sagacem ;  tertio,  c^on. 
veneration  that  was  paid  to  these  laws,  "  quod  in  causa  desperata  :  sed  beatis- 
than  that  the  most  learned  writers  of  **  sima  virgo,  contra  judicem  sapientis- 
the  times  thought  they  could  not  form  "  simum,  Dominum ;  contra  adveraa- 
a  perfect  character,  even  of  the  blessed  **  rium  callidissimumf  dyabolnm  ;  in 
virgin,  without  making  her  a  civilian  "  causa  nostra  desperata ;  sententiam 
and  a  canonist.  Which  Albertus  "  optatum  obtinuit,*'  To  which  an 
Magnus,  the  renowned  dominican  doc-  eminent  franciscan,  two  centuries  after- 
tor  of  the  thirteenth  century,  thus  wards,  Bernardinusde  Busti(  Marta/e, 
proves  in  his  Summa  de  laudibus  part  4,  serm,  9.)  very  gravely  subjoins 
ckristijerae  virf^nis  (divinum  magis  this  note.  "  Nee  videtur  incongruum 
quam  kumanum  opus)  qu.  23,  s.  6,  "  mulieres  habere  peritiam  juris.  Le- 
*'  Item  quod  jura  civilis,  et  leges,  et  **  gitur  enim  de  uxore  Joannis  Andreae 
••  decreta  tcivit  in  summo,probaturhoc  "  glossotoris,  quod  tantum  peritiam  in 
*'  modo :  sapientia  advocati  manifesta-  *'  utroque  jure  habuity  ut  publice  in 
'•  iur  in  tribia ;  unum,  quod  obtineat  **  scholis  legere  atwa  sit" 
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prevent  its  becoming  a  part  of  academical  education.  As^ 
first,  long  usage  and  established  custom ;  which,  as  in  every 
thing  else,  so  especially  in  the  forms  of  scholastic  exercise, 
have  justly  great  weight  and  authority.  Secondly,  the  real 
intrinsic  merit  of  the  civil  law,  considered  upon  the  footing 
of  reason  and  not  of  obligation,  which  was  well  known  to 
the  instructors  of  our  youth ;  and  their  total  ignorance  of  the 
merit  of  the  common  law,  though  its  equal  at  least,  and 
perhaps  an  improvement  on  the  other.  But  the  principal 
reason  of  all,  that  has  hindered  the  introduction  of  this 
branch  of  learning,  is,  that  the  study  of  the  common  law, 
being  banished  from  the  universities  in  the  times  of  popery, 
has  fallen  into  a  quite  different  channel,  and  has  hitherto 
been  wholly  cultivated  in  another  place.  But  as  the  long 
usage  and  established  custom,  of  ignorance  of  the  laws  of 
the  land,  begin  now  to  be  thought  unreasonable ;  and  as  by 
[  2/^  ]  these  means  the  merit  of  those  laws  will  probably  be  more 
generally  known ;  we  may  hope  that  the  method  of  studying 
them  will  soon  revert  to  its  ancient  course,  and  the  foun- 
dations at  least  of  that  science  will  be  laid  in  the  universites ; 
without  being  exclusively  confined  to  the  channel  which  it 
fell  into  at  the  times  I  have  just  been  describing. 
The  laity  For,  being  then  entirely  abandoned  by  the  clergy,  a  few 

abide  by  the  '  ®  i       i  i  n  ,         i 

common  stragglcrs  excepted,  the  study  and  practice  of  it  devolved  of 
course  into  the  hands  of  laymen :  who  entertained  upon 
their  parts  a  most  hearty  aversion  to  the  civil  law,^  and  made 
no  scruple  to  profess  their  contempt,  nay  even  their  igno- 
rance™ of  it,  in  the  most  public  manner.     But  still,  as  the 


*  Fortesc.  de  laud,  LL.  c.  25. 

""  This  remarkably  appeared  in  the 
case  of  the  abbot  of  Torun.  M.  22 
Edw,  III.  24,  who  iiad  caused  a  cer- 
tain prior  to  be  summoned  to  answer 
at  Avignon  for  erecting  an  oratory 
contra  inhibitionem  novi  opens;  by 
which  words  Mr,  SeMen  {in  Flet,  8, 
5)  very  justly  understands  to  be  meant 
the  title  de  novi  operis  nuntiatione 
both  in  the  civil  and  canon  laws,(F/'. 
39, 1,  C.  8, 1 1,  and  Decretal,  not  Ex- 
trav.  5,  32,)  whereby  the  erection  of 
any  new  buildings  in  prejudice  of  more 


ancient  ones  was  prohibited.  But 
Skipwith,  the  king's  Serjeant,  and  af- 
terwards chief  baron  of  the  exchequer, 
declares  them  to  be  flat  nonsense  ; 
"  in  ceux  parolx,  contra  inhibitionem 
'*  novi  operis,  ny  ad  pas  entendment :  " 
and  justice  Scbardelow  mends  the 
matter  but  little  by  informing  him, 
that  they  signify  a  restitution  i^  their 
law :  for  which  reason  he  very  sagely 
resolves  to  pay  no  sort  of  regard  to 
them.  **  Ceo  n*est  que  «n  restitution 
"  en  lour  ley,  pur  que  a  eeo  n*avomus 
"  regard,  S^c.** 
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balance  of  learning  was  greatly  on  the  side  of  the  clergy, 
and  as  the  common  law  was  no  longer  taught^  as  formerly, 
in  any  part  of  the  kingdom,  it  must  have  been  subjected  to 
many  inconveniences,  and  perhaps  would  have  been  gradually 
lost  and  overrun  by  the  civil,  (a  suspicion  well  justified  from 
the  frequent  transcripts  of  Justinian  to  be  met  with  in  Bracton 
and  Fleta)  had  it  not  been  for  a  peculiar  incident,  which 
happened  at  a  very  critical  time,  and  contributed  greatly  to 
its  support* 

The  incident  which  I  mean  was  the  fixing  the  court  of  ^'^^^J^^" 

^  greatly  an- 

common  pleas,  the  grand  tribunal  for  disputes  of  property,  ^uSilSh-*''" 
to  be  held  in  one  certain  spot;  that  the  seat  of  ordinary  J^JJ^^ 
justice  might  be  permanent  and  notorious  to  all  the  nation.  ^^^^SfJ.** 
Formerly  that,  in  conjunction  with  all  the  other  superior  ♦^'v 
courts,  was  held  before  the   king's  capital  justiciary  of  [  ^  ] 
England,  in  the  aula  regis^  or  such  of  his  palaces  wherein 
liis  royal  person  resided ;  and  removed  with  his  household 
from  one  end  of  the  kingdom  to  the  other.     This  was  found 
to  occasion  great  inconvenience  to  the  suitors ;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liberties, 
both  that  of  king  John  and  king  Henry  the  third,"*  that 
**  common  pleas  should  no  longer  follow  the  king's  court, 
**  but  be  held  in  some  certain  place :"  in  consequence  of 
which  they  have  ever  since  been  held  (a  few  necessary 
removals  in  times  of  the  plague  excepted)  in  the  palace  of 
Westminster  only.     This  brought  together  the  professors  of  *JJ*^y*p^. 
the  municipal  law,  who  before  were  dispersed  about  the  {q^JJ  fo" 
kingdom,  and  formed  them  into  an  aggregate  body ;  whereby  JJ«  ^mmwl 
a  society  was  established  of  persons,  who,   (as  Spelman"^^*^* 
observes)  addicting  themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and  no  longer  considering  it  as  a  mere 
subordinate  science  for  the  amusement  of  leisure  hours,  soon 
raised  those  laws  to  that  pitch  of  perfection,  which  they 
suddenly  attained  under  the  auspices  of  our  English  Jus- 
tinian, king  Edward  the  first* 

In  consequence  of  this  lucky  assemblage,  they  naturally  Jjh^^e' 
fell  into  a  kind  of  collegiate  order,  and,  being  excluded  from  J.'Jurt'Ind 
Oxford  and  Cambridge,  found  it  necessary  to  establish  a  new  chancery. 


"  c.  11.  "  Glossar.  334. 

c  2 
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university  of  their  own.  This  they  did  by  purchasing  at  va- 
rious times  certain  houses  (now  called  the  inns  of  court  and 
of  Chancery)  between  the  city  of  Westminster,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London ;  for  ad- 
vantage o^  ready  access  to  the  one,  and  plenty  of  provisions 
in  the  other.**  Here  exercises  were  performed,  lectures  read, 
and  degrees  were  at  length  conferred  in  the  common  law,  as 
at  other  universities  in  the  canon  and  civil.  The  degrees  were 
those  of  barristers  (first  styled  apprentices?  from  apprend^e, 
[  24  ]  to  learn)  who  answered  to  the  bachelors  degrees  con- 
ferred at  the  universities  :  as  the  state  and  degree  of  a  Ser- 
jeant,*! servientis  ad  legem,  did  to  that  of  doctor, 
which  was        The  crown  seems  to  have  soon  taken  under  it's  protection 

protected  by    -  «  p  i  /*» 

thecrow^  this  infant  seminary  of  common  law;  and,  the  more  efiec- 
tually  to  foster  and  cherish  it,  king  Henry  the  third  in  the 
nineteenth  year  of  his  reign  issued  out  an  order  directed  to 
the  mayor  and  shcriSs  of  London,  commanding  that  no  re- 
gent of  any  law  schools  within  that  city  should  for  the  future 
teach  law  therein.'  The  word,  law,  or  leges,  being  a  general 


S«ijeaiits: 
their  pecu. 
liarprivi. 
lege  abo- 
lidied; 


"  Fortesc.  c.  48. 

'  Apprentices  or  barristers  seem  to 
have  been  first  appointed  by  an  ordi< 
nance  of  king  Edward  the  first  in  parlia- 
ment, in  the  20th  year  of  his  reign. 
(Spelm.  Gloss.  37.  Dugdale^  Orig, 
jurid.  55. } 

^  The  first  mention  which  I  have 
met  with  in  our  law-books  of  Serjeants 
or  counters,  is  in  the  statute  of  Westm. 
1,  3  £d#.  I.  c.  29,  and  in  Horn's 
Mirror,  c.  1,  s.  10,  c.2,  s.  5,  c.3,  s.  I, 
in  the  same  reign.  But  M.  Paris,  in 
his  life  of  John  W,  abbot  of  St.  Alban's, 
which  he  wrote  in  1255,  39  Hen.  III. 
speaks  of  advocates  at  the  common 
law,  or  counters,  (jquotbanci  narratores 
vulgariter  appellamus)  as  of  an  order 
of  men  well  known.  And  we  have  an 
example  of  the  antiquity  of  the  coif  in 
the  same  author's  history  of  £ngland, 
A.  D.  1259,  in  the  case  of  one  William 
de  Bussy;  who,  being  called  to  ac- 
count for  his  great  knavery  and  mal- 
practices, claimed  the  benefit  of  his 
orders  or  clergy,  which  till  then  re- 


mained an  entire  secret ;  and  to  that, 
end  voluit  ligamenta  coifae  suae  solvere, 
lit  palam  monstraret  se  tonsuram  habere 
clericalem ;  sed  nonestpermisstu.""-^ 
Satelles  vera  cum  arripiens,  turn  per 
coifae  ligamina  sed  per  guttur  eum%p' 
prehendens^  traxit  ad  carcerem*  And 
hence  Sir  H.  Spelman  conjectures, 
(Glossar,  335.)  that  coih  were  intro- 
duced to  hide  the  tonsure  of  such  rene- 
gade clerks,  as  were  still  tempted  to 
remain  in  the  secular  courts  in  the 
quality  of  advocates  or  judges,  not* 
withstanding  their  prohibition  by  ca- 
non. The  order  of  Serjeants  having 
long  exercised  a  monopoly  in  the 
Court  of  Common  Pleas  was  deprived 
of  this  advantage  by  a  royal  warrant, 
dated  April  25,  1834,  since  which 
time  no  Serjeant  has  been  created,  ex- 
cept as  a  matter  of  form,  on  promotion 
to  the  bench. 

'  Ne  aliquis  scholas  regens  de  legilms 
in  eadem  civitate  de  caetero  ibidem  leges 
doceai. 


a 
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term,  may  create  some  doubt  at  this  distance  of  time  whether 
the  teaching  of  the  civil  law,  or  the  common,  or  both,  is 
hereby  restrained.  But  in  either  case  it  tends  to  the  same 
end.  If  the  civil  law  only  is  prohibited,  (which  is  Mr. 
SeldenV  opinion)  it  is  then  a  retaliation  upon  the  clergy, 
who  had  excluded  the  common  law  from  their  seats  of  learn- 
ing.  If  the  municipal  law  be  also  included  in  the  restric- 
tion,  (as  Sir  Edward  Coke^  understands  it,  and  which  the 
words  seem  to  import)  then  the  intention  is  evidently  this ; 
by  preventing  private  teachers  within  the  walls  of  the  city 
to  collect  all  the  common  lawyers  into  the  one  public  univer- 
sity, which  was  newly  instituted  in  the  suburbs.  [  ^  ] 
In  this  juridical  university  (for  such  it  is  insisted  to  have  ^1f^|^^'' 
been  by  Fortescue^  and  Sir  Edward  Coke)*  there  were  two  *»»•  ^  , 

■^  ,      '  court  and 

sorts  of  coUeffiate  houses :  one  called  inns  of  chancery,  in  ^^*  ^^ 

/»ii  1  chancery. 

which  the  younger  students  of  the  law  were  usually  placed, 
learning  and  studying,  says  Fortescue,^  the  originals  and  as 
it  were  the  elements  of  the  law ;  who,  profiting  therein,  as 
they  grew  to  ripeness  so  were  they  admitted  into  the  greater 
*'  inns  of  the  same  study,  called  the  inns  of  court."  And  in 
these  inns  of  both  kinds,  he  goes  on  to  tell  us,  the  knights 
and  barons,  with  other  grandees  and  noblemen  of  the  realm 
did  use  to  place  their  children,  though  they  did  not  desire 
to  have  them  thoroughly  learned  in  the  law,  or  to  get  their 
livinff  by  it*s  practice :  and  that  in  his  time  there  were  about  m  Fortes. 
two  thousand  students  at  these  several  inns,  all  of  whom  he  there  were 
informs  us  were  filii  nohiUum^  or  gentlemen  born.  dents. 

Hence,  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  the 
time  of  Henry  the  sixth  it  was  thought  highly  necessary  and 
was  the  universal  practice,  for  the  young  nobility  and  gentry 
to  be  instructed  in  the  originals  and  elements  of  the  laws. 
But  by  degrees  this  custom  has  fallen  into  disuse;  so  that  in 
the  reign  of  queen  Elizabeth  Sir  Edward  Coke^  does  not 
reckon  above  a  thousand  students,  and  th^  number  at  pre-  in  time  of 
sent  is  perhaps  not  greater.  Which  seems  principally  SHy/*®"*^ 
owing  to  these  reasons ;  first,  because  the  inns  of  chancery, 

•  in  Ftet.  8, 2.  *  3  Rep.  Pref. 

•  2  Inst,  proem.  ^  Ibid. 

•  c.  49.  ■  Ibid, 
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being  now  almost  totally  filled  by  the  inferior  branch  of  the 
profession,  are  neither  commodious  nor  proper  for  the  resort 
of  gentlemen  of  any  rank  or  figure  :  so  that  there  are  very 
rarely  any  young  students  entered  at  the  inns  of  chancery ; 
but  tbe  inns  secondlvj  becausc  in  the  inns  of  court  all  sorts  of  rescimen 

of  chancery  ii  ••  .1  ^  t  t 

are  now  not  and  academical  superintendence,  either  with  regard  to  morals 

much  re-  *  1  '  1 

sorted  to,     or  studics,  are  found  impracticable  and  therefore  entirely 
neglected:   lastly,  because  persons  of  birth  and  fortune, 
after  having  finished  their  usual  courses  at  the  universities^ 
L  ^6  J  have  seldom  leisure  or  resolution  sufficient  to  enter  upon  A 
j^nthTinns  ^cw  schcmc  of  study  at  a  new  place  of  instruction.  Where* 
such  iw  i?  fore  few  gentlemen  now  resort  to  the  inns  of  court,  but  such 
^ev?^?^  for  whom  the  knowledge  of  practice  is  absolutely  necessary; 
'*^°*  such,  I  mean,  as  are  intended  for  the  profession :  the  rest 

of  our  gentry,  (not  to  say  our  nobility  also)  having  usually 
retired  to  their  estates,  or  visited  foreign  kingdoms,  or  en- 
tered upon  public  life,  without  any  instruction  in  the  laws 
of  the  land,  and  indeed  with  hardly  any  opportunity  of 
gaining  instruction,  unless  it  can  be  afforded  them  in  the 
Th^  inns  of  universitics.     The  inns  of  court  are   the  Inner   Temple, 

court  and 

chancery.     Middle  Temple,  Lincoln's  Inn,  and  Gray's  Inn,  from  which 
societies  alone  students  are  called  to  the  bar.     The  inns  of 
chancery  are  Clifford's  Inn,  Clements  Inn,  Lyon's  Inn,  New 
Inn,  Furnival's  Inn,Thavie's  Inn,  Staple's  Inn,  and  Barnard's 
Inn.   These  are  subordinate  to  the  inns  of  court,  the  three 
first  belong  to  the  Inner  Temple,  the  fourth  to  the  Middle 
Temple,  the  two  next  to  Lincoln's  Inn,  and  the  two  last  to 
Gray's  Inn.     Admission  to  the  inns  of  chancery  with  an  in- 
tention of  being  called  to  the  bar  is  now  of  no  avail,  with 
regard  to  the  time  and  attendance  required  by  the  inns  of 
court.* 
[  30  ]       The  advantages  that  might  result  to  the  science  of  the 
iikef°to^c  ^^^  itself,  when  a  little  more  attended  to  in  the  universities 
StenSon  to  P^^^^^^^ps*  would  be  vcry  considerable.      The    leisure  and 
v^Sm^'   ^'^'litiGS  of  the  learned  in  these  retirements  might  either 
suggest  expedients,  or   execute  those  dictated  by   wiser 
heads,^  for  improving  it's  method,  retrenching  it's  super- 
fluities, and  reconciling  the  little  contrarieties,  which  the 

*  Mr.  Christian's  note. 

^  See  Lord  Bacon's  proposab  and  offer  of  a  digest. 
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practice  of  many  centuries  will  necessarily  create  in  any 
human  system :  a  task,  which  those,  who  are  deeply  em- 
ployed in  business  and  the  more  active  scenes  in  the  pro- 
fession, can  hardly  condescend  to  engage  in.   And  as  to  the 
interest,  or  (which  is  the  same)  the  reputation  of  the  uni- 
versities themselves,  I  may  venture  to  pronounce,  that  if 
ever  this  study  should  arrive  to  any  tolerable  perfection 
either  at  Oxford  or  Cambridge,  the  noblity  and  gentry  of 
this  kingdom  would  not  shorten  their  residence  upon  this 
account,  nor  perhaps  entertain  a  worse  opinion  of  the  bene- 
fits of  academical  education. 

Hitherto,  however,  the  study  of  the  law  at  our  universi-  '^^  ^^• 

,  .  ,  ,  tures  now 

ties  has  not  been  cultivated  with  much  success,  even  where  <»eiivcrcd. 
facilities  have  been  afforded  to  it.  In  1758  a  professorship 
of  law  was  founded  under  the  will  of  Mr.  Viner,  and  Black- 
stone,  as  is  known  to  all,  was  the  iSrst  Vinerian  professor. 
The  professorship,  however,  although  commenced  under 
such  brilliant  auspices,  has,  according  to  Mr.  Christian, 
long  sunk  into  the  inglorious  duty  of  receiving  the  stipend. 
Within  the  last  few  years  some  additional  facilities  for  the 
study  of  the  law  have  been  afforded  in  the  metropolis.  Two 
professorships  of  law  have  been  established ;  the  one  at 
King's  College,  the  other  at  the  London  University,  where 
courses  of  lectures  on  various  branches  of  the  law  are  de- 
livered. Law  lectures  are  also  regularly  given  at  the  Law 
Society.  Lectures  were  also  recently  instituted  by  the  Society 
of  the  Inner  Temple,  for  the  benefit  of  its  students.  They 
have,  however,  been  discontinued ;  but  it  is  to  be  regretted 
that  as  well  at  this  as  the  other  inns  of  court  lectures  on 
the  various  branches  of  the  law  should  not  be  regularly 
delivered  by  competent  persons.  Among  other  advantages 
a  practice  of  this  kind  would  tend  much  to  settle  and  im- 
prove the  law,  more  indeed  than  a  similar  institution  at  the 
universities. 

But  I  think  it  past  dispute  that  those  gentlemen,  who  re-  [  31  ] 
sort  to  the  inns  of  court  with  a  view  to  pursue  the  profes-  Advantages 
sion,  will  find  it  expedient  (whenever  it  is  practicable)  to  lay  sity  educa-' 
the  previous  foundations  of  this,  as  well  as  every  other  ous  to  com. 

o  1  1        •  •••  "fir  1  mencing  the 

science,  in  one  of  our  learned  universities.     We  may  appeal  study  of  the 
to  the  experience  of  every  sensible  lawyer,  whether  any 
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thing  can  be  more  hazardous  or  discouraging  than  the  usual 
entrance  on  the  study  of  the  law.  A  raw  and  unexperienced 
youth,  in  the  most  dangerous  season  of  life,  is  transplanted 
on  a  sudden  into  the  midst  of  allurements  to  pleasure,  with- 
out any  restraint  or  check  but  what  his  own  prudence  can 
suggest ;  with  no  public  direction  in  what  course  to  pursue 
his  inquiries ;  no  private  assistance  to  remove  the  distresses 
and  difficulties  which  will  always  embarrass  a  beginner.  In 
this  situation  he  is  expected  to  sequester  himself  from  the 
world,  and  by  a  tedious  lonely  process  to  extract  the  theory 
of  law  from  a  mass  of  undigested  learning ;  or  else  by 
an  assiduous  attendance  on  the  courts  to  pick  up  theory  and 
practice  together,  sufficient  to  qualify  him  for  the  ordinary 
run  of  business.  How  little  therefore  is  it  to  be  wondered 
at,  that  we  hear  of  so  frequent  miscarriages ;  that  so  many 
gentlemen  of  bright  imaginations  grow  weary  of  so  unpro- 
mising  a  search,^  and  addict  themselves  wholly  to  amuse- 
ments, or  other  less  innocent  pursuits ;  and  that  so  many 
persons  of  modenUie  capacity  confuse  themselves  at  first 
setting  out,  and  continue  ever  dark  and  puzzled  during  the 
remainder  of  their  lives. 

The  evident  want  of  some  assistance  in  the  rudiments  of 
legal  knowledge  has  given  birth  to  a  practice,  which,  if  ever 
it  had  grown  to  be  general,  must  have  proved  of  extremely 
[  82  ]  pernicious  consequence.   I  mean  the  custom  by  some  so  very 
warmly  recommended,  of  dropping  all  liberal  education,  as 
of  no  use  to  students  in  the  law :  and  placing  them,  in  its 
stead,  at  the  desk  of  some  skilful  attorney ;  in  order  to  ini-. 
tiate  them  early  in  all  the  depths  of  practice,  and  render 
them  more  dextrous  in  the  mechanical  part  of  business.     A. 
few  instances  of  particular  persons,  (men  of  excellent,  learn- 
ing, and  unblemished  integrity,)  who,  in  spite  of  this  method; 
of  education,  have  shone  in  the  foremost  ranks  of  the  bar, 
have  afforded  some  kind  of  sanction  to  this  illiberal  path  to 


Disadvan- 
tages (tfim 
mediate 
commence- 
ment of 
practical 
part  of  the 
law. 


*»  Sir  Henry  Spelman,  in  the  pre- 
face to  his  glossary,  has  given  us  a 
very  lively  picture  of  his  own  distress 
upon  this  occasion.  "  Emisit  me  mater 
*'  Londinumf  juris  nostri  capessendi 
"  ^rotia ;  cujus  cum  vestibulum  ialu- 


"  tassem^  reperissemque  lingvam  pere» 
"  grinam,  dialectum  barbarum,  me* 
"  thodum  incontinnam,  molem  non 
'*  ingentem  solum  sed  perpetuis  humeris 
**  sustinendam,  excidit  miki  fateor 
•*  animus f  8^c" 
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the  profession^  and  biassed  many  parents,  of  short-sighted 
judgment^  in  its  favour :  not  considering,  that  there  are  some 
geniuses,  formed  to  overcome  all  disadvantages,  and  that 
from  such  particular  instances  no  general  rules  can  be 
formed;  nor. observing,  that  those  very  persons  have  fre- 
quently recommended  by  the  most  forcible  of  all  examples, 
the  disposal  of  their  own  o£&pring,  a  very  different  founda- 
tion of  legal  studies,  a  regular  academical  education.  Per- 
haps too,  in  return,  I  could  direct  their  eyes  to  our  principal 
seats  of  justice,  and  suggest  a  few  hints  in  favour  of  uni- 
'▼ersity  learning^: — nor  need  I  select  this  particular  time  as 
alone  favourable  to  this  view. 

Making  therefore  due  allowance  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 
thus  educated  to  the  bar,  in  subservience  to  attorneys  and 
solicitors,^  will  find  he  has  begun  at  the  wrong  end.  If 
practice  be  the  whole  he  is  taught,  practice  must  also  be  the 
nrhole  he  will  ever  know :  if  he  be  uninstructed  in  the  ele- 
ments and  first  principles  upon  which  the  rule  of  practice  is 
founded,  the  least  variation  from  established  precedents  nvill 
totally  distract  and  bewilder  him  :  ita  lex  scrvpta  est  ^  is  the 
utmost  his  knowledge  will  arrive  at ;  he  must  never  aspire 
to  form,  and  seldom  expect  to  comprehend,  any  arguments 
drawn  a  priori^  from  the  spirit  of  the  laws  and  the  natural 
foundations  of  justice.. 

Nor  is  this  all ;  for  (as  few  persons  of  birth,  or  fortune,    [  83  ] 
or  even  of  scholastic  education,  will  submit  to  the  drudgery, 
of  servitude  and  the  manual  labour  of  copying  the  trash  of 
an  office)  should  this  infatuation  prevail  to  any  considerable 
degree,  we  must  rarely  expect  to  see  a  gentleman  of  dis- 


*  The  four  highest  judicial  offices 
were,  in  1758,  at  the  time  that  Black- 
sUme  wrote  this  essay,  filled  by  gen- 
tlemen, two  of  whom  had  been  fellows 
of  All  Souls  college ;  another,  student 
of  Christ  church ;  and  the  fourth  a 
fellow  of  Trinity  college,  Cambridge. 
The  state  of  the  bench  at  the  present 
time  is  almost  equally  favourable  to  a 
university  education.  I'he  present 
Chief  Justice  of  the  Court  of  Com- 
mon Pleas,  the  Master  of  the  Rolls, 


and  the  Vice  Chancellor,  not  to  men- 
tion others,  are  distinguished  mem- 
bers of  the  Englbh  universities.  It  is, 
however,  in  fairness,  to  be  observed, 
that  all  of  these  offices  have  very  re- 
cently been  held  by  persons  who  never 
had  the  advantage  of  this  kind  of  edu- 
cation. 

^  See  Kennet's  Life  of  Somner, 
p.  67. 

•  F/.  40,9, 12, 


26  ON  THE  STUDY  OF  THE  LAW.      [InTROD; 

tinction  or  learning  at  the  bar.  And  what  the  consequence 
may  be,  to  have  the  interpretation  and  enforcement  of  the 
laws  (which  include  the  entire  disposal  of  our  properties, 
liberties,  and  lives)  fall  wholly  into  the  hands  of  obscure  or 
illiterate  men.  is  matter  of  very  public  concern. 
ihlch^tS-  The  inconveniences  here  pointed  out  can  never  be  effectu- 
t^ii^dirwe  ally  prevented,  but  by  making  academical  education  a  pre- 
OU8™ S-'  vious  step  to  the  profession  of  the  common  law,  and  at  the 
^caieduca-  g^^^  ^j^^^  making  the  rudiments  of  the  law  a  part  of  acade- 
mical education.  For  sciences  are  of  a  sociable  disposition^ 
and  flourish  best  in  the  neighbourhood  of  each  other :  nor 
is  there  any  branch  of  learning  but  may  be  helped  and  im« 
proved  by  assistances  drawn  from  other  arts.  If,  therefore, 
the  student  in  our  laws  hath  formed  both  his  sentiments  and 
style,  by  perusal  and  imitation  of  the  purest  classical  writers, 
among  whom  the  historians  and  orators  will  best  deserve  his' 
regard ;  if  he  can  reason  with  precision,  and  separate  argu- 
ment from  fallacy,  by  the  clear  simple  rules  of  pure  unso- 
phisticated logic ;  if  he  can  fix  his  attention,  and  steadily 
pursue  truth  through  any  the  most  intricate  deduction,  by 
the  use  of  mathematical  demonstrations :  if  he  has  enlarged 
his  conceptions  of  nature  and  art,  by  a  view  of  the  several 
branches  of  genuine,  experimental  philosophy ;  if  he  has 
impressed  on  his  mind  the  sound  maxims  of  the  law  of 
nature,  the  best  and  most  authentic  foundation  of  human 
laws  ;  if,  lastly,  he  has  contemplated  those  maxims  reduced 
to  a  practical  system  in  the  laws  of  imperial  Rome ;  if  he  has 
done  this  or  any  part  of  it,  (though  all  may  be  easily  done 
under  as  able  instructors  as  ever  graced  any  seats  of  learning) 
a  student  thus  qualified  may  enter  upon  the  study  of  the  law 
with  incredible  advantage  and  reputation.  And  if,  at  the 
[  34  ]  conclusion,  or  during  the  acquisition  of  these  accomplish- 
ments, he  will  afford  himself  a  year  or  two's  farther  lei- 
sure, to  lay  the  foundation  of  his  future  labours  in  a  solid 
scientifical  method,  without  thirsting  too  early  to  attend  that 
practice  which  it  is  impossible  he  should  rightly  compre- 
hend, he  will  afterwards  proceed  with  the  greatest  ease,  and 
will  unfold  the  most  intricate  points  with  an  intuitive  ra- 
pidity and  clearness. 

I  shall  not  insist  upon  such  motives  as  might  be  drawn 
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from  principles  of  economy,  and  are  applicable  to  particulars 
only  :  I  reason  upon  more  general  topics.  And  therefore  to 
the  qualities  of  the  head,  which  I  have  just  enumerated, 
I  cannot  but  add  those  of  the  heart ;  affectionate  loyalty  to 
the  king,  a  zeal  for  liberty  and  the  constitution,  a  sense  of 
real  honour,  and  well-grounded  principles  of  religion ;  as 
necessary  to  form  a  truly  valuable  English  lawyer,  a  Hyde, 
a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  some, 
or  unkindness  of  others,  may  have  heretofore  untruly  sug- 
gested, experience  will  warrant  us  to  affirm,  that  these 
endowments  of  loyalty  and  public  spirit,  of  honour  and 
religion,  are  no  where  to  be  found  in  more  high  perfection 
than  in  the  two  universities  of  this  kingdom. 

I  may  very  briefly  describe,  rather  what  I  conceive  an    [  35  ] 
academical  expounder  of  the  laws  should  do,  than  what  I  objects  of 

1  TT1111  ^^  Student. 

have  ever  known  to  be  done.  He  should  consider  his  course 
as  a  general  map  of  the  law,  marking  out  the  shape  of  tlie 
country,  its  connexions  and  boundaries,  its  greater  divisions 
and  principal  cities ;  it  is  not  his  business  to  describe  mi- 
nutely the  subordinate  limits,  or  to  fix  the  longitude  and  la- 
titude of  every  inconsiderable  hamlet.  His  attention  should 
be  engaged,  like  that  of  the  readers  in  Fortescue's  inns  of 
chancery,  "  in  tracing  out  the  originals,  and  as  it  were  the 
"  elements  of  the  law."  For  if,  as  Justinian^  has  observed, 
the  tender  understanding  of  the  student  be  loaded  at  the  first 
with  a  multitude  and  variety  of  matter,  it  will  either  occasion 
bim  to  desert  his  studies,  or  will  carry  him  heavily 
through  them,  with  much  labour,  delay,  and  despondence. 
These  originals  should  be  traced  to  their  fountains,  as  well 
as  our  distance  will  permit ;  to  the  customs  of  the  Britons 
and  Germans,  as  recorded  by  Caesar  and  Tacitus ;  to  the 
codes  of  the  northern  nations  on  the  continent,  and  more 
especially  to  those  of  our  own  Saxon  princes :  to  the  rules 

^  Jticipientibui  nobis  erponerejura  ciemuSf  aut  cum  magno  labors,  saepe 

populi  Romani,  ita  videntur  tradi  posse  etiam  cum  d'lffidentia  (quae  plerumque 

(tmrnodissime,  ti  prima  levi  ac  simplici  juvenes  avertit)  serius  ad  id  perduce^ 

via    singula    tradantur  ;    alioqui,    si  mus,  ad  quod,  leviore  via  ductus,  sine 

itatim  ah  initio  rndem  adhuc  et  tn-  magno  labore,  et  sine  nlla  diffidentia 

firnumanimum  studiosi  multitudine  ac  matnrius  perduci  potuisset.     hist.   I. 

vurielate  reinm  oneravimus,   duorum  I,  2. 
alttrvim,aut  desertorem  studiorum  e^'- 
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of  the  Roman  law  either  left  here  in  the  days  of  Papinian,  or 
r  35  1  imported  by  Vacarius  and  his  followers ;  but,  above  all^  to 
that  inexhaustible  reservoir  of  legal  antiquities  and  learning, 
the.ibodal  law,  or>  as  Spelmanif  has  entitled  it,  the  law  of 
nadons  in  our  western  orb.  These  primary  rules  and  fun- 
damental principles  should  be  weighed  and  compared  with 
the  precepts  of  the  law  of  nature,  and  the  practice  of  other 
countries;  should  be  explained  by  reasons,  illustrated  by  ex- 
amples, and  confirmed  by  undoubted  authorities ;  their  his- 
tory should  be  deduced,  their  changes  and  revolutions 
observed,  and  it  should  be  shewn  how  far  they  are  con- 
nected with,  or  have  at  any  time  been  affected  by,  the  civil 
transactions  of  the  kingdom. 
Requisite  on    ,  A  plan  of  this  nature,  if  executed  with  care  and  ability, 

the  part  of  _  .  ^ 

the  student,  cannot  fail  of  administering  a  most  useful  and  rational  enter- 
tainment to  students  of  all  ranks  and  professions ;  and  yet 
it  must  be  confessed  that  the  study  of  the  laws  is  not  merely 
a  matter  of  amusement ;  for,  as  a  very  judicious  writer^  has 
observed  upon  a  similar  occasion,  the  learner  ''  will  be  con- 
siderably disappointed,  if  he  looks  for  entertainment  with- 
out the  expence  of  attention."  An  attention,  however,  not 
greater  than  is  usually  bestowed  in  mastering  the  rudiments 
of  other  sciences,  or  sometimes  in  pursuing  a  favourite  recre- 
ation or  exercise.  And  this  attention  is  not  equally  necessary 
to  be  exerted  by  every  student  upon  every  occasion.  Some 
branches  of  the  law,  as  the  formal  process  of  civil  suits,  and 
the  subtile  distinctions  incident  to  landed  property,  which 
are  the  most  difficult  to  be  thoroughly  understood,  are  the 
least  worth  the  pains  of  understanding,  except  to  such 
gentlemen  as  intend  to  pursue  the  profession.  To  others  I 
may  venture  to  apply,  with  a  slight  alteration,  the  words  of 
Sir  John  Fortescue,*  when  first  his  royal  pupil  determines  to 
engage  in  this  study.  *^  It  will  not  be  necessary  for  a  gen- 
*'  tleman,  as  such,  to  examine  with  a  close  application  the 
"  critical  niceties  of  the  law.  It  will  fully  be  sufficient,  and 
**  he  may  well  enough  be  denominated  a  lawyer,  if  under  the 
"  instruction  of  a  master  he  traces  up  the  principles  and 

*  Of  parliaments,  57.  civil  law. 

*»  Dr.  Taylor's  pref.  to  £lem.   of  *  De  laud.  Leg.  c.  8. 
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"  grounds  of  the  law,  even  to  their  original  elements.  There-  [  37  ] 
^*  fore  in  a  very  short  period,  and  with  very  little  labour,  he  may 
''  be  sufficiently  informed  in  the  laws  of  his  country,  if  he  will 
'^  but  apply  his  mind  in  good  earnest  to  receive  and  appre- 
'*  hend  them.  For,  though  such  knowledge  as  is  necessary 
**  for  a  judge  is  hardly  to  be  acquired  by  the  lucubrations  of 
twenty  years,  yet,  with  a  genius  of  tolerable  perspicacity^ 
that  knowledge  which  is  fit  for  a  person  of  birth  or  con- 
**  dition  may  be  learned  in  a  single  year,  without  neglecting 
**  his  other  improvements.'* 

To  those,  however,  who  undertake  the  study  of  the  law  as  chambers 
a  preparation  for  their  profession,  it  need  hardly  be  said  that 
a  much  longer  period  must  be  necessary  for  learning  it.  A 
juractice  has  sprung  up  since  the  time  of  Blackstone,  which 
is  now  almost  universal,  and  greatly  facilitates  the  acquiring 
*a  knowledge  of  the  practice  of  the  law.  I  allude  to  the 
student  placing  himself  in  the  chambers  of  a  practising  mem- 
ber of  the  profession,  for  the  purpose  of  seeing  the  mode  in 
which  business  is  conducted.  This  will  be  of  great  assistance 
to  the  student,  if  preceded  or  accompanied  by  diligent  study 
on  his  own  part ;  but  without  this  he  will  understand  but 
little  that  he  sees  while  there,  and  remember  still  less  when 
he  leaves  them. 
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r  oo  -|  LaWj  in  its  most  general  and  comprehensive  sense^  signifies 
Law  in  its  ^  ^^'®  ^^  action ;  and  is  applied  indiscriminately  to  all  kinds 
fISse**  of  action,  whether  animate  or  inanimate,  rational  or  irrational. 
Thus  we  say,  the  laws  of  motion,  of  gravitation,  of  optics,  or 
mechanics,  as  well  as  the  laws  of  nature  and  of  nations. 
And  it  is  that  rule  of  action,  which  is  prescribed  by  some 
superior,  and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  supreme  being  formed  the  universe,  and 
created  matter  out  of  nothing,  he  impressed  certain  principles 
upon  that  matter,  from  which  it  can  never  depart,  and  with- 
out which  it  would  cease  to  be.  When  he  put  that  matter 
into  motion,  he  established  certain  laws  of  motion,  to  whicli 
all  moveable  bodies  must  conform.  And,  to  descend  from 
the  greatest  operations  to  the  smallest,  when  a  workman 
forms  a  clock,  or  other  piece  of  mechanism,  he  establishes  at 
his  own  pleasure  certain  arbitrary  laws  for  its  direction  ;  as 
that  the  hand  shall  describe  a  given  space  in  a  given  time  ; 
to  which  law  as  long  as  the  work  conforms,  so  long  it  con- 
tinues in  perfection,  and  answers  the  ends  of  its  formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vege- 
table and  animal  life,  we  shall  find  them  still  governed  by 
laws ;  more  numerous  indeed,  but  equally  fixed  and  invari- 
able. The  whole  progress  of  plants,  from  the  seed  to  the 
root,  and  from  thence  to  the  seed  again ; — the  method  of 
r  39  1  animal  nutrition,  digestion,  secretion,  and  of  all  other  branches 
of  vital  economy ; — are  not  left  to  chance,  or  the  will  of  the 
creature  itself,  but  are  performed  in  a  wondrous  involuntary 
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mannetj  and  guided  by  unerring  rules  laid  down  by  the  great 
creator. 

This  then  is  the  general  signification  of  law^  a  rule  of 
action  dictated  by  some  superior  being :  and^  in  those  crea- 
tures that  have  neither  the  power  to  thinks  nor  to  will^  such 
laws  must  be  invariably  obeyed^  so  long  as  the  creature  itself 
subsists^  for  its  existence  depends  on  that  obedience.  But  ^^,7  "^u*^ 
laws,  in  their  more  confined  sense,  and  in  which  it  is  our  !?**^  *^°"- 

duct. 

present  business  to  consider  them,  denote  the  rules,  not  of 
action  in  general,  but  of  human  action  or  conduct :  that  is, 
the  precepts  by  which  man,  the  noblest  of  all  sublunary 
beings,  a  creature  endowed  with  both  reason  and  freewill,  is 
commanded  to  make  use  of  those  faculties  in  the  general 
regulation  of  his  behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be  subject 
to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent 
being.  A  being,  independent  of  any  other,  has  no  rule  to 
pursue,  but  such  as  he  prescribes  to  himself;  but  a  state  of 
dependence  will  inevitably  oblige  the  inferior  to  take  the  w^ll 
of  him,  on  whom  he  depends,  as  the  rule  of  his  conduct : 
not  indeed  in  every  particular,  but  in  all  those  points  wherein 
his  dependence  consists.  This  principle  therefore  has  more 
or  less  extent  and  effect,  in  proportion  as  the  superiority  of 
the  one  and  the  dependence  of  the  other  is  greater  or  less, 
absolute  or  limited.  And  consequently,  as  man  depends 
absolutely  upon  his  maker  for  everything,  it  is  necessary  that 
he  should  in  all  points  conform  to  his  maker's  will. 

This  will  of  his  maker  is  called  the  law  of  nature.     For  as  The  law  of 

nature. 

Ood,  when  he  created  matter,  and  endued  it  with  a  prin- 
ciple of  mobility,  established  certain  rules  for  the  perpetual 
direction  of  that  motion ;  so,  when  he  created  man,  and 
endued  him  with  freewill  to  conduct  himself  in  all  parts  of 
life,  he  laid  down  certain  immutable  laws  of  human  nature, 
whereby  that  freewill  is  in  some  degree  regulated  fand  re-  f  40  1 
strained,  and  gave  him  also  the  faculty  of  reason  to  discover 
the  purport  of  those  laws. 

Considering  the  creator  only  as  a  being  of  infinite  power^ 
he  was  able  unquestionably  to  have  prescribed  whatever  laws 
he  pleased  to  his  creature,  man,  however  unjust  or  severe. 
But  as  he  is  also  a  being  of  infinite  wisdom,  he  has  laid  down 
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only  such  laws  as  were  founded  in  those  relations  of  justice, 
that  existed  in  the  nature  of  things  antecedent  to  any  positive 
precept.  These  are  the  eternal^  immutable  laws  of  good  and 
evil,  to  which  the  creator  himself  in  all  his  dispensations 
conforms ;  and  which  he  has  enabled  human  reason  to  dis- 
cover, so  far  as  they  are  necessary  for  the  conduct  of  human 
actions.  Such  among  others  are  these  principles :  that  we 
should  live  honestly,  or  as  others  render  it  uprightly,  should 
hurt  nobody,  and  should  render  to  every  one  his  due;  to 
which  three  general  precepts  Justinian  ^  has  reduced  the 
whole  doctrine  of  law. 

But  if  the  discovery  of  these  first  principles  of  the  law 
of  nature  depended  only  upon  the  due  exertion  of  right  reason, 
and  could  not  otherwise  be  obtained  than  by  a  chain  of 
metaphysical  disquisitions,  mankind  would  have  wanted  some 
inducement  to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rested  content  in  mental  indo- 
lence, and  ignorance  it*s  inseparable  companion.  As  there- 
fore the  creator  is  a  being,  not  only  of  infinite  power,  and 
wisdom,  but  also  of  infinite  goodness,  he  has  been  pleased  so 
to  contrive  the  constitution  and  frame  of  humanity,  that  we 
should  want  no  other  prompter  to  inquire  after  and  pursue 
the  rule  of  right,  but  only  our  own  self-love,  that  universal 
principle  of  action.  For  he  has  so  intimately  connected,  so 
inseparably  interwoven  the  laws  of  eternal  justice  with  the 
happiness  of  each  individual,  that  the  latter  cannot  be  attained 
but  by  observing  the  former ;  and,  if  the  former  be  punctually 
obeyed,  it  cannot  but  induce  the  latter.  In  consequence  of 
which  mutual  connection  of  justice  and  human  felicity,  he 
[  41  1  ^^  "^^  perplexed  the  law  of  nature  with  a  multitude  of  ab- 
stracted rules  and  precepts,  referring  merely  to  the  fitness  or 
unfitness  of  things,  as  some  have  vainly  surmised ;  but  has 
graciously  reduced  the  rule  of  obedience  to  this  one  paternal 
precept,  "  that  man  should  pursue  his  own  true  and  substan- 
"  tial  happiness."  This  is  the  foundation  of  what  we  call 
ethics,  or  natural  law.  For  the  several  articles  into  which 
it  is  branched  in  our  systems,  amount  to  no  more  than  de- 
monstrating, that  this  or  that  action  tends  to  man's  real 

^  Juris  praeeepta  sunt  haec,  honeste       cuique  tribuere,     Inst,  1,  1,3. 
viverBf    alterum    non    laedere,    suum 
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happiness,  and  therefore  very  justly  concluding  that  the 
performance  of  it  is  a  part  of  the  law  of  nature  ;  or,  on  the 
other  hand,  that  this  or  that  action  is  destructive  of  man's 
real  happiness,  and  therefore  that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind  and  die-  which  is  sn. 
tated  by  God  himself,  is  of  course  superior  in  obligation  to  ©the?  °*°^ 
any  other.  It  is  binding  over  all  the  globe  in  all  countries, 
and  at  all  times :  no  human  laws  are  of  any  validity,  if  con- 
trary to  this  :^  and  such  of  them  as  are  valid  derive  all  their 
force,  and  all  their  authority,  mediately  or  immediately,  from 
this  original. 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  still  necessary  to  have  recourse  to 
reason  :  whose  office  it  is  to  discover,  as  was  before  observed, 
what  the  law  of  nature  directs  in  every  circumstance  of  life ; 
by  considering,  what  method  will  tend  the  most  effectually 
to  our  own  substantial  happiness.  And  if  our  reason  were 
always,  as  in  our  first  ancestor  before  his  transgression, 
clear  and  perfect,  unruffled  by  passions,  unclouded  by  preju- 
dice,  unimpaired  by  disease  or  intemperance,  the  task  would 
be  pleasant  and  easy ;  we  should  need  no  other  guide  but 
this.  But  every  man  now  finds  the  contrary  in  his  own  ex- 
perience ;  that  his  reason  is  corrupt,  and  his  understanding 
fall  of  ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interpo-  reason  for 
sition  of  divine  providence;  which,  in  compassion  to  thecnceofa 

<»    .1  1       •  i       •  1     1       1  1.     1  J.  1  divineprovi- 

frailty,  the  imperfection,  and  the  bhndness  of  human  reason,  dence ; 
hath  been  pleased,  at  sundry  times  and  in  divers  manners,  to    [  42  ] 
discover  and  enforce  its  laws  by  an  immediate  and  direct 
revelation.    The  doctrines  thus  delivered  we  call  the  re- the  revealed 
vealed  or  divine  law,  and  they  are  to  be  found  only  in  the 
holy  scriptures.    These  precepts,  when  revealed,  are  found 
upon  comparison  to  be  really  a  part  of  the  original  law  of 
nature,  as  they  tend  in  all  their  consequences  to  man's  feli- 
city.    But  we  are  not  from  thence  to  conclude  that  the 
knowledge  of  these  truths  was  attainable  by  reason,  in  its 
present  corrupted  state ;  since  we  find  that,  until  they  were 
revealed,  they  were  hid  from  the  wisdom  of  ages.     As  then 

*  Sec  further  as  to  this,  post,  s.  3. 
D 
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the  moral  precepts  of  this  law  are  indeed  of  the  same  original 
with  those  of  the  law  of  nature,  so  their  intrinsic  obligation 
is  of  equal  strength  and  perpetuity.  Yet  undoubtedly  the 
revealed  law  is  of  infinitely  more  authenticity  than  thai 
moral  system,  which  is  framed  by  ethical  writers,  and  deno- 
minated the  natural  law.  Because  one  is  the  law  of  nature, 
expressly  declared  so  to  be  by  God  himself;  the  other  is 
only  what,  by  the  assistance  of  human  reason,  we  imagine  to 
be  that  law.  If  we  could  be  as  certain  of  the  latter  as  we 
are  of  the  former,  both  would  have  an  equal  authority :  but, 
till  then,  they  can  never  be  put  in  any  competition  together. 
Upon  these  two  foundations,  the  law  of  nature  and  the 
All  human    law  of  rcvclation,  depend  all  human  laws ;  that  is  to  say,  no 

laws  depend  /v»  ' 

on  the  law    humau  laws  should  be  suffered  to  contradict  these.     There 

of  nature  .       ,  /v» 

and  the  re-    are.  it  is  truc,  a  great  number  of  indiflrerent  points,  in  which 

vealed  law.  ^  ^       o  i  * 

both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty;  but  which  are  found  necessary  for  the  benefit  of  so- 
ciety to  be  restrained  within  certain  limits.  And  herein  it 
is  that  human  laws  have  their  greatest  force  and  efficacy : 
for,  with  regard  to  such  points  as  are  not  indifferent,  human 
laws  are  only  declaratory  of,  and  act  in  subordination  to, 
the  former.  To  instance  in  the  case  of  murder :  this  is  ex- 
pressly forbidden  by  the  divine,  and  demonstrably  by  the 
natural  law ;  and  from  these  prohibitions  arises  the  true  un- 
lawfulness of  this  crime.  Those  human  laws  that  annex  a 
punishment  to  it,  do  not  at  all  increase  it's  moral  guilt,  or 
superadd  any  fresh  obligation  inforo  conscientice  to  abstain 
r  43  1  ^^^™  ^^'^  perpetration.  Nay,  if  any  human  law  should  allow 
or  injoin  us  to  commit  it,  we  are  bound  to  transgress  that 
human  law,  or  else  we  must  offend  both  the  natural  and  the 
divine.  But  with  regard  to  matters  that  are  in  themselves 
indifferent,  and  are  not  commanded  or  forbidden  by  those 
superior  laws ;  such,  for  instance,  as  exporting  of  wool  into 
foreign  countries  ;^  here  the  inferior  legislature  has  scope  and 
opportunity  to  interpose,  an^  to  make  that  action  unlawful 
which  before  was  not  so. 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with 
other  individuals,  there  would  be  no  occasion  for  any  other 
laws,  than  the  law  of  nature  and  the  law  of  God.     Neither 

*  See  post,  p.  49. 
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could  any  other  law  possibly  exist :  for  a  law  always  sup- 
poses some  superior  who  is  to  make  it ;  and  in  a  state  of 
nature  we  are  all  equals  without  any  other  superior  but  him 
who  is  the  author  of  our  being.  But  man  was  formed  for 
society  ;  and,  as  is  demonstrated  by  the  writers  on  this  sub- 
ject,™ is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  impossible  for  the  whole 
race  of  mankind  to  be  united  in  one  great  society,  they  must 
necessarily  divide  into  many;  and  form  separate  states,  com- 
monwealths, and  nations,  entirely  independent  of  each  other, 
and  yet  liable  to  a  mutual  intercourse.  Hence  arises  a 
third  kind  of  law,  to  regulate  this  mutual  intercourse,  called 
"the  law  of  nations:"  which,  as  none  of  these  states  will  Theiawof 

.  nations. 

acknowledge  a  superiority  in  the  other,  cannot  be  dictated 
by  any ;  but  depends  entirely  upon  the  rules  of  natural  law, 
or  upon  mutual  compacts,  treaties,  leagues,  and  agreements 
between  these  several  communities :  in  the  construction  also 
of  which  compacts  we  have  no  other  rule  to  resort  to,  but 
the  law  of  nature ;  being  the  only  one  to  which  all  the  com- 
munities are  equally  subject:  and  therefore  the  civil  law" 
very  justly  observes,  that  quod  naturalis  ratio  inter  omnes 
homines  constituity  vacatur  jus  gentium. 

Thus  much  I  thought  it  necessary  to  premise  concerning  [  44  ] 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fully  of  the  principal  sub- 
ject of  this  section,  municipal  or  civil  law ;  that  is,  the  rule  JJ^/*^*^ 
by  which  particular  districts,  communities,  or  nations  are 
governed ;  being  thus  defined  by  Justinian,^  "jus  civile  est 
**  quod  quisque  sibi  populus  constituitJ*  I  call  it  municipal 
law,  in  compliance  with  common  speech ;  for,  though  strictly 
that  expression  denotes  the  particular  customs  of  one  single 
municipium  or  firee  town,  yet  it  may  with  sufficient  propriety 
be  applied  to  any  one  state  or  nation,  which  is  governed  by 
the  same  laws  and  customs. 

Municipal  law,  thus  understood,  is  properly  defined  to  be  definition 
**  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
**  in  a  state,  commanding  what  is  right  and  prohibiting 

•  Puffendorf,  1.  7,  c.  1,  compared  "  Ff.  1,  1,  9. 

with  Barbeyrac*8 commentary.  ^  Inst.  1,  2, 1. 

D  2 
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"  what  is  wrong.*'  Let  us  endeavour  to  explain  its  several 
properties,  as  they  arise  out  of  this  definition. 
It  ia  a  rule  And,  first,  it  is  a  rule :  not  a  transient  sudden  order  from 
a  superior,  to  or  concerning  a  particular  person ;  but  some- 
thing permanent,  uniform,  and  universal.  Therefore  a  par- 
ticular act  of  the  legislature  to  confiscate  the  goods  of  Titius, 
or  to  attaint  him  of  high  treason,  does  not  enter  into  the 
idea  of  a  municipal  law :  for  the  operation  of  this  act  is 
spent  upon  Titius  only,  and  has  no  relation  to  the  commu- 
nity in  general;  it  is  rather  a  sentence  than  a  law.  But  an 
act  to  declare  that  the  crime  of  which  Titius  is  accused  shall 
be  deemed  high  treason  ;  this  has  permanency,  uniformity, 
and  universality,  and  therefore  is  properly  a  rule.  It  is  also 
called  a  rule,  to  distinguish  it  from  advice  or  counsel^  which 
we  are  at  liberty  to  follow  or  not,  as  we  see  proper,  and  to 
judge  upon  the  reasonableness  or  unreasonableness  of  the 
thing  advised :  whereas  our  obedience  to  the  law  depends 
not  upon  our  approbation^  but  upon  the  maker^i  will. 
Counsel  is  only  matter  of  persuasion,  law  is  matter  of  in- 
junction :  counsel  acts  only  upon  the  willing,  law  upon  the 
unwilling  also. 
[  45  ]  It  is  also  called  a  ruhy  to  distinguish  it  from  a  compact  or 
agreement;  for  a  compact  is  a  promise  proceeding/roiw  us,  law 
is  a  command  directed  to  us.  The  language  of  a  compact  is, 
"  I  will,  or  will  not,  do  this  ;*'  that  of  a  law  is,  "  thou  shalt, 
or  shalt  not,  do  it."  It  is  true  there  is  an  obligation  which 
a  compact  carries  with  it,  equal  in  point  of  conscience  to 
that  of  a  law ;  but  then  *the  original  of  the  obligation  is 
difierent.  In  compacts,  we  ourselves  determine  and  promise 
what  shall  be  done,  before  we  are  obliged  to  do  it ;  in  laws, 
we  are  obliged  to  act  without  ourselves  determining  or  pro- 
mising any  thing  at  all.  Upon  these  accounts  law  is  defined 
to  be  "  a  rule^ 
of  civil  con-  Municipal  law  is  also  "  a  rule  of  civil  conduct ^  This 
**"^'  disthiguishes  municipal  law  from  the  natural,  or  revealed ; 

the  former  of  which  is  the  rule  of  moral  conduct,  and  the 
latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule 
of  faith.  These  regard  man  as  a  creature,  and  point  out 
his  duty  to  God,  to  himself,  and  to  his  neighbour,  considered 
in  the  light  of  an  individual.     But  municipal  or  civil  law  re- 
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gards  him  also  as  a  citizen^  and  bound  to  other  duties  to- 
wards his  neighbour  than  those  of  mere  nature  and  religion: 
duties^  which  he  has  engaged  in  by  enjoying  the  benefits  of 
the  common  union;  and  which  amount  to  no  more^  than  that 
he  do  contribute,  on  his  part,  to  the  subsistence  and  peace 
of  the  society. 

It  is  likewise  **  a  rule  prescribed.**  Because  a  bare  reso-  Prcscribcu 
lution,  confined  in  the  breast  of  the  legislator,  without  mani- 
festing itself  by  some  external  sign,  can  never  be  properly  a 
law.  It  is  requisite  that  this  resolution  be  notified  to  the 
people  who  are  to  obey  it.  But  the  manner  in  which  this  no- 
tification is  to  be  made,  is  matter  of  very  great  indifference. 
It  may  be  notified  by  universal  tradition  and  long  practice, 
which  supposes  a  previous  publication,  and  is  the  case  of 
the  common  law  of  England.  It  may  be  notified,  viva 
voce,  by  ofiScers  appointed  for  that  purpose,  as  is  done  with 
regard  to  proclamations,  and  such  acts  of  parliament  as  are 
appointed  to  be  publicly  read  in  p  churches  and  other  as-  [  46  ] 
semblies.  It  may  lastly  be  notified  by  writing,  printing,  or 
the  like;  which  is  the  general  course  taken  with  all  our 
acts  of  parliament.  Yet,  whatever  way  is  made  use  of,  it 
is  incumbent  on  the  promulgators  to  do  it  in  the  most  public 
and  perspicuous  manner ;  not  like  Caligula,  who  (according 
to  Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  and 
hung  them  upon  high  pillars,  the  more  effectually  to  ensnare 
the  people.  There  is  still  a  more  unreasonable  method  than 
this,  which  is  called  making  of  laws  ex  post  facto  ;  when  after  laws.^ 
an  action  (indifferent  in  itself)  is  committed,  the  legislator 
then  for  the  first  time  declares  it  to  have  been  a  crime,  and 
inflicts  a  punishment  upon  the  person  who  has  committed  it. 
Here  it  is  impossible  that  the  party  could  foresee  that  an  ac- 
tion, innocent  when  it  was  done,  should  be  afterwards  con- 
verted to  guilt  by  a  subsequent  law;  he  had  therefore  no 
cause  to  abstain  from  it;  and  all  punishment  for  not  abstain- 
ing must  of  consequence  be  cruel  and  unjust. ^    All  laws 

'  See  1  Vict.  c.  45.  **  vetant  duodecim  tabulae,  leges  prt- 

^  Such  laws  among  the  Romans  **  vatis  hominibu$  irrogari ;   id  enim 

were  denominated  privilegia,  or  pri-  **  est    privilegium.      Nemo    unquam 

vate  laws,  of  which  Cicero  (d<  leg*  3,  "  tulit,  nihil  est  cnidelius,  nihil  per^ 

19,  and  in  his  oraUon  pro  domo,  17)  **  iiiciosus,  nihil  quod  minus  haec  civi" 

thus  speaks:  "  Vetant  leges  sacratae,  "  tas ferre possit,'' 
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should  be  therefore  made  to  commence  in  futuro,  and  be 
notified  before  their  commencement;  which  is  implied  in  the 
term  ''prescribed.*'^  But  when  this  rule  is  in  tlie  usual 
manner  notified,  or  prescribed,  it  is  then  the  subject's  busi- 
ness to  be  thoroughly  acquainted  therewith;  for  if  ignorance, 
of  what  he  might  know,  were  admitted  as  a  legitimate  ex- 
cuse, the  laws  would  be  of  no  effect,  but  might  always  be 
eluded  with  impunity. 
By  the  su-        gut  farther :    municipal  law  is  "  a  rule  of  civil  conduct 

preme  pow-  ^ 

state****  prescribed  bt/  the  supreme  power  in  a  state,*'  For  legislature, 
as  was  before  observed,  is  the  greatest  act  of  superiority  that 
can  be  exercised  by  one  being  over  another.  Wherefore  it 
is  requisite  to  the  very  essence  of  a  law,  that  it  be  made  by 
the  supreme  power.  Sovereignty  and  legislature  are  indeed 
convertible  terms ;  one  cannot  subsist  without  the  other. 
[  47  ]  This  will. naturally  lead  us  into  a  short  inquiry  concern- 
ing the  nature  of  society  and  civil  government;  and  the 
natural,  inherent  right  that  belongs  to  the  sovereignty  of  a 
state,  wherever  that  sovereignty  be  lodged,  of  making  and 
enforcing  laws. 
The  foonda-  The  Only  truc  and  natural  foundations  of  society  are  the 
ciety  and  wauts  and  the  fears  of  individuals.  Not  that  we  can  believe, 
of  govern-  with  somc  theoretical  writers,  that  there  ever  was  a  time 
when  there  was  no  such  thing  as  society,  either  natural  or 
civil ;  and  that,  from  the  impulse  of  reason,  and  through  a 
sense  of  their  wants  and  weaknesses,  individuals  met  together 
in  a  large  plain,  entered  into  an  original  contract,  and  chose 
the  tallest  man  present  to  be  their  governor.  This  notion, 
of  an  actually  existing  unconnected  state  of  nature,  is  too 
wild  to  be  seriously  admitted :  and  besides  it  is  plainly  con- 
tradictory to  the  revealed  accounts  of  the  primitive  origin  of 
mankind,  and  their  preservation  two  thousand  years  after- 
wards ;  both  which  were  effected  by  the  means  of  single 
families.  These  formed  the  first  natural  society,  among 
themselves,  which,  every  day  extending  it's  limits,  laid  the 
first  though  imperfect  rudiments  of  civil  or  political  society  : 
and  when  it  grew  too  large  to  subsist  with  convenience  in 

'  And  thus  it  is  enacted,  by  the  33  coming  into  operation  is  not  fixed,  take 
Geo.  III.  c.  13,  that  all  acts  of  parlia-  effect  from  the  day  on  which  they  re- 
ment  in  which  a  specific  time  for  their      ceive  the  royal  assent. 


ment. 
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that  pastoral  state  wherein  the  patriarchs  appear  to  have 
lived,  it  necessarily  subdivided  itself  by  various  migrations 
into  more.  Afterwards,  as  agriculture  increased,  which 
employs  and  can  maintain  a  much  greater  number  of 
hands,  migrations  becames  less  frequent :  and  various  tribes, 
which  had  formerly  separated,  reunited  again ;  sometimes 
by  compulsion  and  conquest,  sometimes  by  accident,  and 
sometimes  perhaps  by  compact.  But,  though  society  had 
not  it's  formal  beginning  from  any  convention  of  individuals, 
actuated  by  their  wants  and  their  fears ;  yet  it  is  the  sense 
of  their  weakness  and  imperfection  that  keeps  mankind 
together,  that  demonstrates  the  necessity  of  this  union, 
and  that  therefore  is  the  solid  and  natural  foundation,  as 
well  as  the  cement,  of  civil  society.  And  this  is  what  we 
mean  by  the  original  contract  of  society ;  which,  though 
perhaps  in  no  instance  it  has  ever  been  formally  expressed 
at  the  first  institution  of  a  state,  yet  in  nature  and  reason 
must  always  be  understood  and  implied,  in  the  very  act  of  [  48  ] 
associating  together :  namely,  that  the  whole  should  protect 
all  its  parts,  and  that  every  pari  should  pay  obedience  to  the 
vrill  of  the  whole ;  or,  in  other  words,  that  the  community 
should  guard  the  rights  of  each  individual  member,  and  that 
(in  return  for  this  protection)  each  individual  should  submit 
to  the  laws  of  the  community ;  without  which  submission  of 
all  it  was  impossible  that  protection  could  be  certainly  ex- 
tended to  any. 

For  when  civil  society  is  once  formed,  government  at  the 
same  time  results  of  course,  as  necessary  to  preserve  and  to 
keep  that  society  in  order.  Unless  some  superior  be  consti- 
tuted, whose  commands  and  decisions  all  the  members  are 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  na- 
ture, without  any  judge  upon  earth  to  define  their  several 
rights,  and  redress  their  several  wrongs.  But,  as  all  the 
members  which  compose  this  society  were  naturally  equal, 
it  may  be  asked,  in  whose  hands  are  the  reigns  of  govern- 
ment to  be  entrusted  ?  To  this  the  general  answer  is  easy; 
but  the  application  of  it  to  particular  cases  has  occasioned 
one  half  of  those  mischiefs,  which  are  apt  to  proceed  from 
misguided  political  zeal.  In  general,  all  mankind  will  agree  m  whom 
that  government  should  be  reposed  in  such  persons,  in  whom  shpuia  be 
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those  qualities  are  most  likely  to  be  founds  the  perfection  of 
which  is  among  the  attributes  of  him  who  is  emphatically 
styled  the  supreme  being ;  the  three  grand  requisites^  I  mean, 
of  wisdom,  of  goodness,  and  of  power:  wisdom,  to  discern 
the  real  interest  of  the  community ;  goodness,  to  endeavour 
always  to  pursue  that  real  interest ;  and  strength,  or  power, 
to  carry  this  knowledge  and  intention  into  action.  These 
are  the  natural  foundations  of  sovereignty,  and  these  are  the 
requisites  that  ought  to  be  found  in  every  well-constituted 
frame  of  government. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  my  business 
or  intention  to  enter  into  any  of  them.  However  they 
[  49  ]  began,  or  by  what  right  soever  they  subsist,  there  is  and 
must  be  in  all  of  them  a  supreme,  irresistible,  absolute,  un- 
controlled authority,  in  which  the  jura  summi  imperii^  or 
the  rights  of  sovereignty,  reside.  And  this  authority  is 
placed  in  those  hands,  wherein  (according  to  the  opinion  of 
the  founders  of  such  respective  states,  either  expressly  given, 
or  collected  from  their  tacit  approbation)  the  qualities  requi- 
site for  supremacy,  wisdom,  goodness,  and  power,  are  the 
most  likely  to  be  found. 
3?govSJi"*  ^^^  political  writers  of  antiquity  will  not  allow  more 
i?1aiow2ito  ^^^^  ^^^^  regular  forms  of  government ;  the  first,  when  the 
exist.  sovereign  power  is  lodged  in  an  aggregate  assembly  con- 
sisting of  all  the  free  members  of  a  community,  which  is 
called  a  democracy;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is  styled  an 
aristocracy ;  the  last,  when  it  is  entrusted  in  the  hands  of  a 
single  person,  and  then  it  takes  the  name  of  a  monarchy. 
All  other  species  of  government,  they  say,  are  either  cor- 
ruptions of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is  meant 
the  making  of  laws ;  for  wherever  that  power  resides,  all 
others  must  conform  to,  and  be  directed  by  it,  whatever 
appearance  the  outward  form  and  administration  of  the 
government  may  put  on.  For  it  is  at  any  time  in  the  option 
of  the  legislature  to  alter  that  form  and  administration  by  a 
new  edict  or  rule^  and  to  put  the  execution  of  the  laws  into 
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whatever  hands  it  pleases ;  by  constituting  one,  or  a  few,  or 
many  executive  magistrates :  and  all  the  other  powers  of  the 
state  must  obey  the  legislative  power  in  the  discharge  of 
their  several  functions,  or  else  the  constitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  resides  J;^y^' 
in  the  people  at  large,  public  virtue,  or  goodness  of  intention, 
is  more  likely  to  be  found,  than  either  of  the  other  qualities 
of  government.     Popular  assemblies  are  frequently  foolish 
in  their  contrivance,  and  weak   in  their  execution;    but 
generally  mean  to  do  the  thing  that  is  right  and  just,  and 
have  always  a  degree  of  patriotism  or  public  spirit.     In  a-  Aristo- 
aristocracies  there  is  more  wisdom  to  be  found,  than  in  the    r  50  i 
other  frames  of  government ;  being  composed,  or  intended 
to  be  composed,  of  the  most  experienced  citizens :  but  there 
is  less  honesty  than  in  a  republic,  and  less  strength  than  in 
a  monarchy.     A  monarchy  is  indeed  the  most  powerful  of^j^Monar- 
any ;  for  by  the  entire  conjunction  of  the  legislative  and 
executive  powers  all  the  sinews  of  government  are  knit 
together,  and  united  in  the  hand  of  the  prince :  but  then 
there  is  imminent  danger  of  his  employing  that  strength  to 
improvident  or  oppressive  purposes. 

Thus  tfiese  three  species  of  government  have,  all  of  them,  J^^f^^'Jf 
their  several  perfections  and  imperfections.  Democracies  [®|^^^'^ 
are  usually  the  best  calculated  to  direct  the  end  of  a  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall 
be  obtained;  and  monarchies  to  carry  those  means  into 
execution.  And  the  ancients,  as  was  observed,  had  in 
general  no  idea  of  any  other  permanent  form  of  government 
but  these  three:  for  though  Cicero^  declares  himself  of 
opinion,  "  esse  optime  constitutam  rempubUcam,  qzuB  ex 
**  tribus  generibus  ilUs,  regaU,  Optimo^  et  popularly  sit  modice 
"  confusai"  yet  Tacitus  treats  this  notion  of  a  mixed  govern- 
ment, formed  out  of  them  all,  and  partaking  of  the  advantages 
of  each,  as  a  visionary  whim,  and  one  that,  if  effected,  could 
never  be  lasting  or  secure.^ 

But,  happily  for  us  of  this  island,  the  British  constitution  The  three 

united  in 
the  BriUsh 
'  Iq  his  fragments  <2«  rep»  /.  2.  "  iicae  forma  laudari  J'acUius   quam  constitu- 

*  "  Cunctas  nationes  et  urbes  popti'       "  evenire,  vel,  si  evenitfhaud  diutuma    ^^' 

'*  lut  aut  primores,  avt  singuli  regunt :       "  esse  potest"    Ann,  L  4. 

"  dtUekk  99  hi»  et  corutituta  reipub" 
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has  long  remained,  and  I  trust  will  long  continue,  a  standing 
exception  to  the  truth  of  this  observation.  For,  as  with  us, 
the  executive  power  of  the  laws  is  lodged  in  a  single  person, 
they  have  all  the  advantages  of  strength  and  dispatch,  that 
are  to  be  found  in  the  most  absolute  monarchy :  and  as  the 
legislature  of  the  kingdom  is  entrusted  to  three  distinct 
.  powers,  entirely  independent  of  each  other ;  first,  the  king ; 
secondly,  the  lords  spiritual  and  temporal,  which  is  an 
aristocratical  assembly  of  persons  selected  for  their  piety, 
[  51  ]  their  birth,  their  wisdom,  their  valour,  or  their  property ; 
and,  thirdly,  the  house  of  commons,  freely  chosen  by  the 
people  from  among  themselves,  which  makes  it  a  kind  of 
democracy;  as  this  aggregate  body,  actuated  by  different 
springs,  and  attentive  to  different  interests,  composes  the 
British  parliament,  and  has  the  supreme  disposal  of  every 
thing ;  there  can  no  inconvenience  be  attempted  by  either 
of  the  three  branches,  but  will  be  withstood  by  one  of  the 
other  two ;  each  branch  being  armed  with  a  negative  power, 
sufficient  to  repel  any  innovation  which  it  shall  think  in- 
expedient or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  con- 
stitution; and  lodged  as  beneficially  as  is  possible  for  society. 
For  in  no  other  shape  could  we  be  so  certain  of  finding  the 
three  great  qualities  of  government  so  well  and  so  happily 
united.  If  the  supreme  power  were  lodged  in  any  one  of 
the  three  branches  separately,  we  must  be  exposed  to  the 
inconveniences  of  either  absolute  monarchy,  aristocracy,  or 
democracy;  and  so  want  two  of  the  three  principal  in- 
gredients of  good  polity,  either  virtue,  wisdom,  or  power. 
If  it  were  lodged  in  any  two  of  the  branches ;  for  instance, 
in  the  king  and  house  of  lords,  our  laws  might  be  provi- 
dently made,  and  well  executed,  but  they  might  not  have 
ttfei^^*"  always  the  good  of  the  people  in  view :  if  lodged  in  the 
most  hm  king  and  commons,  we  should  want  that  circumspection  and 
^uai  pow-  ujgjiatory  caution,  which  the  wisdom  of  the  peers  is  to 
afford :  if  the  supreme  rights  of  legislature  Vere  lodged  in 
the  two  houses  only,  and  the  king  had  no  negative  upon 
their  proceedings,  they  might  be  tempted  to  incroach  upon 
the  royal  prerogative,  or  perhaps  to  abolish  the  kingly  office, 
and  thereby  weaken  (if  not  totally  destroy)  the  strength  of 
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the  executive  power.     But  the  constitutional  government  of 

this  island  is  so  admirably  tempered  and  compounded,  that, 

in  the  opinion  of  Blackstone,^  nothing  can  endanger  or  hurt 

it,  but  destroying  the  equilibrium  of  power  between  one 

branch  of  the  legislature  and  the  rest.     "  For  if  ever  it 

**  should  happen,"  he  says,  "  that  the  independence  of  any 

**  one  of  the  three  should  be  lost,  or  that  it  should  become 

**  subservient  to  the  views  of  ieither  of  the  other  two,  there 

'*  would  soon  be  an  end  of  our  constitution.   The  legislature    [  52  ] 

''  would  be  changed  from  that,  which  (upon  the  supposition 

**  of  an  original  contract,  either  actual  or  implied)  is  pre- 

*'  sumed  to  have  been  originally  set  up  by  the  general  con- 

**  sent  and  fundamental  act  of  the  society :    and  such  a 

**  change,  however  effected,  is  according   to  Mr.  Locke'' 

**  (who  perhaps  carries  his  theory  too  far)  at  once  an  entire 

**  dissolution  of  the  bands  of  government ;  and  the  people 

"  are  thereby  reduced  to  a  state  of  anarchy,  with  liberty  to 

"  constitute  to  themselves  a  new  legislative  power." 

However  that  this  is  the  theory  of  the  British  constitution 
has  been  recently  disputed  by  political  writers  of  different 
and  op{>08ite  parties,  and  although  certainly  plausible,  it  is 
not  supported  by  historical  facts.  If  it  be  true  that  there 
would  be  an  end  of  the  constitution,  if  at  any  time  any  one 
of  the  three  should  become  subservient  to  the  views  of 
either  of  the  other  branches,  then  assuredly  the  constitution 
is  at  an  end :  for  it  would  be  difficult  to  contend,  that  in  the 
times  of  Henry  VIII.  and  Elizabeth  the  two  houses  of 
parliament  were  not  subservient  to  the  crown,  or  that  before 
the  Reform  Act  the  house  of  lords  had  not  the  ascendancy, 
or  that  since  that  act  the  house  of  commons  have  not  had  it. 
Indeed,  it  seems  difficult  to  name  any  eventful  period  of 
our  .constitutional  history  where  the  exact  equilibrium  of 
power  referred  to  by  Blackstone  existed.  That  this  sup- 
posed theory  of  our  constitution  is  now  denied  by  political 
writers  of  different  parties,  is  at  any  rate  indisputable.^ 

Having  thus  cursorily  considered  the  three  usual  species 

"  This  theory  of  the  English  con-  "^  CompareJeremyBentham.  fioo^ 

stitution  is  enlarged  on  in  the  work  of  of  Fallaciesy  p.  248,  Edit.  1824,  with 

De  Lolme.  the  Quarterly  Rtview,  Vol.  57,  p.  231 . 

*  On  government,  partii.  §»  212. 
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of  government,  and  our  own  singular  constitution,  selected 
and  compounded  from  them  all,  I  proceed  to  observe,  that, 
as  the  power  of  making,  laws  constitutes  the  supreme  au- 
thority, so  wherever  the  supreme  authority  in  any  state 
resides,  it  is  the  right  of  that  authority  to  make  laws;  that 
is,  in  the  words  of  our  definition,  to  prescribe  the  rule  of 
civil  action.    And  this  may  be  discovered  from  the  very  end 
and  institution  of  civil  states.     For  a  state  is  a  collective 
body,  composed  of  a  multitude  of  individuals,  united  for 
their  safety  and  convenience,  and  intending  to  act  together 
as  one  man.     If  it  therefore  is  to  act  as  one  man,  it  ought 
to  act  by  one  uniform  will.     But,  inasmuch  as  political 
communities  are  made  up  of  many  natural  persons,  each  of 
whom  has  his  particular  will  and  inclination,  these  several 
wills  cannot  by  any  natural  union  be  joined  together,  or 
tempered  and  disposed  into  a  lasting  harmony,  so  as  to 
constitute  and  produce  that  one  uniform  will  of  the  whole. 
m^^iaws*!  ^^  ^^^  therefore  be  no  otherwise  produced  than  by  a. political 
union;  by  the  consent  of  all  persons  to  submit  their  own 
private  wills  to  the  will  of  one  man,  or  of  one  or  more 
assemblies  of  men,  to  whom  the  supreme  authority  is  en- 
trusted: and  this  will  of  that  one  man,  or  assemblage  of 
men,  is  in  difierent  states,  according  to  their  different  con- 
stitutions, understood  to  be  law. 
the  duty  to       Thus  far  as  to  the  right  of  the  supreme  power  to  make 
"**         '  laws ;  but  farther,  it  is  it's  duty  likewise.     For  since  the 
[  53  ]    respective  members  are  bound  to  conform  themselves  to  the 
will  of  the  state,  it  is  expedient  that  they  receive  directions 
from  the  state  declaratory  of  that  it's  will.     But,  as  it  is 
impossible,  in  so  great  a  multitude,  to  give  injunctions  to 
every  particular  man,  relative  to  each  particular  action,  it  is 
therefore  incumbent  on  the  state  to  establish  general  rules, 
for  the  perpetual  information  and  direction  of  all  persons  in 
all  points,  whether  of  positive  or  negative  duty.     And  this, 
in  order  that  every  man  may  know  what  to  look  upon  as  his 
own,  what  as  another's ;  what  absolute  and  what  relative 
duties  are  required  at  his  hands ;  what  is  to  be  esteemed 
honest,  dishonest,  or  indifferent;  what  degree  every  man 
retains  of  his  natural  liberty ;  what  he  has  given  up  as  the 
price  of  the  benefits  of  society ;  and  after  what  manner  each 
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person  is  to  moderate  the  use  and  exercise  of  those  rights 
which  the  state  assigns  him,  in  order  to  promote  and  secure 
the  public  tranquillity. 

From  what  has  been  advanced^  the  truth  of  the  former  Municipal 

law  is  a  rule 

branch  of  our  definition  is  (I  trust)  sufficiently  evident ;  that  command- 

lU^  WURv  aS 

*'  muntcipal  law  is  a  rule  of  civil  conduct  prescribed  by  the  ^^i^S? 
"  supreme  power  in  a  state.*^    I  proceed  now  to  the  latter  ^*»»^  *« 

*  •*  ,  wrong:. 

branch  of  it ;  that  it  is  a  rule  so  prescribed,  **  commanding 
**  what  is  right,  and  prohibiting  what  is  wrong. 

Now  in  order  to  do  this  completely,  it  is  first  of  all  neces- 
sary that  the  boundaries  of  right  and  wrong  be  established 
and  ascertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  course  that  it  is  likewise  the  business  of  the 
law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these 
rights  and  to  restrain  or  redress  these  wrongs.  It  remains 
therefore  only  to  consider  in  what  manner  the  law  is  said  to 
accertain  the  boundaries  of  right  and  wrong ;  and  the  me- 
thods which  it  takes  to  command  the  one  and  prohibit  the 
other. 

For  this  purpose  every  law  may  be  said  to  consist  ofJccfiratoJ** 
several  parts :  one,  declaratory  /  whereby  the  rights  to  be 
observed,  and  the  wrongs  to  be  eschewed,  are  clearly  defined   [  54  ] 
and  laid  down :  another,  directory ;  whereby  the  subject  is  Directory, 
instructed  and  enjoined  to  observe  those  rights,  and  to 
abstain  from  the  commission  of  those  wrongs  2  a  third,  re-  ««««>*»>• 
medial;  whereby  a  method  is  pointed  out  to  recover  a  man's 
private  rights,  or  redress  his  private  wrongs :  to  which  may 
be  added  a  fourth,  usually  termed  the  sanction,  or  vin^*  vindicatory. 
catory  branch  of  the  law ;  whereby  it  is  signified  what  evil 
or  penalty  shall  be  incurred  by  such  as  commit  any  public 
wrongs,  and  transgress  or  neglect  their  duty. 

With  regard  to  the  first  of  these,  the  declaratory  part  of  JJ^/^^^^y 
the  mimicipal  law,  this  depends  not  so  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of 
the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.  Those 
rights  then  which  God  and  nature  have  established,  and  are 
therefore  called  natural  rights,  such  as  are  life  and  liberty, 
need  not  the  aid  of  human  laws  to  be  more  effectually 
invested  in  every  man  than  they  are ;  neither  do  they  receive 


46  OP  THE   NATURE   OF   LAWS  IN   GENERAL.      [InTROD. 

any  additional  strength  when  declared  by  the  municipal  laws 
to  be  inviolable.  On  the  contrary,  no  human  legislature 
has  power  to  abridge  or  destroy  them,  unless  the  owner 
shall  himself  commit  some  act  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  duties  (such  as,  for  instance, 
the  worship  of  God,  the  maintenance  of  children,  and  the 
like)  receive  any  stronger  sanction  from  being  also  declared 
to  be  duties  by  the  law  of  the  land.  The  case  is  the  same 
as  to  crimes  and  misdemeanors,  that  are  forbidden  by  the 
superior  laws,  and  therefore  styled  mala  in  se,  such  as  mur- 
der, theft,  and  perjury;  which  contract  no  additional  turpi- 
tude from  being  declared  unlawful  by  the  inferior  legislature. 
For  that  legislature  in  all  these  cases  acts  only,  as  was 
before  observed,  in  subordination  to  the  great  lawgiver, 
transcribing  and  publishing  his  precepts.  So  that^  upon  the 
whole,  the  declaratory  part  of  the  municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  actions  that  are 
naturally  and  intrinsically  right  or  wrong, 
r  55  1  But,  with  regard  to  things  in  themselves  indifferent,  the 
case  is  entirely  altered.  These  become  either  right  or  wrong, 
just  or  unjust,  duties  or  misdemeanors,  according  as  the 
municipal  legislature  sees  proper,  for  promoting  the  welfare 
of  the  society,  and  more  effectually  carrying  on  the  purposes 
of  civil  life.  Thus  our  own  common  law  has  declared,  that 
the  goods  of  the  wife  do  instantly  upon  marriage  become  the 
property  and  right  of  the  husband ;  and  our  statute  law  has 
declared  all  monopolies  a  public  offence ;  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature;  but  are 
merely  created  by  the  law,  for  the  purposes  of  civil  society. 
And  sometimes,  where  the  thing  itself  has  its  rise  from  the 
law  of  nature,  the  particular  circumstances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  shall 
direct  Thus,  for  instance,  in  civil  duties;  obedience  to 
superiors  is  the  doctrine  of  revealed  as  well  as  natural  reli. 
gion  :  but  who  those  superiors  shall  be,  and  in  what  circum- 
stances or  to  what  degree  they  shall  be  obeyed,  it  is  the 
province  of  human  laws  to  determine.  And  so,  as  to  injuries 
or  crimes,  it  must  be  left  to  our  own  legislature  to  decide, 
in  what  cases  the  seizing  another's  cattle  shall  amount  to  a 
trespass  or  a  theft;   and  where  it   shall  be  a  justifiable 
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action  as  when  a  landlord  takes  them  by  way  of  distress 
for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law  :  ^^^; 
and  the  directory  stands  much  upon  the  same  footing ;  for 
this  virtually  includes  the  former^  the  declaration  being  usually 
collected  from  the  direction.  The  law  that  says^  ''  thou 
''  shalt  not  steal/*  implies  a  declaration  that  stealing  is  a 
crime.  And  we  have  seen'  that,  in  things  naturally  indiffer- 
ent, the  very  essence  of  right  and  wrong  depends  upon  the 
direction  of  the  laws  to  do  or  to  omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  consequence  The  reme- 
of  the  former  two,  that  laws  must  be  very  vague  and  imper- 
fect without  it.  For  in  vain  would  rights  be  declared,  in  [  56  ] 
vain  directed  to  be  observed,  if  there  were  no  method  of 
recovering  and  asserting  those  rights,  when  wrongfully  with- 
held or  invaded.  This  is  what  we  mean  properly,  when  we 
speak  of  the  protection  of  the  law.  When,  for  instance,  the 
declaratory  part  of  the  law  has  said,  '^  that  the  field  or  inhe- 
**  ritance,  which  belonged  to  Titius's  father,  is  vested  by  his 
"  death  in  Titius ;"  and  the  directory  part  has  "  forbidden 
"  any  one  to  enter  on  another's  property,  without  the  leave 
'^  of  the  owner :"  if  Gains  after  this  will  presume  to  take 
possession  of  the  land,  the  remedial  part  of  the  law  will  then 
interpose  its  office ;  will  make  Gaius  restore  the  possession 
to  Titius,  and  also  pay  him  damages  for  the  invasion. 

With  regard  to  the  sanction  of  laws,   or  the  evil  thatTh«v*ndic* 

tory  piurt* 

may  attend  the  breach  of  public  duties;  it  is  observed,  that 
human  legislatures  have  for  the  most  part  chosen  to  make  the 
sanction  of  their  laws  rather  vindicatory  than  remuneratory, 
or  to  consist  rather  in  punishments,  than  in  actual  particular 
rewards.  Because,  in  the  first  place,  the  quiet  enjoyment 
and  protection  of  all  our  civil  rights  and  liberties,  which  are 
the  sure  and  general  consequence  of  obedience  to  the  muni- 
cipal law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards.  Because  also,  were  the  exercise  of  every  virtue  to 
be  enforced  by  the  proposal  of  particular  rewards,  it  were 
impossible  for  any  state  to  furnish  stock  enough  for  so  profuse 
a  bounty.  And  farther,  because  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  actions  than  the  prospect 

'■  See  page  34. 
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of  good.y  For  which  reasons^  though  a  prudent  bestowing 
of  rewards  is  sometimes  of  exquisite  use^  yet  we  find  that 
those  civil  laws,  which  enforce  and  enjoin  our  duty,  do  sel- 
dom, if  ever,  propose  any  privilege  or  gift  to  such  as  obey 
the  law;  but  do  constantly  come  armed  with  a  penalty 
denounced  against  transgressors,  either  expressly  defining  the 
nature  and  quantity  of  the  punishment,  or  else  leaving  it  to 
the  discretion  of  the  judges,  and  those  who  are  entrusted 
with  the  care  of  putting  the  laws  in  execution. 
[  57  ]  Of  all  the  parts  of  a  law  the  most  effectual  is  the  viu' 
dicatory.  For  it  is  but  lost  labour  to  say,  **  do  this,  or  avoid 
'^  that,"  unless  we  also  declare,  '^  this  shall  be  the  conse- 
"  quence  of  your  non-compliance."  We  must  therefore 
observe,  that  the  main  strength  and  force  of  a  law  consists 
in  the  penalty  annexed  to  it.  Herein  is  to  be  found  the 
principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige; 
not  that  by  any  natural  violence  they  constrain  a  man,  as  to 
render  it  impossible  for  him  to  act  otherwise  than  as  they 
direct,  which  is  the  strict  sense  of  obligation :  but  because, 
by  declaring  and  exhibiting  a  penalty  against  offenders,  they 
bring  it  to  pass  that  no  man  can  easily  choose  to  transgress 
the  law;  since,  by  reason  of  the  impending  correction, 
compliance  is  in  a  high  degree  preferable  to  disobedience* 
And,  even  where  rewards  are  proposed  as  well  as  punishments 
threatened,  the  obligation  of  the  law  seems  chiefly  to  consist 
in  the  penalty :  for  rewards,  in  their  nature,  can  oiAy^perstuxde 
and  allure  ;  nothing  is  compulsory  but  punishment. 

It  is  true,  it  hath  been  holden,  and  very  justly,  by  the 
principal  of  our  ethical  writers,  that  human  laws  are  binding 
upon  mens'  consciences.  But  if  that  were  the  only  or  most 
forcible  obligation,  the  good  only  would  regard  the  laws, 
and  the  bad  would  set  them  at  defiance.  And,  true  as  this 
principle  is,  it  must  still  be  understood  with  some  restriction. , 
It  holds,  I  apprehend,  as  to  rights;  and  that,  when  the  law 
has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
oflfcnces  are  conscience  no  longer  to  withhold  or  to  invade  it.     So  also 

either  mala  o 

in  se,  or       jn  resfard  to  natural  duties,  and  such  offences  as  are  mala  in 

mala  proht-  o  ' 

*'^«-  se  :  here  we  are  bound  in  conscience,  because  we  are  bound 

y  Locke,  Hum.  Und.  b.  2.  c.  21. 
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by  superior  laws,  before  those  human  laws  were  in  being,  to 
perform  the  one  and  abstain  from  the  other.  But  in  relation 
to  those  laws  which  enjoin  only  positive  dutie8,Bnd  forbid  only 
such  things  as  are  not  mala  in  se  but  mala  prohibita  merely, 
without  any  intermixture  of  moral  guilt,  annexing  a  penalty  [  58  ] 
of  non-compliance,  here  I  apprehend  conscience  is  no  farther 
concerned,  than  by  directing  a  submission  to  the  penalty,  in 
case  of  our  breach  of  those  laws :  for  otherwise  the  multitude 
of  penal  laws  in  a  state  would  not  only  be  looked  upon  as  an 
impolitic,  but  would  also  be  a  very  wicked  thing ;  if  every 
such  law  were  a  snare  for  the  conscience  of  the  subject.  But 
in  these  cases  the  alternative  is  ofiered  to  every  man ;  "  either 
*'  abstain  from  this,  or  submit  to  such  a  penalty  :**  and  his 
conscience  will  be  clear,  whichever  side  ofthe  alternative  he 
thinks  proper  to  embrace.  Thus,  by  the  recent  statute  for 
preserving  the  game,'  a  penalty  is  denounced  against  every 
person  that  kills  a  partridge  between  the  first  of  February 
and  the  first  of  September  in  every  year.^  And  so  too,  by 
other  statutes,  pecuniary  penalties  were  inflicted  for  not 
perfbrming  statute-work  on  the  public  roads,  and  for  in- 
numerable other  positive  misdemeanors.  Now  these  prohi- 
bitory laws  do  not  make  the  transgression  a  moral  offence,  or 
rin :  the  only  obligation  in  conscience  is  to  submit  to  the 
penalty,  if  levied.  It  must  however  be  observed,  that  we 
are  here  speaking  of  laws  that  are  simply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifference,  and  where  the  penalty  inflicted  is  an  adequate 
compensation  for  the  civil  inconvenience  supposed  to  arise 
firom  the  offence.  But  where  disobedience  to  the  law  involves 
in  it  also  any  degree  of  public  mischief  or  private  injury, 
there  it  falls  within  our  former  distinction,  and  is  also  an 
offence  against  conscience.^ 

I  have  now  gone  through  the  definition  laid  down  of  a 
municipal  law ;  and  have  shewn  that  it  is  "  a  rule— of  civil 

•  I  &  2  Wm.  4,  c.  7,  §.  3.  nalties  having  been  repealed. 

*  By  the  54  Geo.  3,  c.  96,  54  ^  Lmt  pure  poenalit  obligat  iantum 
Gm.  3,  c.  108.  §.  1.,  5  &  6  Wm.  4.  ad  poenam,  non  item  ad  culpam :  Us 
c.  76.  §.  14,  some  of  the  other  in-  jfoenalU  mixta  et  ad  culpam  obligat,  et 
•tincet  or^;ina11y  mentioned  by  Black*  ad  poenam,  (Sanderson  de  eonseient, 
•tone  can  no  longer  be  given,  the  pe-  obligat.  prael.  viii,  §.17. 24.) 


50  OF  THS   NATURE  OP   tAWS   IN    GENEHAL.      [ImTRO0. 


'"  conduct — prescribed — by  the  supreme  power  in  a  state— 
[  59  1  "  commanding  whatsis  right,  and  prohibiting  what  is  wrong:'* 
in  the  explication  of  which  I  have  endeavoured  to  interweave 
a  few  useful  principles,  concerning  the  nature  of  civil  govern- 
ment, and  the  obligation  of  human  laws*  Before  I  conclude 
this  section,  it  may  not  be  amiss  to  add  a  few  observations 
concerning  the  interpretation  of  laws. 

Mode  of  When  any  doubt  arose  upon  the  construction  of  the  Re- 

interpret- •'  ^ 

ingtheRo-  nfi^n  kws,  the  usage  was  to  state  the  case  to  the  emperor  in 

man  law.  .  '  °  * 

writing,  and  take  his  opinion  upon  it.  This  was  certainly  a 
bad  method  of  interpretation.  To  interrogate  the  legisla^ 
ture  to  decide  particular  diputes,  is  not  only  endless,  but 
affords  great  room  for  partiality  and  oppression.  The 
answers  of  the  emperor  were  called  his  rescripts,  and  these 
had  in  succeeding  cases  the  force  of  perpetual  laws ;  though 
they  ought  to  be  carefully  distinguished,  by  every  rational 
civilian,  from  those  general  constitutions,  which  had  only  the 
nature  of  things  for  their  guide.  The  emperor  Macrinus^ 
as  his  historian  Capitolinus  informs  us,  had  once  resolved 
to  abolish  these  rescripts,  and  retain  only  the  general  edicts; 
be  could  not  bear  that  the  hasty  and  crude  answers  of  such 
princes  as  Commodus  and  Caracalla  should  be  reverenced 
as  laws.  But  Justinian  thought  otherwise,^  and  he  has  pre- 
served them  all.  In  like  manner  the  canon  laws,  or  decretal 
epistles  of  the  popes,  are  all  of  them  rescripts  in  the  strictesi 
^ense.  Contrary  to  all  true  forms  of  reasoning,  they  argue 
from  particulars  to  generals. 
Rules  for  in-  The  fairest  and  most  rational  method  to  interpret  the  will 
Engi^h  ^  of  the  legislator,  is  by  exploring  his  intentions  at  the  time 
^*  when  the  law  was  made,  by  signs  the  most  natural  and  pro- 

bable.    And  these  signs  are  either  the  words,  the  context^ 
the  subject-matter,  the  effects  and  consequence,  or  the  spirit 
and  reason  of  the  law.    Let  us  take  a  short  view  of  them  all. 
^?^*°?*      !•     Words  are  generally  to  be  understood  in  their  usual 

understood.         j  i  .        /» 

in  their       and  most  known  signification :  not  so  much  regarding  the 

nsiudsigrni'  •  n  i  i 

flcation.      propnety   of  grammar,  as  their  general  and  popular  use. 

[  60  ]   Thus   the  law  mentioned  by  Puflendorf,*^  which  forbad  a 

layman  to  lay  hands  on  a  priest,  was  adjudged  to  extend  to 

him,  who  had  hurt  a  priest  with  a  weapon.     Again ;  terms 

'  Inst.  1.  2.  6.  *  L.  of  N.  and  N.  6. 12.  3. 
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of  art,  or  technical  terms^  must  be  taken  according  to  the 
acceptation  of  the  learned  in  each  art,  trade,  and  science. 
So  in  the  act  of  settlement,  where  the  crown  of  England  is 
limited  ''to  the  princess  Sophia,  and  the  heirs  of  her  body, 
being  protestants,'*  it  becomes  necessary  to  call  in  the  as- 
sistance of  lawyers,  to  ascertain  the  precise  idea  of  the 
words  "  heirs  of  her  body*!*  which  in  legal  sense  comprise 
only  her  lineal  descendants. 

8.  If  words  happen  to  be  still  dubious,  we  may  establish  ^^^ecS- 
their  meaning  from  the  context  \  with  which  it  may  be  of  *«**• 
singular  use  to  compare  a  word,  or  a  sentence,  whenever  they 
are  ambiguous,  equivocal,  or  intricate.  Thus  the  proeme, 
or  preamble,  is  often  called  in  to  help  the  construction  of  an 
act  of  parliament  Of  the  same  nature  and  use  is  the  com- 
parison of  a  law  with  other  laws,  that  are  made  by  the  same 
l^slator,  that  have  some  affinity  with  the  subject,  or  that 
expressly  relate  to  the  same  point.  Thus,  when  the  law  of 
England  declares  murder  to  be  felony  without  benefit  of 
clergy,  we  must  resort  to  the  same  law  of  England  to  learn 
what  the  benefit  of  clergy  is :  and  when  the  common  law 
censures  simoniacal  contracts,  it  affi)rds  great  light  to  the  sub- 
ject to  eonsider  what  the  canon  law  has  adjudged  to  be  simony. 

3»     As  to  the  gMeot-matter^  words  are  always  to  be  un-  as  to  the 
derstood  as  having  a  regard  thereto ;  for  that  is  always  sup-  ter. 
posed  to  be  in  the  eye  of  the  legislator,  and  all  his  expres- 
sions directed  to  that  end.  Thus,  when  a  law  of  our  Edward 
III.  forbids  all  ecclesiastical  persons  to  purchase |)rot>Monff 
at  Romei  it  might  seem  to  prohibit  the  buying  of  grain  and 
other  victual ;   but  when  we  consider  that  the  statute  was 
made  to  repress  the  usurpations  of  the  papal  see,  and  that 
the  nominations  to  benefices  by  the  pope  were  called  prO"   r  gj  i 
VfiMmx,  we  shall  see  that  the  restraint  is  intended  to  be  laid 
upon  such  provisions  only. 

4w  As  to  the  effects  and  consequence,  the  rule  is,  that  ^to  the  ef- 
where  words  bear  either  none,  or  a  very  absurd  signification, 
if  Kterally  understood,  we  must  a  little  deviate  from  the  re- 
ceived sense  of  them.  Therefore  the  Bolognian  law,  men- 
tioned by  Pufifendorf,®  which  enacted  "  that  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost 

*  i.  5.  c.  12.  §.  a. 

B  9 


52  ^  OF^THK   NATURE  Oi;  LAWS  IN  QENSRAI^      [InI'IIOI). 

severity/*  was  held  after  a  long  debate  not  to  extend  to  the 
surgeoui  who  opened  the  vein  of  a  person  that  fell  down  in 
the  street  with  a  fit. 
As  to  the  5.  But,  lastly,  the  most  universal  and  effectual  way  of 
spirit.  discovering  the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is^by  considering  the  reason  and  spirU  of  it;  or 
the  cause  which  moved  the  legislator  to  enact  it.  For  when 
this  reason  ceases,  the  law  itself  ought  likewise  to  cease 
with  it*  An  instance  of  this  is  given  in  a  case  put  by  Cicero, 
or  whoever  was  the  author  of  the  treatise  inscribed  to  He- 
rennius/  There  was  a  law,  that  those  who  in  a  storm  for- 
sook the  ship  should  forfeit  all  property  therein;  and  that  the 
ship  and  lading  should  belong  entirely  to  those  who  staid  iu 
it.  In  a  dangerous  tempest  all  the  mariners  forsook  the  ship^ 
except  only  one  sick  passenger,  who  by  reason  of  his  disease 
was  unable  to  get  out  and  escape.  By  chance  the  ship  cam^ 
safe  to  port.  The  sick  man  kept  possession,  and  claimed 
the  benefit  of  the  law.  Now  here  all  the  learned  agree, 
that  the  sick  man  is  not  within  the  reason  of  the  law ;  for 
the  reason  of  making  it  was,  to  give  encouragement  to  such 
as  should  venture  their  lives  to  save  the  vessel :  but  this  is 
a  merit,  which  he  could  never  pretend  to,  who  neither  staid 
in  the  ship  upon  that  account,  nor  contributed  any  thing  to 
it*s  preservation. 
Hence  eqni-  From  this  method  of  interpreting  laws,  by  the  reason  of 
them,  arises  what  we  call  equity;  which  is  thus  defined  by 
Grotius,fif  "  the  correction  of  that,  wherein  the  law  (by  rea- 
*'  son  of  it's  universality)  is  deficient.'*  For  since  in  laws 
[  62  ]  all  cases  cannot  be  foreseen  or  expressed,  it  is  necessary, 
that  when  the  general  decrees  of  the  law  come  to  be  applied 
to  particular  cases,  there  should  be  somewhere  a  power 
vested  of  defining  those  circumstances,  which  (had  they 
been  foreseen)  the  legislator  himself  would  have  expressed. 
And  these  are  the  cases,  which,  according  to  Grotius,  *'  lex 
**  non  exacte  definite  sed  arbitrio  boni  viri  permitiiL** 

Equity  thus  depending,  essentially,  upon  the  particular 
circumstances  of  each  individual  case,  there  can,  in  the  general 
sense  of  the  word,  (although  this  must  not  be  understood  as 
applicable  to  equity,  as  adminstered  in  our  equity  courts ;  for 

'  /•  1.  c.  11.  *  deaequitate,  §•  3 
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here,  as  Blackstone  himself'  says,  the  system  is  ''a  laboured, 
**  connected  system,  governed  by  established  rules,  and  bound 
''  down  by  precedents  from  which  they  do  not  depart,  although 
^  the  reason  of  some  of  them  may  perhaps  be  liable  to  ob- 
jecdon,**)  be  no  established  rules  and  fixed  precepts  of 
equity  laid  down,  without  destro3ring  it's  very  essence,  and 
reducing  it  to  a  positive  law.  And,  on  the  other  hand,  the 
liberty  of  considering  all  cases  in  an  equitable  light  must 
not  be  indulged  too  fer ;  lest  thereby  we  destroy  all  law, 
and  leave  the  decision  of  every  question  entirely  in  the 
breast  of  the  judge.  And  law,  without  equity,  though  hard 
and  disagreeable,  is  much  more  desirable  for  the  public  good, 
than  equity  without  law ;  which  would  make  every  judge  a 
le^slator,  and  introduce  most  infinite  confusion;  as  there 
would  then  be  almost  as  many  different  rules  of  action  laid 
down  in  our  courts,  as  there  are  differences  of  capacity  and 
sentiment  in  the  human  mind. 

^  3  Gomnuc  27.  p.  432. 
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SECTION    THE    THIRD. 


OF  THE  LAWS  OF  ENGLAND, 


Municipal 

law 
consists  of 


Lex  non  scripta 
or  cofnmon  law. 


Lex  scripta 
or  statnte  law. 


\ 


1.  General  customs. 

2.  Particular  customs. 

3.  Certain  peculiar  laws. 


^ 


Civil  law. 
Q  Canon  law. 


[63] 

The  munici- 
pal law  is 
divided  into 
lexrton 
acripta,  or 
common 
law,  and  le» 
aeripta,  or 
statute  law. 

lot  non 
scripta  or 
common 
law. 


The  municipal  law  of  England,  or  the  rale  of  civil  con- 
duct prescribed  to  the  inhabitants  of  this  kingdom,  may 
with  sufficient  propriety  be  divided  into  two  kinds ;  the  kx 
non  scriptuy  the  unwritten  or  common  law;  and  the  lee 
scripta,  the  written  or  statute  law. 

The  lex  non  scripta,  or  unwritten  law,  includes  not  only 
general  customs,  or  the  common  law  properly  so  called ;  but 
also  the  particular  customs  of  certain  parts  of  the  kingdom ; 
and  likewise  those  particular  laws,  that  are  by  custom 
observed  only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  hges  non  scripttB,  I 
would  not  be  understood  as  if  all  those  laws  were  at  present 
merely  oral,  or  communicated  from  the  former  ages  to  the 
present  solely  by  word  of  mouth.  It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overspread 
the  whole  western  world,  all  laws  were  entirely  traditional ; 
for  this  plain  reason,  because  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  British 
as  well  as  the  Gallic  druids  committed  all  their  laws  as  well 
as  learning  to  memory ;  ^  and  it  is  said  of  the  primitive 
Saxons  here,  as  well  as  their  brethren  on  the  continent,  that 

*  Caes.  de  6.  G.  lib.  6.  c.  13. 
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leges  sola  memoria  et  usu  retinebant.^    But.  with  us  atj^^i^t.^^^ 

*^  '  is  contained. 

present,  the  monuments  and  evidences  of  our  legal  customs 
are  contained  in  the  records,  of  the  several  courts  of  justice, 
in  books  of  reports  and  judicial  decisions,  and  in  the  treatises  [  64  ] 
of  learned  sages  of  the  profession,  preserved  and  handed 
down  to  us  from  the  times  of  highest  antiquity.  However 
I  therefore  style  these  parts  of  our  law  leges  non  scripiae, 
because  their  original  institution  and  authority  are  not  set 
down  in  writing,  as  acts  of  parliament  are,  but  they  receive 
their  binding  power,  and  the  force  of  laws,  by  long  and 
immemorial  usage,  and  by  their  universal  reception  through- 
out the  kingdom.  In  like  manner  as  Aulus  Gellius  defines 
the  jus  non  scriptum  to  be  that,  which  is  **  tacito  et  illiterato 
''  luminum  consensu  et  moribus  expressumr 

Our  ancient  lawyers,  and  particularly  Fortescue,^^  insist  Antiquity  of 
with  abundance  of  warmth,  that  these  customs  are  as  old  as  iawf°°*™°" 
the  primitive  Britons;  and  continued  down,  through  the 
several  mutations  of  government  and  inhabitants,  to  the 
present  time,  unchanged  and  unadulterated.  This  may  be 
the  case  as  to  some:  but  in  general,  as  Mr.  Selden  in  his 
notes  observes,  this  assertion  must  be  understood  with  many 
grainft  of  allowance;  and  ought  only  to  signify,  as  the  truth 
seems  to  be,  that  there  never  was  any  formal  exchange  of 
one  system  of  laws  for  another :  though  doubtless  by  the 
intermixture  of  adventitious  nations,  the  Romans,  the  Picts, 
the  Saxons,  the  Danes,  and  the  Normans,  they  must  have 
insensibly  introduced  and  incorporated  many  of  their  own 
customs  with  those  that  were  before  established ;  thereby  in 
all  probability  improving  the  texture  and  wisdom  of  the 
whole,  by  the  accumulated  wisdom  of  divers  particular 
countries.  Our  laws,  saith  lord  Bacon,^  are  mixed  as  our 
language :  and,  as  our  language  is  so  much  the  richer,  the 
laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  historians  do  all 
positively  assure  us,  that  our  body  of  laws  is  of  this  com- 
pounded nature.    For  they  tell  us,  that  in  the  time  of  Alfred  Alfred's 
the  local  customs  of  the  several  provinces  of  the  kingdom  **°™«"*»<^*' 
were  grown  so  various,  that  he  found  it  expedient  to  compile 

^  Spelm.  Gl,  362.  "  c.  17.  <*  See  his  proposals  of  a  digest. 
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kis  dome-book,  or  Uber  judkiaKs,  for  the  general  uie  ct  di6 
[  65  ]  whole  kingdom/  This  book  is  said  to  haye  been  extant  so 
late  as  the  reign  of  king  Edward  the  fourth,  but  is  now 
unfortunately  lost.  It  contained,  we  may  probably  suppose, 
the  principal  maxims  of  the  common  law,  the  penalties  tor 
misdemeanors,  and  the  forms  of  judicial  proceedings.  Thus 
much  may  at  least  be  collected  from  that  injunction  to  oh- 
serve  it,  which  we  find  in  the  laws  of  king  Edward  the 
elder,  the  son  of  Alfred.'  *'  Omnibtu  qui  reipubUoB  prd'^ 
**  sunt  eiiam  atque  etiam  mando,  ut  omnibus  aquas  se  prar* 
*'  beani  judices,  perinde  ac  in  judieiali  Ubro  {Saxomcr^ 
"  bom-bec)  scriptum  habetur :  nee  quicquam  formideni 
**  quinjus  commune  {Saxonice,  polquhte)  audaeter  Ubereque 
"  dicant."" 

But  the  eruption  and  establishment  of  the  Danes  in 
England,  which  followed  soon  after,  introduced  new  cus* 
toms,  and  caused  this  code  of  Alfred  in  many  provinces  to 
fidl  into  disuse;  or  at  least  to  be  mixed  and  debased  with 
other  laws  of  a  coarser  alloy.    So  that  about  the  beginning 
-In  the  nth  of  the  eleventh  century,  there  were  three  principal  iqrsteraa 
J^JJ^    of  laws,  prevailing  in  different  districts.     1.  The  Mereen* 
^Id^     Lage^  or  Mercian  laws,  which  were  observed  in  many  of 
i^erom.   ^^  midland  counties,  and  those  bordering  on  the  princiiMdity 
of  Wales,  the  retreat  of  the  ancient  Britons ;  and  therefi>re 
very  probably  intermixed  with  the  British  or  Druidical 
t.  wetf.      customs.    2.  The  West-Saxon-Lage,  or  laws  of  the  west 
'"^       '  Saxons,  which  obtained  in  the  counties  to  the  south  and 
west  of  the  island,  from  Kent  to  Devonshire.     These  were 
probably  much  the  same  with  the  laws  of  Alfred  above-men- 
tioned, being  the  municipal  law  of  the  far  most  consideraUe 
part  of  his  dominions,  and  particularly  including  Berkshire, 
9.  Done,      the  scat  of  his  peculiar  residence.    3.  The  Ihme^Lage,  or 
^''^'         Danish  law,  the  very  name  of  which  speaks  its  original 
and  composition.     This  was  principally  nuuntained  in  the 
rest  of  the  midland  counties,  and  also  on  the  eastern  coast, 
the  part  most  exposed  to  the  visits  of  that  piratical  peo{rfe4 

*  Mr,  Hallam,  however,  calls  it  a  age$.  ch.  viii.  p.  1,    See  also  Turf»r*^ 

loose  report  of  late  writers  that  Alfred  Hist,  ofAngl,  Sax,  b.  y.  ch,6, 
compiled  any  general  code  for  the  '  c,\, 

^vernment  of  his  kingdom,    Midd, 
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As  Jbr  the  tery  northern  provinces,  they  were  at  that  time 
under  a  distinct  goTemment.  s 

Out  of  these  three  laws,  Roger  Hoveden^  and  Ranulphus    [  66  ] 
Cestrensis^  inform  us,  king  Edward  the  confessor  extracted  2^4^^ 
one  oniforra  law  or  digest  of  laws,  to  be  observed  through-*  exui^S^a 
out  the  whole  kingdom ;  though  Hoveden  and  the  author  ^^  ^ 
of  an  old  manuscript  chronicle^  assure  us  likewise,  that  this 
work  was  projected  and  begun  by  his  grandfather  king 
Edgar,    And  indeed  a  general  digest  of  the  same  nature 
has  been  constantly  found  expedient,  and  therefore  put  in 
jHractice  by  other  great  nations,  which  were  formed  fhnn  an 
assemblage  of  little  provinces,  governed  by  peculiar  customs. 
As  in  Portugal,  under  king  Edward,  about  the  beginning  of 
the  fifteenth  century:^  in  Spain,  under  Alonzo  X,  who 
about  the  year  1250  executed  the  plan  of  his  father  St. 
Ferdinand,  and  collected  all  the  provincial  customs  into  one 
uniform  law,  in  the  celebrated  code  entitled  las  parUdas :  ^ 
and  in  Sweden,  about  the  same  sera ;  when  a  universal  body 
of  common  law  was  compiled  out  of  the  particular  customs 
established  by  the  laghmen  of  every  province,  and  entitled 
the  latuCs  lagh,  being  analogous  to  the  common  law  of 
England.  >^ 

Both  these  undertakings,  of  king  Edgar  and  Edward  the 
confessor,  seem  to  have  been  no  more  than  a  new  edition, 
or  finesh  promulgation,  of  Alfred's  code  or  dome-book,  with 
such  additions  and  improvements  as  the  experience  of  a 
omtury  and  an  half  had  suggested.  For  Alfred  is  generally 
styled  by  the  same  historians  the  legum  AngUcanarum  con-' 
diiar,  as  Edward  the  confessor  is  the  restitntor.  These 
liowevser  are  the  laws  which  our  histories  so  often  mention 
undo*  die  name  of  the  laws  of  Edward  the  confessor ;  which 
our  ancestors  struggled  so  hardly  to  maintain,  under  the 
first  princes  of  the  Norman  line ;  and  which  subsequent 
princes  so  frequently  promised  to  keep  and  restore,  as  the 
most  pcqpular  act  they  could  do,  when  pressed  by  foreign 
anei^encies  or  domestic  discontents.    These  are  the  laws, 

•  Hal.  Hist  65.  i  Mod.  Un.  HUt.  xxu.  135. 

»»  inHn^lL  »  /6irf.xx.211. 

>  in  £<ii0.  Confmor.  >  ibid.  xxxUi.  21.  58. 
^  in  Seld,  ad  Eadmtr,  6. 
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[  67  ]  that  so  vigorously  withstood  the  repeated  attacks  of  the  civil 
law ;  wiiich  established  in  the  twelfth  century  a  new  Roman 
empire  over  most  of  the  states  of  the  continent:  states  that 
have  lost|  and  perhaps  upon  that  account,  their  political 
liberties ;  while  the  free  constitution  of  England,  perhaps 
upon  the  same  account,  has  been  rather  improved  than  de- 
based. These,  in  short,  are  the  laws  which  gave  rise  and 
original  to  that  collection  of  maxims  and  customs,  which  is  ^ 
now  known  by  the  name  of  the  common  law.  A  name 
either  given  to  it,  in  contradistinction  to  other  laws,  as  the 
statute  law,  the  civil  law,  the  law  merchant,  and  the  like ; 
or,  more  probably,  as  a  law  common  to  all  the  realm,  the 
jtis  commune  or  folk-right  mentioned  by  king  Edward  the 
elder,  after  the  abolition  of  the  several  provincial  customs 
and  particular  laws  before-mentioned. 

But  though  this  is  the  most  likely  foundation  of  this 
collection  of  maxims  and  customs,  yet  the  maxims  and  cus- 
toms, so  collected,  are  of  higher  antiquity  than  memory  or 
history  can  reach :   nothing  being  more  difficult  than  to 
ascertain  the  precise  beginning  and  first  spring  of  an  antient 
^ajSan^  And  long  established  custom.     Whence  it  is,  that  in  our  law, 
d^da^     the  goodness  of  a  custom  depends  upon  its  having  been  used 
time  out  of  mind,  so  far  as  the  nature  of  the  case  makes  it 
reasonable ;  or,  in  the  solemnity  of  our  legal  phrase,  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary. 
This  it  is  that  gives  it  its  weight  and  authority :  and  of  this 
nature  are  the   maxims  and  customs  which   compose  the 
common  law,  or  lex  non  scripta,  of  this  kingdom. 
S!n  uw'is       This  unwritten,  or  common,  law  is  properly  distinguish- 
2^2^^^'  able  into  three  kinds :  1.  General  customs ;  which  are  the 
ki^msTs,  universal  rule  of  the  whole  kingdom,  and  form  the  common 
c^^s?^    l&w,  in  its  stricter  and  more  usual  signification.     2.  Particu- 
SSn^^^.  lar  customs ;  which  for  the  most  part  affect  only  the  inhabi- 
lariaws.      ^^^^^  ^^  particular   districts.     3.  Certain  particular  laws; 
which  by  custom  are  adopted  and  used  by  some  particular 
courts,  of  pretty  general  and  extensive  jurisdiction. 
[  68  ]       I.  As  to  general  customs,  or  the  common  law,  properly 
Jj^Q«n«ai    so  called ;  this  is  that  law,  by  which  proceeedings  and  deter- 
minations in  the  king's  ordinary  courts  of  justice  are  guided 
and  directed.     This,  for  the  most  part,  settles  the  course  in 
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whicb  lands  descend  by  inheritance ;  the  manner  and  form 
of  acquiring  and  transferring  property  ;  the  solemnities  and 
obligation  of  contracts ;  the  rules  of  expounding  wills,  deeds, 
and  acts  of  parliament;  the  respective  remedies  of  civil  inju- 
ries ;  the  several  species  of  temporal  ofiencesi  with  the  man- 
ner and  degree  of  punishment ;  and  an  infinite  number  of 
minuter  particularsi  which  diffuse  themselves  as  extensively 
as  the  ordinary  distribution  of  common  justice  requires. 
Thus,  for  example,  that  there  shall  be  four  superior  courts 
of  record ;  the  chancery,  the  king's  bench,  the  common  pleas, 
and  the  exchequer ; — that  the  eldest  son  alone  is  heir  to  his 
ancestor ; — ^that  property  may  be  acquired  and  transferred  by 
writing; — that  a  deed  is  of  no  validity  unless  sealed  and 
delivered : — that  wills  shall  be  construed  more  favourably, 
and  deeds  more  strictly ; — that  money  lent  upon  bond  is  re- 
coverable by  action  of  debt ; — that  breaking  the  public  peace 
is  an  offence,  and  punishable  by  fine  and  imprisonment ; — 
all  these  are  doctrines  that  are  not  set  down  in  any  written 
statute  or  ordinance,  but  depend  merely  upon  immemorial 
usage,  that  is,  upon  common  law,  for  their  support. 

Some  have  divided  the  common  law  into  two  principal  oommoii 
grounds  or  foundations:  1.  Established  customs;  such  asvided^bat* 
that,  where  there  are  three  brothers,  the  eldest  brother  shall  into,  i.  esta. 
be  heir  to  the  second,  in  exclusion  of  the  youngest :  and  toms,  and  2. 
S.  Established  rules  and  ^laxims ;  as  ''  that  the  king  can  rules. 
''  do  no  wrong,  that  no  man  shall  be  bound  to  accuse  him- 
"  self,"  and  the  like.     But  I  take  these  to  be  one  and  the 
same  thing.    For  the  authority  of  these  maxims  rests  entirely 
upon  general  reception  and  usage:   and  the  only  method 
of  proving,  that  this  or  that  maxim  is  a  rule  of  the  common 
law,  is  by  shewing  that  it  hath  been  always  the  custom  to 
observe  it. 

Buthereaverynatural,  and  very  material,  question  arises:    [  69  ] 
how  are  these  customs  or  maxims  to  be  known,  and  by  whom  ^|  ^^^ 
18  tfieir  validity  to  be  determined  ?     The  answer  is,  by  the  oii**b?Se 
judges  in  the  several  courts  of  justice.     They  are  the  deposi-  J^^k^ 
taries  of  the  laws ;  the  living  oracles,  who  must  decide  in  all 
cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide 
according  to  the  law  of  the  land.    Their  knowledge  of  that 
law  is  derived  firom  experience  and  study ;  from  the  *'  viginti 
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'*  annorum  lucubrationes,**  which  Fortescue®  mentions ;  and 
from  being  long  personally  accustomed  to  the  judicial  deci- 
sions of  their  predecessors.    And  indeed  these  judicial  deci- 
sions are  the  principal  and  most  authoritative  evideneei  that 
can  be  given,  of  the  existence  of  such  a  custom  as  shall  form 
mn^ire^*  a  part  of  the  common  law!    The  judgment  itself,  and  all  the 
gwen^dta  proceedings  previous  thereto,  are  carefully  registered  and 
'  preserved,  under  the  name  of  records,  in  public  repositories 
set  apart  for  that  particular  purpose ;  and  to  them  frequent 
recourse  is  had,  when  any  critical  question  arises,  in  the 
determination  of  which  former  precedents  may  give  light  or 
assistance.    And  therefore,  even  so  early  as  the  Conquest,  we 
find  the  "  prceteritorum  memoria  eventarum*^  reckoned  up  as 
one  of  the  chief  qualifications  of  those,  who  were  held  to  be 
"  legibtis  patrtce  optime  institutu^    For  it  is  an'  established 
imdjurefoi.  J.^]g  ^^  abide  by  former  precedents,  where  the  same  points 
'"*****^*'*  come  again  in  litigation ;  as  well  to  keep  the  scale  of  justice 
even  and  steady,  and  not  liable  to  waver  with  every  new 
judge's  opinion ;  as  also  because  the  law  in  that  case  being 
solemnly  declared  and  determined,  what  before  was  uncertain, 
and  perhaps  indifferent,  is  now  become  a  permanent  rule, 
which  it  is  not  in  the  breastof  any  subsequent  judge  to  alter 
or  vary  from,  according  to  his  private  sentiments :  he  being 
sworn  to  determine,  not  according 'to  his  own  private  judg- 
ment, but  according  to  the  known  laws  and  customs  of  the 
land ;  not  delegated  to  pronounce  a  new  law,  but  to  m«n- 
tain  and  expound  the  old  one.    Yet  this  rule  admits  of  ex- 
ception, where  the  former  determination  is  most  evidently 
[  70  ]  contrary  to  reason ;  much  more  if  it  be  clearly  contrary  to 
the  divine  law.     But  even  in  such  cases  the  subsequ^mt 
judges  do  not  pretend  to  make  a  new  law,  but  to  vindicate 
the  old  one  from  misrepresentation.     For  if  it  be  found  tiiat 
the  former  decision  is  manifestly  absurd  or  unjust,  it  is  de- 
dared,  not  that  such  a  sentence  was  bad  law,  but  that  it  was 
fU>t  law  ;  that  is,  that  it  is  not  the  established  custom  of  the 
realm,  as  has  been  erroneously  determined.    And  hence  it  is 
that  our  lawyers  are  with  justice  so  copious  in  their  enco- 
niums  on  the  reason  of  the  common  law  ;  that  they  tell  us, 
that  the  law  is  the  perfection  of  reason,  that  it  always  intends 

""  cap,  a.  ^  Seld.  review  of  Tttfa.  c.  8. 
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to  conform  thereto^  and  that  what  is  not  reason  is  not  law* 
Not  tluLt  the  particular  reason  of  every  rule  in  the  law 
can  at  this  distance  of  time  be  always  precisely  assigned ;  but 
it  is  sufficient  that  there  be  nothing  in  the  rule  flatly  contra- 
dictory to  reason,  and  then  the  law  will  presume  it  to  be  well 
founded*^  And  it  hath  been  anlmcient  observation  in  the 
laws  of  Elngland,  that  whenever  a  standing  rule  of  law,  of 
which  the  reason  perhaps  could  not  be  remembered  or  dis- 
cerned, hath  been  wantonly  broken  in  upon  by  statutes  or 
new  resolutions,  the  wisdom  of  the  rule  hath  in  the  end 
appeared  from  the  inconveniences, that  .have  followed  the 
innovation. 

The  doctrine  of  the  law  then  is  this :  that  precedents  and  SJSS**"'  ^ 
rules  must  be  followed,  unless  flatly  absurd  or  unjust :  for 
though  their  reason  be  not  obvious  at  first  view,  yet  we  owe 
such  a  deference  to  former  times,  as  not  to  suppose  that  they 
acted  wholly  without  consideration.  To  illustrate  this  doctrine 
by  examples.  It  had  been  determined,  time  out  of  mind, 
although  the  law  in  this  respect  has  lately  been  altered,''  that 
a  brother  of  the  half  blood  should  never  succeed  as  heir  to  the 
estate  of  his  half  brother,  but  it  should  rather  escheat  to  the 
king,  or  other  superior  lord.  Now  this  was  a  positive  law^ 
fixed  and  established  by  custom,  which  custom  is  evidenced 
by  judicial  decisions ;  and  therefore  could  never  be  departed 
firom  by  any  modern  judge  without  a  breach  of  his  oath  and 
the  law*  For  herein  there  was  nothing  repugnant  to  natural  [  71  ] 
justice ;  though  the  artificial  reason  of  it,  drawn  from  the 
feodal  law,  might  not  be  quite  obvious  to  every  body.  And 
theiceforey  though  a  modern  judge,  on  account  of  a  supposed 
hardship  upon  the  half  brother,  might  wisli  it  had  been  other- 
wise setUed,  yet  it  was  not  in  his  power  to  alter  it ;  the  best 
proof  of  which  is,  that  to  dp  this  it  was  found  necessary  to  call 
in  the  aid  of  the  statute  law.  But  if  any  court  had  deter- 
mined, befiore  the  recent  alteration  of  this  rule,  that  an  elder 
brother  of  the  half  blood  might  enter  upon  and  seize  any 

^  Herein  agreeing  with  the  civil  "  inquiri  non  opartit :  alioquin  muUa 

law,  Ff,  1.  3.  20,21.  "  Non  omnium,  *'  ex  hU,  quat  ceria  sunt,  tubvertun* 

**  quas  a  muforibut  tuntrit  consHtuta  "  tvr,** 

**  tuni,  ruiie  rtddi  poUit,    Et  id§o  ra«  .         '  3  &  4  Wm.  4.  c.  106.  s.  9. 
"  tum§t  eorum,  quae   conitituuntur. 
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lands  that  were  purchased  by  his  younger  brother,  no  sub- 
sequent judges  would  have  scrupled  to  declare  that  such  prior 
determination  was  unjust,  was  unreasonable,  and  therefore 
was  not  law.  So  that  the  lata,  and  the  opinion  of  the  judge f 
are  not  always  convertible  terms,  or  one  and  the  same  thing; 
since  it  sometimes  may  happen,  that  the  judge  may  mistake 
the  law.  It  must  however  be  admitted,  that  judges  have 
sometimes  felt  themselves  authorized,  although  chiefly  of  late 
years,  to  decide  contrary  to  the  weight  of  precedent.  Thus 
it  was  a  settled  doctrine  of  the  courts  from  the  time  of 
Bracton  down  to  the  end  of  the  last  century,  that  a  person 
in  bare  possession  of  land,  might  convey  the  fee  simple  by 
making  a  feofiment,  a  principle  of  great  practical  importance. 
But  this  rule  was  disregarded  by  Lord  Mansfield axidtreaied 
as  inconvenient,  and  his  opinion  has  been  supported  by  subse* 
bat  as  a  ge.  qucnt  judgcs.'  Upou  the  whole,  however,  we  may  take  it  as 
the  decisi.    a  general  rule.  '*  that  the  decisions  of  courts  of  justice  are 

onsofcoarts  ..    ,  .  .  /i     i        .  i  m  •       i 

of  Justice     '*  the  evidence  of  what  is  commou  law :   m  the  same  manner 

are  evidence 

of  the  com-  as,  in  the  civil  law,  what  the  emperor  had  once  determined^ 

monlaw,  *  '  x 

was  to  serve  for  a  guide  for  the  future.* 

The  decisions  therefore  of  courts  are  held  in  the  highest 
regard,  and  are  not  only  preserved  as  authentic  records  in 
the  treasuries  of  the  several  courts,  but  are  handed  out  to 
and  they  are  public  view  in  the  uumerous  volumes  of  reports  which  fur- 
d^inre-  uish  the  lavirycr's  library.    These  reports  are  histories  of  the 
'         several  cases,  with  a  short  summary  of  the  proceedings 
which  are  preserved  at  large  in  the  record,  the  arguments  on 
both  sides,  and  the  reasons  the  court  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  the  deter- 
mination.    And  these  serve  as  indexes  to,  and  also  to  ex* 

'  See  as  to  this,  Butler's  n.    Co.  211,  and  what  is  said  by  Lord  Eldon, 

Litt.  330  b.  Tayhr  v.  Horde,  1  Burr.  6  Dow,  112,  and  by  Lord  Tenterden, 

60  ;    Doe  dem,  Maddock  v.  Lynes,  3  3  Bar.  &  Ad.  17. 

B.  &  C.  388.    As  another  instance  in  '  "  Si  imperialit  majetUu  eataam 

which  the  whole  stream  of  precedents  "  cognitionaliter  eiaminaverit,  et  par* 

has  been  over-ruled.    See  the  case  of  **  tibus  eominvs  constituHs  sententiam 

Perrin  v.  Blake,  4  Burr.  2679,  dis-  "  dixerit,  omnes  omnino  judieet,  qui 

cussed  with  the  greatest  learning  and  "  sub  nottro  imperio  tunt,  sciant  hanc 

ability  by  Mr.  Feame,  in  his  work  on  "  esse  legem,  non  solum  illi  causae  pro 

Contingent  Remainders,  p.  156,  et  seq,  "  qua  producta  est,  sed  €t  in  omnihtu 

See  also,  as  to  this,  the  case  of  Ffytche  '  **  similibus,"    C,  1.  14.  12. 
V.  Bishop  of  London,  2  Bro.  P.  C. 
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plain^  the  records ;  which  always^  in  matters  of  consequence  J^^^  ^^^ 
and  nicety,  the  judges  direct  to  be  searched*     The  reports  ^^^J^SV/ 
are  extant  in  a  r^ular  series  from  the  reign  of  king  Edward  S^'foV-"** 
the  second  inclusive ;  and  from  his  time  to  that  of  Henry  gj^^  JJ^ 
the  eighth  were  taken  by  the  prothonotaries,  or  chief  scribes  SSlSTyMr 
of  the  courty  at  the  expense  of  the  crown,  and  published  an-  *^**- 
nuatty^  whence  they  are  known  under  the  denomination  of  L  •  ^  J 
the  year  books.   And  it  is  much  to  be  wished  that  this  bene- 
ficial custom  had,  under  proper  regulations,  been  continued 
to  this  day :  for,  though  king  James  the  first  at  the  instance 
of  lord  Bacon  appointed  two  reporters^  with  a  handsome 
stipend  for  this  purpose,  yet  that  wise  institution  was  soon 
neglected;  and,  from  the  reign  of  Henry  the  eighth  to  the 
present  time,  this  task  has  been  executed  by  many  private 
and  contemporary  hands ;  who  sometimes  through  haste 
and   inaccuracy,  sometimes  through  mistake  and  want  of 
skill,  have  published  very  crude  and  imperfect  (perhaps 
contradictory)  accounts  of  one  and  the  same  determination. 
And  these  remarks  have  certainly  lost  none  of  their  force 
since  the  time  of  Blackstone,  the  number  of  our  reports 
having  increased  to  an  almost  innumerable  extent    Some  of 
the  most  valuable  of  the  ancient  reports  are  those  published 
by  lord  chief  justice  Coke ;  a  man  of  infinite  learning  in  his 
profession,  though  not  a  little  infected  with  the  pedantry 
and  quaintness  of  the  times  he  lived  in,  which  appear 
strongly  in  all  his  works.     However  his  writings  are  so 
highly  esteemed,  that  they  are  generally  cited  without  the 
author's  name.^ 

Besides  these  reporters,  there  are  also  other  authors,  to  Ancient 
whom  great  veneration  and  respect  is  paid  by  the  students  of  tiion  whoM 
the  common  law.     Such  are  Glanvil  and  Bracton,  Britton  Mthoritj. 
and  Fleta,  Hengham  and  Littleton,  Statham,  Brooke,  Fitz- 


^  Pat.  15.  Jac,  I.  p.  18. 17  Rym. 
26. 

"  His  reports,  for  instance,  are 
styled,  Mvr*  ^•Xf",  ihs  npartt ;  and  in 
quoting  them  we  usually  say,  1  or  3 
Rep.  not  1  or  3  Coke's  Rep.  as  in 
citing  other  authors.  The  reports  of 
judge  Croke  are  also  cited  in  a  pecu- 
liar manner,  by  the  name  of  those 


princes,  in  whose  reigns  the  cases  re- 
ported in  his  three  volumes  were  de- 
termined ;  vis.  queen  Elizabeth,  king 
James,  and  king  Charles  the  first ;  as 
weU  as  by  the  number  of  each  volume. 
For  sometimes  we  call  them  1, 2,  and 
3  Cro.  but  more  commonly  Cro.  £liz. 
Cro.  Jac.  and  Cro.  Car. 
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Herbert^  and  Staundforde«  with  some  others  of  ancient  date ; 
whose  treatises  are  cited  as  authority,  and  are  evidence  that 
cases  have  formerly  happened,  in  which  such  and  such 
points  were  determined,  which  are  now  become  settled  and 
first  principles.  One  of  the  last  of  these  methodical  writers 
in  point  of  time,  whose  works  are  of  any  intrinsic  authority 
in  the  courts  of  justice,  and  do  not  entirely  depend  on  the 
L  '  ^  J  strength  of  their  quotations  from  older  authors,  is  the  same 
tates."  '  learned  judge  we  have  just  mentioned,  sir  Edward  Coke ; 
who  hath  written  four  volumes  of  institutes,  as  he  is  pleased 
to  call  them,  though  they  have  little  of  the  institutional 
method  to  warrant  such  a  title.  The  first  volume  is  a  very 
extensive  comment  upon  a  little  excellent  treatise  of  tenures, 
compiled  by  judge  Littleton  in  the  reign  of  Edward  the 
fourth.  This  comment  is  a  rich  mine  of  valuable  common 
law  learning,  collected  and  heaped  together  from  the  ancient 
reports  and  year  books,  but  greatly  defective  in  method.^ 
The  second  volume  is  a  comment  upon  many  old  acts  of 
parliament,  without  any  systematical  order;  the  third  a 
more  methodical  treatise  of  the  pleas  of  the  crown ;  and  the 
fourth  an  account  of  the  several  species  of  courts.^ 

And  thus  much  for  the  first  ground  and  chief  corner 
stone  of  the  laws  of  England,  which  is  general  immemorial 
custom,  or  common  law,  firom  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice :  which  decisicHis  are  pre- 
served among  our  public  records,  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritative  writings  of 
the  venerable  sages  of  the  law. 
The  Roman      jjjg  Roman  law,  as  practised  in  the  times  of  its  liberty, 
S^tow.  P^^^  ^'^^  ^  great  regard  to  custom  ;  but  not  so  much  as  our 
*°^  law :  it  only  then  adopting  it,  when  the  written  law  was  de- 

ficient. Though  the  reasons  alleged  in  the  digest^  will 
fully  justify  our  practice,  in  making  it  of  equal  authority 
with,  when  it  is  not  contradicted  by,  the  written  law.   '*  For 

^  It  is  asually  cited  either  by  the  the  generality  of  reports  and  other 

name  of  Co.  Litt.  or  as  1  Inst,  tracts  being  quoted  in  the  name  of  the 

*■  These  are  cited  as  2,  3,  or  4  Inst,  compiler,  as  2  Ventris,  4  Leonard,  1 

without  any  author's  name.  An  hono-  Siderfin,  and  the  like, 

rary  distinction,  which,  we  observe,  is  ^  F/.  1  •  3.  32. 
paid  to  the  works  of  no  other  writer ; 
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'*  since^  says  Julianus,  the  written  law  binds  us  for  no  other 
reason  but  because  it  is  approved  by  the  judgment  of  the 
people,  therefore  those  laws  which  the  people  have  ap- 
proved without  writing  ought  also  to  bind  every  body. 
For  where  is  the  difierence,  whether  the  people  declare 
their  assent  to  a  law  by  suffrage,  or  by  a  uniform  course    [  74  1 


« 
€* 

« 

**  of  acting  accordingly !  '*  Thus  did  they  reason  while 
Rome  had  some  remains  of  her  freedom :  but,  when  the  im- 
perial tyranny  came  to  be  fully  established,  the  civil  laws 
speak  a  very  different  language.  "  Quod  princifi  placuit 
^*  legh  habet  vigorenif  cum  popultis  ei  et  in  eum  omne  suum 
*f  imperium  et  potestatem  conferaty*  says  Ulpian.^  **  Im^ 
** perator  soha  et  conditor  et  interpres  legis  existimatuTf* 
sajrs  the  code:^  and  again,  ^'  sacrilegU  imtar  est  rescripto 
**  prineipis  obviari.*'^  And  indeed  it  is  one  of  the  charac- 
teristic marks  of  English  liberty,  that  our  common  law  de- 
pends upon  custom ;  which  carries  this  internal  evidence  of 
freedom  along  with  it,  that  it  probably  was  introduced 
by  the  voluntary  consent  of  the  people. 

II*  The  second  branch  of  the  unwritten  laws  of  England  ir.  Pamca. 
are  particular  customs,  or  laws  which  affect  only  the  inha-  ^  c«»*o°»- 
bitants  of  particular  districts. 

These  particular  customs,  or  some  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  customs  before- 
mentioned,  out  of  which  the  common  law,  as  it  now  stands, 
was  collected  at  first  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confessor:  each  district  mutually 
sacrificing  some  of  its  own  special  usages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
universal  system  of  laws.  But,  for  reasons  that  have  been 
now  long  forgotten,  particular  counties,  cities,  towns,  ma- 
nors, and  lordships,  were  very  early  indulged  with  the  privi- 
lege of  abiding  by  their  own  customs,  in  contradistinction  to 
the  rest  of  the  nation  at  large  :  which  privilege  is  confirmed 
to  them  by  several  acts  of  parliament.^ 

Such  is  the  custom  of  £(avelkind  in  Kent  and  some  other  a&  gay<a. 

kind  in 

parts  of  the  kingdom  (though  perhaps  it  was  also  general  till  Kent. 

*  Fy.  1.  4.  1.  »  Mag,  Chart,  9  Hen.  III.  c.  9.— 

»  C.  1.  14.  12.  1  Edw.  III.  St.  2.  c.  9.— 14  Edw.  Ill, 

k  C.  1.  23.  6.  St.  2.  c.  l.--and  2  Hen.  IV.  c.  1, 

^  F 
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Borougta- 
Englista. 


Other  in. 
stances  of 
particular 
customs. 


Desire  to 
abolish  par- 
ticular CUB- 
toms. 


Lex  merea' 
toria. 


the  Norman  conquest)  which  ordains^  among  other  things, 
that  not  the  eldest  son  only  of  the  father  shall  succeed  to 
his  inheritance,  but  all  the  sons  alike :  and  that,  though  the 
ancestor  be  attainted  and  hanged,  yet  the  heir  shall  succeed 
to  his  estate,  without  any  escheat  to  the  lord. — Such  is  the 
custom  that  prevails  in  divers  ancient  boroughs,  and  there- 
fore called  borough-english,  that  the  youngest  son  shall  in- 
herit the  estate,  in  preference  to  all  his  elder  brothers* — 
Such  is  the  custom  in  other  boroughs  that  a  widow  shall  be 
entitled,  for  her  dower,  to  all  her  husband's  lands;  whereas  at 
the  common  law  she  shall  be  endowed  of  one-third  part  only. 
— Such  also  are  the  special  and  particular  customs  of  ma- 
nors, of  which  every  one  has  more  or  less,  and  which  bind 
all  the  copyhold  and  customary  tenants  that  hold  of  the 
said  manors. — Such  likewise  is  the  custom  of  holding  divers 
inferior  courts,  with  power  of  trying  causes,  in  cities  and 
trading  towns  ;  the  right  of  holding  which,  when  no  royal 
grant  can  be  shewn,  depends  entirely  upon  immemorial  and 
established  usage. — Such,  lastly,  are  many  particular  cus- 
toms within  the  city  of  London,  with  regard  to  trade,  ap- 
prentices, widows,  orphans,  and  a  variety  of  other  matters. 
All  these  are  contrary  to  the  general  law  of  the  land,  and 
are  good  only  by  special  usage:  though  the  cuatoms  of  Lon- 
don are  also  confirmed  by  act  of  parliament.*^     It  is  here  to 
be  observed,  however,  that  a  strong  desire  to  abolish  these  par- 
ticular customs  has  recently  been  expressed,  more  especially 
such  of  them  as  relate  to  the  law  of  property,  and  thus  to  render 
this  important  branch  of  our  law  more  certain  and  uniform. 
Thus  it  is,  that  the  real  property  commissioners'^  have  re- 
commended the  abolition  of  the  customs  of  gavelkind  and 
borough-english,  and  a  bill  has  been  repeatedly  brought  in 
for  the  purpose,  and  by  the  late  municipal  corporation  act,^ 
all  exclusive  rights  of  trading  claimed  by  the  custom  or 
bye-law  of  a  borough  are  abolished. 

To  this  head  may  most  properly  be  referred  a  particular 
system  of  customs  used  only  among  one  set  of  the  king's 
subjects,  called  the  custom  of  merchants  or  lex  mercatoria: 
which,  however  difierent  from  the  general  rules  of  the  com- 

"  8  Rep.  126.    Cro.  Car.  347.  °  5  &  6  W.  4.  c.  76.  s.  14. 

*  3rd  Real  Property  Report. 
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mon  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it;^  be- 
ing allowed,  for  the  benefit  of  trade,  to  be  of  the  utmost 
validity  in  all  commercial  transactions :  for  it  is  a  maxim  of 
law,  that  ''  cuitibet  in  sua  arte  credendum  estJ'*  And  here  practice  of 
perhaps  we  may  also  place  that  portion  of  our  law  which  t^m' 
arises  from  the  usages  of  the  profession ;  the  most  settled 
and  important  of  which  consists  in  what  is  called  the  prac*' 
tice  of  conveyancers^  which  has  been  frequently  recognized 
by  the  judges,  and  will  be  referred  to  and  held  binding  in 
matters  within  its  province.^ 

The  rules  relating  to  particular  customs  regard  either  the 
proof  of  their  existence ;  their  legality  when  proved ;  or 
their  usual  method  of  oMowance.  And  first  we  will  consider 
the  rules  oS  proof . 

As  to  gavelkind,  and  borough-english,  the   law  takes    [  76  ] 
particular  notice  of  them,'  and  there  is  no  occasion  to  prove  Proof  of  ex. 
that  such  customs  actually  exist,  but  only  that  the  lands  in  customs. 
question  are  subject  thereto.  All  other  private  customs  must 
be  particularly  pleaded,*  and  as  well  the  existence  of  such 
customs  must  be  shewn,  as  that  the  thing  in  dispute  is  with- 
in the  custom  alleged.   The  trial  in  both  cases  (both  to  shew 
the  existence  of  the  custom,  as,  ^*  that  in  the  manor  of  Dale 
*'  lands  shall  descend  only  to  the  heirs  male,  and  never  to  the 
'*  heirs  female;*'  and  also  to  shew  "  that  the  lands  in  ques- 
**  tion  are  within  that  manor")  is  by  a  jury  of  twelve  men, 
and  not  by  the  judges ;  except  the  same  particular  custom 
has  been  before  tried,  determined,  and  recorded  in  the  same 
court.^ 

The  customs  of  London  differ  firom  all  others  in  point  of  L^^how 
trial :  for,  if  the  existence  of  the  custom  be  brought  in  ques- 1^^^* 
tion,  it  shall  not  be  tried  by  a  jury,  but  by  certificate  firom 
the  lord  mayor  and  aldermen  by  the  mouth  of  their  recor- 
der,^ unless  it  be  such  a  custom  as  the  corporation  is  itself 
interested  in,  as  a  right  of  taking  toll,  &c.,  for  then  the  law 

»  WiAch.  d4.  '  Co.  Liu.  175. 

^  Per  Lord  Hardwicke,  1  T.  R.  '  Litt.  §.265.    CUm9nt$\,Seuda» 

768.    And  see  what  Lord  EldoQ  says,  mortt  1  Salk.  243. 
6  Ves.  184-6,  and  in  I  Sugd.  Vend.  »  Dr.  &  St.  1. 10. 

505,  ed.  9.  "*  Cro.Car.  516. 
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permits  them  not  to  certify  on  their  own  behalf;^  and  if  a 
custom  has  once  been  certified  by  the  recorder,  the  judges 
will  take  notice  thereof  in  future,  and  they  will  not  suffer 
it  to  be  certified  over  again.^ 
As  to  the  le.      When  the  custom  is  actually  proved  to  exist,  the  next  in- 

galitv  ofa...  , 

custom.  quiry  is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  cus- 
tom, it  ought  to  be  no  longer  used.  "  Malus  usus  aholen^ 
d/us  esf*  is  an  established  maxim  of  the  law.^  To  make  a 
particular  custom  good,  the  following  are  necessary  re- 
quisites. 

Rules  as  to.  1*  That  it  have  been  used  so  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  one  can 
shew  the  beginning  of  it,  it  is  no  good  custom.  For  which 
[  77  ]  reason  no  custom  can  prevail  against  an  express  act  of  par- 
liament ;  since  the  statute  itself  is  a  proof  of  a  time  when 
such  a  custom  did  not  exist.y  But  certain  exceptions  to  this 
rule  have  recently  been  made  by  statute.  Thus  it  was  for- 
merly necessary,  in  claiming  a  right  of  way  or  of  commoni 
or  an  exemption  from  tithes,  to  shew  that  such  rights  bad 
been  enjoyed,  or  such  exemption  had  existed  before  the  time 
of  legal  memory,  which  was  the  first  year  of  the  reign  of 
Richard  the  First,  but  by  the  statutes^  to  which  T  allude, 
it  is  now  sufiicient  to  shew  an  uninterrupted  enjoyment  for 
a  certain  number  of  years  to  establish  the  claims  of  this 
nature. 

2.  It  must  have  been  con^mt/^c^.  Any  interruption  would 
cause  a  temporary  ceasing :  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon 
the  custom  will  be  void.  But  this  must  be  understood  with 
regard  to  an  interruption  of  the  right ;  for  an  interruption  of 
the  possession  only,  for  ten  or  twenty  years,  will  not  destroy 
the  custom.^  As  if  the  inhabitants  of  a  parish  have  a 
customary  right  of  watering  their  cattle  at  a  certain  pool, 
the  custom  is  not  destroyed,  though  they  do  not  use  it  for 
ten  years ;  it  only  becomes  more  difficult  to  prove  :  but  if 

*  Hob.  85.  aud  the  alteration  effected  by  tbem  in 
^  Blaqueire  v.  Hawhins,  Doug.  363.  the  law  on  these  subjects,  see  the  Prtn- 

*  Litt.  §.  212.  4  Inst.  274.  ciples  of  the  Law  of  Real  Property, 
y  Co.  Litt.  113.  book  1.  chap.  2. 

*  2  &  3  W.  4.  c. 71.  and  2  &  3  W,  »  Co.  J.itt.  1 14. 
4.  c.  100.     For  an  account  of  which. 
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the  riffhi  be  any  how  discontinued  for  a  day,  the  custom  is 
quite  at  an  end. 

3.  It  must  have  been  peaceable^  and  acquiesced  in ;  not 
subject  to  contention  and  dispute.^  For  as  customs  owe 
their  original  to  cqmmon  consent,  their  being  immemorially 
disputed,  either  at  law  or  otherwise,  is  a  proof  that  such 
consent  was  wanting. 

4.  Customs  must  be  reasonable  ;^  or  rather,  taken  nega- 
tively, they  must  not  be  unreasonable.  Which  is  not  al- 
ways, as  Sir  Edward  Coke  says,^  to  be  understood  of  every 
unlearned  man's  reason,  but  of  artificial  and  legal  rea- 
son, warranted  by  authority  of  law.  Upon  which  account 
a  custom  may  be  good,  though  the  particular  reason  of  it 
cannot  be  assigned ;  for  it  sufficeth,  if  no  good  legal  reason 
can  be  assigned  against  it.  Thus  a  custom  in  a  parish,  that 
no  man  shall  put  his  beasts  into  the  common  till  the  third  of 
October,  would  be  good ;  and  yet  it  would  be  hard  to  shew 
the  reason  why  that  day  in  particular  is  fixed  upon,  rather 
than  the  day  before  or  after.  But  a  custom,  that  no  cattle 
shall  be  put  in  till  the  lord  of  tlie  manor  has  first  put  in  his, 
18  unreasonable,  and  therefore  bad:  for  peradventure  the 
lord  will  never  put  in  his ;  and  then  the  tenants  will  lose  all 
their  profits.® 

6.  Customs  ought  to  be  certain.  A  custom,  that  lands  [  78  ] 
shall  descend  to  the  most  worthy  of  the  owner's  blood,  is 
void ;  for  how  shall  this  worth  be  determined  ?  but  a  custom 
to  descend  to  the  next  male  of  the  blood,  exclusive  of  fe- 
males, is  certain,  and  therefore  good.^  A  custom  to  pay  two 
pence  an  acre  in  lieu  of  tithes,  is  good;  but  to  pay  some- 
times two  pence  and  sometimes  three  pence,  as  the  occupier 
of  the  land  pleases,  is  bad  for  it's  uncertainty.  Yet  a  cus- 
tom to  pay  a  year's  improved  value  for  a  fine  on  a  copyhold 
estate,  is  good ;  though  the  value  is  a  thing  uncertain :  for 
the  value  may  aV  any  time  be  ascertained ;  and  the  maxim  of 
law  is,  id  cerium  est,  quod  cerium  reddi  potest. 

6*  Customs,  though  established  by  consent,  must  be 
(when  established)  compukory ;  and  not  left  to  the  option 

«»  Co.  Litt.  1 14.  «  Co.  Copyh.  §.  33. 

•  Litt.  §.  212.  ^  1  Roll.  Abr.  665. 

<  1  Inst.  62. 
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of  every  man,  whether  he  will  use  them  or  no.  Therefore  a 
custom,  that  all  the  inhabitants  shall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good ;  but  a  custom  that 
every  man  is  to  contribute  thereto  at  his  own  pleasure,  is 
idle  and  absurd,  and  indeed  no  custom  at  all. 

7.  Lastly,  customs  must  be  consistent  with  each  other :  one 
custom  cannot  be  set  up  in  opposition  to  another.  For  if 
both  are  really  customs,  then  both  are  of  equal  antiquity, 
and  both  established  by  mutual  consent :  which  to  say  of 
contradictory  customs  is  absurd.  Therefore,  if  one  man 
prescribes  that  by  custom  he  has  a  right  to  have  windows 
looking  into  another's  garden ;  the  other  cannot  claim  a 
right  by  custom  to  stop  up  or  obstruct  those  windows :  for 
these  two  contradictory  customs  cannot  both  be  good,  nor 
both  stand  together.  He  ought  rather  to  deny  the  existence 
of  the  former  custom.c^ 

Next,  as  to  the  allowance  of  special  customs.  Customs, 
in  derogation  of  the  common  law,  must  be  construed  strictly. 
Thus,  by  the  custom  of  gavelkind,  an  in&nt  of  fifteen  years 
[  79  ]  may  by  one  species  of  conveyance  (called  a  deed  of  feofiment) 
convey  away  his  lands  in  fee  simple,  or  for  ever.  Yet  this 
custom  does  not  empower  him  to  use  any  other  conveyance, 
or  even  to  lease  them  for  seven  years :  for  the  custom  must 
be  strictly  pursued.  ^  And,  moreover,  all  special  customs 
must  submit  to  the  king's  prerogative.  Therefore,  if  the 
king  purchases  lands  of  the  nature  of  gavelkind,  where  all 
the  sons  inherit  equally ;  yet,  upon  the  king's  demise,  his 
eldest  son  shall  succeed  to  those  lands  alone.  ^  And  thus 
much  for  the  second  part  of  the  leges  non  scriptce,  or  those 
particular  customs  which  affect  particular  persons  or  dis^ 
tricts  only, 
in.  Certain  III.  The  third  branch  of  them  are  those  peculiar  laws, 
laws.  which  by  custom  are  adopted  and  used  only  in  certain  pe- 

culiar courts  and  jurisdictions.    And  by  these  I  understand 
the  civil  and  canon  laws, 
civuand         It  may  seem  a  little  improper  at  first  view  to  rank  these 
p^QP    w8»  j^^g  under  the  head  of  leges  non  acri;ptcB^  or  unwritten  laws, 

■  9  Rep.  68.    WigleiwoTth  v,  J)a/.  »»  Co.  Cop.  §,  3^, 

lUon,  Doug.  190,  i  Co.  LitU  15, 
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sedng  they  are  set  forth  by  authority  in  their  pandects, 
their  codes^  and  their  institutions ;  their  councils,  decrees, 
and  decretals;   and  enforced  by  an  immense  number  of 
expositionsi  decisions,  and  treatises  of  the  learned  in  both 
branches  of  the  law.     But  I  do  this,  after  the  example  of 
Sir  Matthew  Hale,^  because  it  is  most  plain,  that  it  is  not 
on  account  of  their  being  written  laws,  that  either  the  canon 
law,  or  the  civil  law,  have  any  obligation  within  this  king- 
dom :  neither  do  their  force  and  efficacy  depend  upon  their 
own  intrinsic  authority ;  which  is  the  case  of  our  written 
laws,  or  acts  of  parliament.     They  bind  not  the  subjects  of 
England,  because  their  materials  were  collected  from  popes 
or  emperors ;  were  digested  by  Justinian,  or  declared  to  be 
authentic  by  Gregory.     These  considerations  give  them  no 
authority  here:  for  the  legislature  of  England  doth  not, 
nor  ever  did,  recognize  any  foreign  power,  as  superior  or 
equal  to  it  in  this  kingdom ;  or  as  having  the  right  to  give 
law  to  anyi  the  meanest,  of  its  subjects.  But  all  the  strength 
that  either  the  papal  or  imperial  laws  have  obtained  in  this   [  80  ] 
realm  (or  indeed  in  any  other  kingdom  in  Europe,)  is  only 
because  they  have  been  admitted  and  received  by  imme- 
morial usage  and  custom  in  some  particular  cases,  and  some 
particular  courts ;  and  then  they  form  a  branch  of  the  leges 
fum  scriptcB,  or  customary  laws :  or  else,  because  they  are 
in  some  other  cases  introduced  by  consent  of  parliament, 
and  then  they  owe  their  validity  to  the  leges  scriptaBf  or 
statute  law.     This  is  expressly  declared  in  those  remarkable 
words  of  the  statute  25  Henry  VIII.,  c.  ^1,  addressed  to 
the  king's  royal  majesty. — "  This  your  grace's  realm,  re- 
''  cognizing  no  superior .  under  God  but  only  your  grace, 
**  hath  been  and  is  free  from  subjection  to  any  man's  laws, 
'*  but  only  to  such  as  have  been  devised,  made,  and  ordained 
**  within  this  realm  for  the  wealth  of  the  same ;  or  to  such 
"  other  as,  by  sufferance  of  your  grace  and  your  progenitors, 
"  the  people  of  this  your  realm  have  taken  at  their  free 
''  liberty,  by  their  own  consent,  to  be  used  among  them : 
"  and  have  bound  themselves  by  long  use  and  custom  to  the 
<'  observance  of  the  same :  not  as  to  the  observance  of  the 
"  laws  of  any  foreign  prince,  potentate,  or  prelate;  but  as 

1  Hist.  C.  L.  c.  2. 
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to  the  customed  and  ancient  laws  of  this  realm,  originally 
*^  established  as  laws  of  the  same,  by  the  said  sufferance, 
*'  consents,  and  custom ;  and  none  otherwise/' 

ciyiiiaw,         By  the  civil  law,  absolutely  taken,  is  generally  understood 

comprised  the  civil  or  municipal  law  of  the  Roman  empire,  as  com- 
prised in  the  institutes,  the  code,  and  the  digest  of  the  em- 
peror Justinian,  and  the  novel  constitutions  of  himself  and 
some  of  his  successors.  Of  which,  as  there  will  frequently 
be  occasion  to  cite  them,  by  way  of  illustrating  our  own 
laws,  it  may  not  be  amiss  to  give  a  short  and  general  ac- 
count. 

The  Roman  law  (founded  first  upon  the  regal  constitu- 
tions of  their  ancient  kings,  next  upon  the  twelve  tables  of 
the  decemviri,  then  upon  the  laws  or  statutes  enacted  by  the 
senate  or  people,  the  edicts  of  the  praetor,  and  the  responsd 
prudentum  or  opinions  of  learned  lawyers,  and  lastly  upon 
[  81  ]  the  imperial  degrees,  or  constitutions  of  successive  emperors) 
had  grown  to  so  great  a  bulk,  or,  as  Livy  expresses  it,^ 
^'  tarn  immensus  aliarum  super  alias  acervatarum  kgum 
"cumulus,**  that  they  were  computed  to  be  many  camels* 
load  by  an  author  who  preceded  Justinian.^  This  was  in 
part  remedied  by  the  collections  of  three  private  lawyers, 
Gregorius,  Hermogenes,  and  Papirius;  and  then  by  the 

Thcodosian  emperor  Theodosius  the  younger,  by  whose  orders  a  code 
was  compiled,  A.  D.  438,  being  a  methodical  collection  of 
all  the  imperial  constitutions  then  in  force :  which  Tbeodosian 
code  was  the  only-book  of  civil  law  received  as  authentic  in 
the  western  part  of  Europe,  till  many  centuries  after ;  and 
to  this  it  is  probable  that  the  Franks  and  Goths  might  fre- 
quently pay  some  regard,  in  framing  legal  constitutions  foi^ 
their  newly  erected  kingdoms.  For  Justinian  commanded 
only  in  the  eastern  remains  of  the  empire ;  and  it  was  under 
his  auspices,  that  the  present  body  of  civil  law  was  compiled 
and  finished  by  Tribonian  and  other  lawyers,  about  the 
year  533. 

What  it  COD.  This  consists  of,  1.  The  institutes;  which  contain  the 
elements  or  first  principles  of  the  Roman  law,  in  four  books. 
2.  The  digests,  or  pandects,  in  fifty  books ;  containing  the 
opinions  and  writings  of  eminent  lawyers,  digested  in  a  sys- 

>  /,  3.  c.  34,  *  Taylor's  elements  of  civil  law.  17. 
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tematical  method*  S.  A  new  code,  or  collection  of  imperial 
constitutions,  in  twelve  books ;  the  lapse  of  a  whole  century 
having  rendered  the  former  code,  of  Theodosius,  imperfect* 
4.  The  novels,  or  new  constitutions,  posterior  in  time  to  the 
other  books,  and  amounting  to  a  supplement  to  the  code ; 
containing  new  decrees  of  successive  emperors,  as  new  ques* 
tions  happened  to  arise.  These  form  the  body  of  Roman 
law,  or  corpus  juris  cimUs^  as  published  about  the  time  of 
Justinian ;  which  however  fell  soon  into  neglect  and  oblivion, 
till  about  the  year  1 130,  when  a  copy  of  the  digests  was 
found  at  Amalfi  in  Italy :  which  accident,  concurring  with 
the  policy  of  the  Roman  ecclesiastics,'^  suddenly  gave  new 
vogue  and  authority  to  the  civil  law,  introduced  it  into 
several  nations,  and  occasioned  that  mighty  inundation  of  [  82  ] 
voluminous  comments,  with  which  this  system  of  law,  more 
than  any  other,  is  now  loaded. 

The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  canon 

law  what  it 

relative  to  such  matters  as  that  church  either  has,  or  pre- consists  of. 
tends  to  have,  the  proper  jurisdiction  over.  This  is  compiled 
from  the  opinions  of  the  ancient  Latin  fathers,  the  decrees 
of  general  councils,  and  the  decretal  epistles  and  bulles  of 
the  holy  see.  All  which  lay  in  the  same  disorder  and  con- 
fusion as  the  Roman  civil  law:  till,  about  the  year  1151, 
one  Gratian  an  Italian  monk,  animated  by  the  discovery  of 
Justinian's  pandects,  reduced  the  ecclesiastical  constitutions 
also  into  some  method,  in  three  books ;  which  he  entitled 
cancordia  discordantium  canonum^  but  which  are  generally 
known  by  the  name  of  decretum  Oratianu  These  reached  J^^ 
as  low  as  the  time  of  pope  Alexander  III.  The  subsequent 
papal  decrees,  to  the  pontificate  of  Gregory  IX,  were  pub- 
lished in  much  the  same  method  under  the  auspices  of  that 
pope,  about  the  year  1230,  in  five  books;  entitled  decretalia 
Chregorii  nonu  A  sixth  book  was  added  by  Boniface  VIIL 
about  the  year  1298,  which  is  called  sexttis  decretalium. 
The  Clementine  constitutions,  or  decrees  of  Clement  V., 
were  in  like  manner  authenticated  in  1317  by  his  successor 
John  XXII ;  who  also  published  twenty  constitutions  of  his 
own,  called  the  extravagantes  Joannis :  all  which  in  some 
measure  answer  to  the  novels  of  the  civil  law.    To  these 

«  See  §.  1.  p.  14. 
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have  been  since  added  some  decrees  of  later  popes  in  five 
books,  called  extravagantes  communes.  And  all  these  to-* 
gether,  Gratian's  decree,  Gregory's  decretals,  the  sixth 
decretal,  the  Clementine  constitutions,  and  the  extravagants 
of  John  and  his  successors,  form  the  corptis  juris  canonici, 
or  body  of  the  Roman  canon  law. 

Besides  these  pontificial  collections,  which  during  the 
times  of  popery  were  received  as  authentic  in  this  island,  as 
well  as  in  other  parts  of  Christendom,  there  is  also  a  kind 
of  national  canon  law,  composed  of  legatine  and  provincial 
constitutions,  and  adapted  only  to  the  exigencies  of  this 
[  83  ]  church  and  kingdom.  The  legatine  constitutions  were 
ecclesiastical  laws,  enacted  in  national  synods,  held  under 
the  cardinals  Otho  and  Othobon,  legates  from  pope  Gre- 
gory IX.  and  pope  Clement  IV.,  in  the  reign  of  king  Henry 
III.,  about  the  years  12^0  and  1268.  The  provincial  con- 
stitutions are  principally  the  decrees  of  provincial  synods, 
held  under  divers  archbishops  of  Canterbury,  firom  Stephen 
Langton  in  the  reign  of  Henry  III.  to  Henry  Chichele  in 
the  reign  of  Henry  V. ;  and  adopted  also  by  the  province 
of  York**  in  the  reign  of  Henry  VI.  At  the  dawn  of  the 
Reformation,  in  the  reign  of  king  Henry  VIII.,  it  was 
enacted  in  parliament*'  that  a  review  should  be  had  of  the 
canon  law ;  and,  till  such  review  should  be  made,  all  canons, 
constitutions,  ordinances,  and  synodals  provincial,  being 
then  already  made,  and  not  repugnant  to  the  law  of  the  land 
or  the  king's  prerogative,  should  still  be  used  and  executed. 
And,  as  no  such  review  has  yet  been  perfected,  upon  this 
statute  now  depends  the  authority  of  the  canon  law  in 
England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I, 
in  the  year  1603,  and  never  confirmed  in  parliament,  it  has 
been  solemnly  adjudged,  upon  the  principles  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory  of 
the  ancient  canon  law,  but  are  introductory  of  new  regu- 
lations, they  do  not  bind  the  laity  ;P  whatever  regard  the 
clergy  may  think  proper  to  pay  them. 

^  Burn's  eccl.  law,  pref.  vni.  vived  and  coofirmed  by  1  £tiz.  c.  1. 

•  Statute  25  Hen.  VIII,  c.  19 ;  re-  p  Stra.  1067. 
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There  are  four  species  of  courts,  in  which  the  civil  and  JJSJf  ^ 
canon  laws  are  permitted  (under  difierent  restrictions)  to  be  ^^J'J^ 
used.     1.  The  courts  of  the  archbishops  and  bishops,  and  ^'*^- 
their  derivative  officers,  usually  called  in  our  law  courts 
christian,  eurue  christianitatis,  or  the  ecclesiastical  courts. 
2.  The  military  courts.    8.  The  courts  of  admiralty.    4. 
The  courts  of  the  two  universities.     In  all,  their  reception 
in  general,  and  the  different  degrees  of  that  reception,  are 
grounded  entirely  upon  custom ;  corroborated  in  the  latter 
instance  by  act  of  parliament,  ratifying  those  charters  which    [  84>  ] 
confirm  the  customary  law  of  the  universities.     The  more 
minute  consideration  of  these  will  fall  properly  under  that 
part  of  these  commentaries  which  treats  of  the  jurisdiction  of 
courts.     It  will  suffice  at  present  to  remark  a  few  parti- 
cnlars  relative  to  them  all,  which  may  serve  to  inculcate 
more  strongly  the  doctrine  laid  down  concerning  them.4 

1.^.  And,  first,  the  courts  of  common  law  have  the  superin-  saperinten. 

»i  denceover 

tendency  over  these  courts ;  to  keep  them  within  their  ju-  ^^^ JJ5J2 
risdictions,  to  determine  wherein  they  exceed  them,  to  o[^^o>nmon 
restrain  and  prohibit  such  excess,  and  (in  case  of  contumacy) 
to  punish  the  officer  who  executes,  and  in  some  cases  the 
judge  who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition  who^du 
of  all  such  acts  of  parliament,  as  concern  either  the  extent  bitSSL^^' 
of  these  courts,  or  the  matters  depending  before  them.  And  cases. 
therefore,  if  these  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  will  expound  them  in  any  other  sense  than 
what  the  common  law  puts  upon  them,  the  king's  courts  at 
Westminster  will  grant  prohibitions  to  restrain  and  control 
them. 

&  An  appeal  lies  from  all  these  courts  to  the  king,  in  the  An  appeal 
last  resort ;  which  proves  that  the  jurisdiction  exercised  in  ciesiasticai 
them  is  derived  firom  the  crown  of  England,  and  not  from  uns. 
any  foreign  potentate,  or  intrinsic  authority  of  their  owuc — 
And,  from  these  three  strong  marks  and  ensigns  of  supe- 
riori^,  it  appears  beyond  a  doubt,  that  the  civil  and  canon 
laws,  though  admitted  in  some  cases  by  custom  in  some 
courts,  are  only  subordinate,  and  leges  sub  graviori  lege ; 
and  that,  thus  admitted,  restrained,  altered,  new-modelled, 

^  HaU  Hist,  c,  %, 
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and  amended^  they  are  by  no  means  with  us  a  distinct  inde- 
pendent species  of  laws,  but  are  inferior  branches  of  the 
customary  or  unwritten  laws  of  England,  properly  called  the 
king's  ecclesiastical,  the  king's  military,  the  king's  maritime, 
or  the  king's  academical,  laws. 
[  85  ]  Let  us  next  proceed  to  the  leges  scriptae,  the  written  laws 
orsuSute*  ^^  *^^  kingdom ;  which  are  statutes,  acts,  or  edicts,  made  by 
the  king's  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal  and  commons  in  parliament 
assembled/  The  oldest  of  these  now  extant,  and  printed  in 
our  statute  books,  is  the  famous  magna  charta,  as  confirmed 
in  parliament  9  Hen.  Ill :  though  doubtless  there  were 
many  acts  before  that  time,  the  records  of  which  are  now 
lost,  and  the  determinations  of  them  perhaps  at  present  cur- 
rently received  for  the  maxims  of  the  old  common  law, 
thus  forming  part  of  the  leges  non  scfiptue,^ 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of  par- 
liaments. At  present  we  will  only  take  notice  of  the  different 
kinds  of  statutes ;  and  of  some  general  rules  with  regard  to 
their  construction.^ 


Hale 


'  8  Rep.  20. 

•  1  Reeve  Hist,  C.  L.  215. 
Hitt.  C.  L.  66.  Wilmot,  C.  J.  says, 
that  the  common  law  is  nothing  but 
statotQS  worn  out  by  time.  2  Wils. 
348. 

*  The  method  of  citing  these  acts  of 
parliament  is  various.  Many  of  our 
ancient  statutes  are  called  after  the 
name  of  the  place  where  the  parlia- 
ment was  held  that  made  them ;  as  the 
statutes  of  Merton  and  Marleberge,  of 
Westminsteri  Gloucester,  and  Win- 
chester. Others  are  denominated  en- 
tirely from  their  subject;  as  the  sta- 
tutes of  Wales  and  Ireland,  the  arti- 
cult  cleri,  and  the  pr^n-ogativa  regis. 
Some  are  distinguished  by  their  initial 
words,  a  method  of  citing  very  ancient ; 
being  used  by  the  Jews  in  denominating 
the  books  of  the  pentateuch ;  by  the 
chrbtian  church  ih  distinguishmg  their 
hymns  and  divine  offices;  by  the  Ro- 


manists in  describing  their  papal  buUes ; 
and  in  short  by  the  whole  body  of 
ancient  civilians  and  canonists,  amon^ 
whom  this  method  of  citation  generally 
prevailed,  not  only  with  regard  to 
chapters,  but  inferior  sections  also; 
in  imitation  of  all  which  we  still  caH 
some  of  our  old  statutes  by  their  initial 
words,  as  the  statute  of  quia  emptoret, 
and  that  of  circumspecte  a^tit.  But 
the  most  usual  method  of  citing  them, 
especially  since  the  time  of  Edward 
the  second,  is  by  naming  the  year  of 
the  king's  reign  in  which  the  statute 
was  made,  together  with  the  chapter^ 
or  particular  act,  according  to  it's  nu- 
meral order,  as,  9  Geo.  II.  c.  4.  For 
all  the  acts  of  one  session  of  parlia- 
ment taken  together  make  properly 
but  one  statute ;  and  therefore  when 
two  sessions  have  been  held  in  one 
year,  we  usually  mention  stat.  1  or  2. 
Thus  the  bill  of  rights  is  cited,  as  1  W. 
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First,  as  to  their  several  kinds*    Statutes  are  either  gene^  2JJJ^*rt»- 
ral  or  special,  public  or  private.    A  general  or  public  act  is  ^^  ^^• 
an  universal  rule,  that  regards  the  whole  community :  and  of 
this  the  courts  of  law  are  bound  to  take  notice  judicially  and    [  86  ] 
ex  officio  ;  without  the  statute  being  particularly  pleaded,  or  Pubuc  and 
formally  set  forth  by  the  party  who  claims  an  advantage  *^ 

under  it.  Special  or  private  acts  are  rather  exceptions  than 
rules,  being  those  which  only  operate  upon  particular  per- 
sons, and  private  concerns :  such  as  the  Romans  entitled 
senatus'decreta,  in  contradistinction  to  the  senatus  consultaf 
which  regarded  the  whole  community  :^  and  of  these  (which 
are  not  promulgated  with  the  same  notoriety  as  the  former) 
the  judges  are  not  bound  to  take  notice,  unless  they  be 
formally  shewn  and  pleaded.  Thus,  to  shew  the  distinction, 
the  statute  13  Eliz.  c.  10.  to  prevent  spiritual  persons  from 
making  leases  for  longer  terms  than  twenty-one  years,  or 
three  lives,  is  a  public  act ;  it  being  a  rule  prescribed  to  the 
whole  body  of  spiritual  persons  in  the  nation :  but  an  act  to 
enable  the  bishop  of  Chester  to  make  a  lease  to  A.  B.  for 
sixty  years,  is  an  exception  to  this  rule ;  it  concerns  only 
the  parties  and  the  bishop's  successors ;  and  is  therefore  a 
private  act 

Statutes  also  are  either  declaratory  of  the  common  law,  or  Dedaratojj 
remedial  of  some  defects  therein.  Declaratory,  where  the 
old  custom  of  the  kingdom  is  almost  fallen  into  disuse,  or 
become  disputable ;  in  which  case  the  parliament  has  thought 
proper,  in  perpetuum  rei  testimonium^  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law 
is  and  ever  hath  been.  Thus  the  statute  of  treasons,  ^5 
Edw.  III.  cap.  2.  doth  not  make  any  new  species  of  treasons; 
but  only,  for  the  benefit  of  the  subject,  declares  and  enume- 
rates those  several  kinds  of  offence,  which  before  were 
treason  at  the  common  law.  Remedial  statutes  are  those 
which  are  made  to  supply  such  defects,  and  abridge  such  su- 
perfluities, in  the  common  law,  as  arise  either  from  the 
general  imperfection  of  all  human  laws,  from  change  of  time 
and  circumstances,  from  the  mistakes  and  unadvised  deter- 

&  M.  St  2.  c.  2.  signifying  that  it  is  the       session  of  parliament,  in  the  6ist  year 
seeond  chapter  or  act,  of  the  second      of  king  William  and  queen  Mary, 
statute,  or  the  laws  made  in  the  second  ^  G ravin.  Orig»  1.  §.  24. 
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minations  of  unlearned  (or  even  learned)  judges,  or  from 
any  other  cause  whatsoever.     And  this  being  done,  either 
by  enlarging  the  conrmon  law  where  it  was  too  narrow  and 
circumscribed,  or  by  restraining  it  where  it  was  too  lax  and 
[  S7  ]    luxuriant,  hath  occasioned  another  subordinate  division  of 
2S^^'    remedial  acts  of  parliament  into  enlarging  and  restraining 
SStaSf     statutes.    Thus  by  the  stat  32  Hen.  VIII.  c.  28,  persons 
seised  of  an  estate  in  fee  simple  in  right  of  their  churches, 
(which  extends  not  to  parsons  and  vicars,)  are  enabled  to 
make  leases,  which  power  they  did  not  possess  before, 
so  that  this  was  an  enlarging  statute.     The  13  Eliz.  c.  10, 
which  afterwards  limited  that  power,  may  be  instanced  as  a 
restraining  statute.*^ 
^^StSSn      Secondly,  the  rules  to  be  observed  with  regard  to  the 
ofrtatutM.   construction  of  statutes  are  principally  these  which  follow, 
^u^tobe       ^*  There  are  three  points  to  be  considered  in  the  con- 
tSe oidiaw,  struction  of  all  remedial  statutes ;  the  old  law,  the  mischief^ 
Snd'^ref'  and  the  remedy :  that  is,  how  the  common  law  stood  at  the 
■****>'•        making  of  the  act ;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parlia- 
ment hath  provided  to  cure  this  mischief.     And  it  is  the 
business  of  the  judges  so  to  construe  the  act,  as  to  suppress 
the  mischief  and  advance  the  remedy.^   Let  us  instance  again 
in  the  same  restraining  statute  of  13  Eliz.  c.  10.     By  the 
common  law,  ecclesiastical  corporations  might  let  as  long 
leases  as  they  thought  proper :  the  mischief  was,  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment  of 
their  successors :  the  remedy  applied  by  the  statute  was  by 
making  void  all  leases  by  ecclesiastical  bodies  for  longer 
terms  than  three  lives  or  twenty-one  years.    Now  in  the 
construction  of  this  statute  it  is  held,  that  leases,  though  for 
a  longer  term,  if  made  by  a  bishop,  are  not  void  during  the 
bishop's  continuance  in  his  see ;  or,  if  made  by  a  dean  and 
chapter,  they  are  not  void  during  the  continuance  of  the 

"  The  instance  given  by  Blackstone  makes  this  offence  once  more  only  a 

of  an  enlarging  statute,  the   5  Eliz..  felony.     The  instance  adopted  atM>ye 

c.  11.  which  converted  the  clipping  is  fully  illustrated  by  Blackstone  him* 

the  coin  from  felony  to  treason,  never  self,  2  Com.  319.  or  PrincipUt  of  Real 

a  very  correct  illustration,  is  now  no  Prop,  219. 
longer  in  force,  having  been  repealed  ^  3  Rep,  7.    Co.  Litt.  11.  42. 

by  the  2  W.  4.  c.  34.  which  (s,  5.) 
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dean :  for  the  act  was  made  for  the  benefit  and  protection  of 
the  successor.'  The  mischief  is  therefore  sufiiciently  sup- 
pressed by  vacating  them  after  the  determination  of  the  in- 
terest of  the  grantors ;  but  the  leases,  during  their  conti-  [  87  ] 
nuance,  being  not  within  the  mischief,  are  not  within  the 
remedy* 

2.  A  statute,  which  treats  of  things  or  persons  of  an  i^^^ 
inferior  rank,  cannot  by  any  general  words  be  extended  to  ^S^'Se 
those  of  a  superior.     So  a  statute,  treating  of  "  deans,  pre-  ^^1^^.^ 
**  bendaries,  parsons,   vicars,  and  others  having  spiritual 
**  promotion,**  is  held  not  to  extend  to  bishops,  though  they 
have  spiritual  promotion ;  deans  being  the  highest  persons 
named,  and  bishops  being  of  a  still  higher  order .7 

S.  Penal  statutes  must  be  construed  strictly.  Thus  the  s.  Pentitu- 
statute*  S  Geo.  IV.  c.  71,  for  preventing  cruelty  to  animals,  ^^JP^**™^ 
enacted,  ^^  that  if  any  person  should  wantonly  and  cruelly 
*^  beat,  abuse  or  illtreat  any  horse,  mare,  gelding,  mule,  ass, 
**  ox,  cow,  heifer,  steer,  sheep,  or  other  cattle,  such  person 
'*  should  be  prosecuted  as  in  the  said  act  mentioned ;"  and 
it  was  held  that  in  the  words  *  other  catttle '  *  bulls*  could  not 
**  be  intended  not  having  been  named,**  and  therefore  in  a 
subsequent  session  it  was  found  necessary  to  make  another 
statute,  5  and  6  Wm.  IV.  c.  59,  s.  2,  extending  the  former 
act  expressly  to  bulls  by  name.^ 

4.  Statutes  against  frauds  are  to  be  liberally  and  bene-  |[l^^^^ 
ficially  expounded.     This  may  seem  a  contradiction  to  the  ^^^1^^ 
last  rule ;  most  statutes  against  frauds  being  in  their  conse-  expounded. 
quences  penal.     But  this  difference  is  here  to  be  taken: 
where  the  statute  acts  upon  the  offender,  and  inflicts  a 
penalty,  as  the  pillory  (which  punishment  is  now  confined  to 
the  o£fence  of  perjury,^)  or  a  fine,  it  is  then  to  be  taken 
strictly :  but  when  the  statute  acts  upon  the  offence,  by  set- 

*  Co.  Litt  45.  3  Rep.  60.  10  7  &  8  Geo.  IV.  c.  27.  by  which  these 
Rep.  58.  statutes  were  repealed.    It  haA  been 

y  2  Rep.  46.  thought  much  better  throughout  this 

*  The  statutory  examples  of  this  work  to  illustrate  it  as  much  as  pes- 
DoCe  Bientioned  by  Blackstone  are  no  sible  by  instances  of  laws  now  in 
longer  in  force.    They  are  the  1  Edw.  force. 

VI.  c.  12.  and  the  14  Geo.  II.  c.  6.  *  Ex  parte  Hill,  3  C.  &  P.  225. 

both  relating  to   benefit  of  clergy,  *>  56  Geo.  3.  c.  138. 

which  was  altogether  abolished  by  the 


80  OP   THE   LAWS   OF    ENGLAND.  [InTROD. 

ting  aside  the  fraudulent  transaction,  here  it  is  to  be  construed 

liberally.     Upon  this  footing  the  statute  of  13  Eliz.  e.  5, 

which  avoids  all  gifts  of  goods,  &c.  made  to  defraud  creditors 

[  89  1  ^^^  others,  was  held  to  extend  by  the  general  words  to  a 

gift  made  to  defraud  the  queen  of  a  forfeiture.^ 

6.  statutes        5.  One  part  of  a  statute  must  be  so  construed  by  another, 

Btmedut  res  that  the  wholc  may  (if  possible)  stand :  ut  res  magis  valeat, 

quampereai.  quam  pereut.     As  if  land  be  vested  in  the  king  and  bis 

heirs  by  act  of  parliament,  saving  the  right  of  A:  and  A.  has 

at  that  time  a  lease  of  it  for  three  years :  here  A.  shall  hold  it 

for  his  term  of  three  years,  and  afterwards  it  shall  go  to  the 

king.     For  this  interpretation  furnishes  matter  for  every 

clause  of  the  statute  to  work  and  operate  upon.     But 

6.  A  saving:  6.  A  Saving,  totally  repugnant  to  the  body  of  the  act,  is 
to  the  act  is  void.     If  therefore  an  act  of  parliament  vests  land  in  the 

king  and  his  heirs,  saving  the  right  of  all  persons  whatsoever » 
or  vests  the  land  of  A.  in  the  king,  saving  the  right  of  A. :  in 
either  of  these  cases  the  saving  is  totally  repugnant  to  the 
body  of  the  statute,  and  (if  good)  would  render  the  statute  of 
no  effect  or  operation  ;  and  therefore  the  saving  is  void,  and 
the  land  vests  absolutely  in  the  king.® 

7.  In  case  of  7.  Where  the  common  law  and  a  statute  differ,  the 
the  common  commou  law  givcs  place  to  the  statute ;  and  an  old  statute 
place  to  the  givcs  place  to  a  new  one.     So  when  two  acts  of  parliament 

which  passed  during  the  same  session,  and  were  to  come 
into  operation  on  the  same  day  are  repugnant  to  each  other, 
that  which  last  receives  the  royal  assent  must  prevail,  and 
be  considered  pro  tanto  a  repeal  of  the  other.^  And  this  upon 
a  general  principle  of  universal  law,  that  "  leges  posteriores 
"  priores  contrarias  ahrogant  /'  consonant  to  which  it  was 
laid  down  by  a  law  of  the  twelve  tables  at  Rome,  that "  quod 
"  populus  postremum  jussit,  id  jus  ratum  esto^  But  this  is 
to  be  understood,  only  when  the  latter  statute  is  couched  in 
negative  terms,  or  where  its  matter  is  so  clearly  repugnant^ 
that  it  necessarily  implies  a  negative.  As  if  a  former  act 
says,  that  a  juror  upon  such  a  trial  shall  have  twenty  pounds 
a  year ;  and  a  new  statute  afterwards  enacts,  that  he  shall 
have  twenty  marks :  here  the  latter  statute,  though  it  does 

*  3  Rep.  82.  f  Rex  v.  Ju^txcei  of  Middlesex,  2 

«  1  Rep.  47.  B.  &Ad.  818. 
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not  express,  yet  necessarily  implies  a  negative,  and  virtually 
repeals  the  former.  For  if  twenty  marks  be  made  qualification 
sufficient,  the  former  statute  which  requires  twenty  pounds 
is  at  an  end.«  But  if  both  acts  be  merely  affirmative,  and  [  90  ] 
the  substance  such  that  both  may  stand  together,  here  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have  a 
concurrent  efficacy.  If  by  a  former  law  an  offence  be  in- 
dictable at  the  quarter-sessions,  and  a  latter  law  makes  the 
same  odence  indictable  at  the  assizes ;  here  the  jurisdiction 
of  the  sessions  is  not  taken  away,  but  both  have  a  concurrent 
jurisdiction,  and  the  offender  may  be  prosecuted  at  either: 
unless  the  new  statute  subjoins  express  negative  wordsi 
as,  that  the  ofience  shall  be  indictable  at  the  assizes,  and  not 
elsewhere.^ 

8*  If  a  statute,  that  repeals  another,  is   itself  repealed  s.  if  asta- 
afterwards,  the  first  statute  is  hereby  revived,  without  any  peais  ano- 
fbrmal  words  for  that  purpose.     So  when  the  statutes  of  26  peaied,  the 
andS5  Hen.  VIII.,declaring  the  king  to  be  the  supreme  head  is  revived, 
of  the  church,  were  repealed  by  a  statute  1  and  2  Philip  and 
Mary,  and  this  latter  statute  was  afterwards  repealed  by  an 
act  of  1  Eliz.  there  needed  not  any  express  words  of  revival 
in  queen  Elizabeth's  statute,  but  these  acts  of  king  Henry 
were  impliedly  and  virtually  revived.* 

9.  Acts  of  parliament  derogatory  from  the  power  of  sub-  »•  sutntes 
sequent  parliaments  bind  not.     So  the  statute  11  Hen.  VII.  fro»tii« 

*  ;  n  •  power  of 

c.  1,  which  directs,  that  no  person  for  assisting  a  king  ^fesuiwequeut 
fcu:to  shall  be  attainted  of  treason  by  act  of  parliament  or  ^^^  "<*• 
otherwise,  is  held  to  be  good  only  as  to  common  prosecu- 
tions for  high  treason ;  but  will  not  restrain  or  clog  any 
parliamentary  attainder^  Because  the  legislature,  being  in 
truth  the  sovereign  power,  is  always  of  equal,  always  of 
absolute  authority :  it  acknowledges  no  superior  upon  earth, 
which  the  prior  legislature  must  have  been,  if  its  ordinances 
could  bind  a  subsequent  parliament.  And  upon  the  same 
principle  Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper 
contempt  these  restraining  clauses,  which  endeavour  to  tie 

*  Jenk.  Cem.  2. 73.  >  4  Inst.  325. 

^  11  Rep.  63.  i  4  Inst.  43. 
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up  the  hands  of  succeeding  legislatures.  "  When  you  re- 
[  91  ]  *'  peal  the  law  itself,"  says  he,  "  you  at  the  same  time  repeal 
"  the  prohibitory  clause  which  guards  against  such  re- 
^*  peal."^ 
statutes  im-  10.  Lastly,  acts  of  parliament  that  are  impossible  to  be 
beperformed  performed  are  of  no  validity :  and  if  there  arise  out  of  them 
vSity?  collaterally  any  absurd  consequences,  manifestly  contra- 
dictory to  common  reason,  they  are,  with  regard  to  those 
collateral  consequences,  void.  I  lay  down  the  rule  with 
these  restrictions ;  though  I  know  it  is  generally  laid  down 
more  largely ;  that  acts  of  parliament  contrary  to  reason  are 
void.^  But  if  the  parliament  will  positively  enact  a  thing  to 
be  done  which  is  unreasonable,  I  know  of  no  power  in  the 
ordinary  forms  of  the  constitution,  that  is  vested  with  au- 
thority to  control  it :  and  the  examples  usually  alleged  in 
support  of  this  sense  of  the  rule  do  none  of  them  prove,  that, 
where  the  main  object  of  a  statute  is  unreasonable,  the 
judges  are  at  liberty  to  reject  it;  for  that  were  to  set  the  ju- 
dicial power  above  that  of  the  legislature,  which  would  be 
subversive  of  all  government.  But  where  some  collateral 
matter  arises  out  of  the  general  words,  and  happens  to  be 
unreasonable ;  there  the  judges  are  in  decency  to  conclude 
that  this  consequence  was  not  foreseen  by  the  parliament, 
and  therefore  they  are  at  liberty  to  expound  the  statute  by 
equity,  and  only  quoad  hoc  disregard  it.  Thus  if  an  act  of 
parliament  gives  a  man  power  to  try  all  causes,  that  arise 
within  his  manor  of  Dale ;  yet,  if  a  cause  should  arise  in 
which  he  himself  is  party,  the  act  is  construed  not  to  extend 
to  that,  because  it  is  unreasonable  that  any  man  should  de- 
termine his  own  quarrel."*  But,  if  we  could  conceive  it 
possible  for  the  parliament  to  enact,  that  he  should  try 
as  well  his  own  causes  as  those  of  other  persons,  there 
is  no  court  that  has  power  to  defeat  the  intent  of  the 
legislature,  when  couched  in  such  evident  and  express 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
legislature  or  no. 

^  Cum  lex  ahfogatuVf  illud  ipsnm  '  Day    v.   Savadge,    Hob.   87.     1 

abrogaturf  quo  von  earn  ahrogari  opor-       Fonbl.  on  Eq,  26.  And  see  ante,  p.  33. 
teat.  I.  3.  ep.  23.  "  8  Rep.  118. 
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These  are  the  several  grounds  of  the  laws  of  England  : 
over  and  above  which,  equity  is  also  frequently  called  in  to 
assist,  to  moderate,  and  to  explain  them.     What  equity  is,    [  9^  ] 
and  how  impossible  in  its  very  essence  to  be  reduced  to  Powerof 

*  1  1  courts  of 

Stated  rules,  hath  been  shewn  in  the  preceding  section.     I  equity  to 

,  construe 

shall  therefore  only  add,  that  (besides  the  liberality  of  sen-  statutes. 
timent  with  which  our  common  law  judges  interpret  acts  of 
parliament,  and  such  rules  of  the  unwritten  law  as  are  not  of 
a  positive  kind)  there  are  also  peculiar  courts  of  equity 
established  for  the  benefit  of  the  subject ;  to  detect  latent 
frauds  and  concealments,  which  the  process  of  the  courts  of 
law  is  not  adapted  to  reach ;  to  enforce  the  execution  of 
such  matters  of  trust  and  confidence,  as  are  binding  in  con- 
science, though  not  cognizable  in  a  court  of  law ;  to  deliver 
from  such  dangers  as  are  owing  to  misfortune  or  oversight ; 
and  to  give  a  more  specific  relief,  and  more  adapted  to  the 
circumstances  of  the  case,  than  can  always  be  obtained  by 
the  generality  of  the  rules  of  the  positive  or  common  law. 
This  is  the  business  of  our  courts  of  equity,  which  however 
are  only  conversant  in  matters  of  property.  For  the  freedom 
of  our  constitution  will  not  permit,  that  in  criminal  cases  a 
power  should  be  lodged  in  any  judge,  to  construe  the  law 
otherwise  than  according  to  the  letter.  This  caution,  while 
it  admirably  protects  the  public  liberty,  can  never  bear  hard 
upon  individuals.  A  man  cannot  suffer  more  punishment 
than  the  law  assigns,  but  he  may  suffer  less.  The  laws 
cannot  be  strained  by  partiality  to  inflict  a  penalty  beyond 
what  the  letter  will  warrant ;  but,  in  cases  where  the  letter 
induces  any  apparent  hardship,  the  crown  has  the  power  to 
pardon. 

I  cannot  finish  this  general  account  of  the  statute  law  consoUda- 
without  observing,  that  the  most  eminent  jurists  who  have  statute  law 
flourished  in  this  country  during  the  last  three  centuries  ed. 
have  recommended  the  revision  and  consolidation  of  this 
branch  of  the  law.     The  number  of  public  statutes  now  in 
force,   together  with  many   expired  and  repealed  statutes 
and  enactments  at  present   printed   in  the   collections   in 
common  use,  occupy  more  than  thirty  closely-printed  quarto 
volumes,  containing  from  600  to  1200  pages  each,  and  cost- 

G  2 
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ing  a  large  sum  of  money.  It  is  heartily  to  be  desired  that 
some  steps  may  be  taken  to  place  the  statute  law  in  a  more 
accessible  form,  and  generally  to  simplify  and  consolidate  its 
enactments.^ 

i>  See  tlic  report  of  the  Criminal  that  a  revision  and  alteration  of  the 

Law  Committee,  in  which  a  consolida-  statute  law,  founded  on  the  principle 

tion    is   strongly   recommended,  and  of  mere  reduction  and  expurgation, 

much  information  collected  on  the  sub-  would  be  advantageous  and  perfectly 

ject.    They  came  to  the  conclusion  safe. 
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SECTION    THE    FOURTH. 
OF   THE    COUNTRIES     SUBJECT   TO   THE    LAWS 

OF  ENGLAND, 


[  93  ] 
The  kingdom  of  England,  over  which  our  municipal  Kingdom  of 

laws  have  jurisdiction,  includes  not,  by  the  common  law,  ^Sltitls in 
either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of  the  »*^<^««»- 
king*s  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  customs  of  this  territory  do 
now  obtain,  in  part  or  in  all,  with  more  or  less  restrictions, 
in  these  and  many  other  adjacent  countries ;  of  which  it 
will  be  proper  first  to  take  a  review,  before  we  consider  the 
kingdom  of  England  itself,  the  original  and  proper  subject 
of  these  laws. 

Wales  had  continued  independent  of  England,  uncon-waiet. 
quered  and  uncultivated,  in  the  primitive  pastoral  state  which 
Caesar  and  Tacitus  ascribe  to  Britain  in  general,  for  many 
centuries ;  even  from  the  time  of  the  hostile  invasions  of  the 
Saxons,  when  the  ancient  and  christian  inhabitants  of  the 
island  retired  to  those  natural  intrenchments,  for  protec- 
tion from  their  pagan  visitants.  But  when  these  invaders 
themselves  were  converted  to  Christianity,  and  settled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient 
Britons  grew  every  day  narrower ;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  fastness  to  another, 
and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  early  in  our  history  we  find  their  princes  doing  homage 
to  the  crown  of  England,*  till  at  length  in  the  reign  of 

■  However  it  is  not  quite  certain      the  stat.  74.    Rex  v.  Cowle,  2  Burr. 
|hat  this  was  so.    See  Barringtm  on      850,  and  2^  Reeve*s  UisU  C,  L,  94. 
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Conquered    Ed  Ward  the  first,  who  may  justly  be  styled  the  conqueror  of 

the  First.      Walcs,  the  line  of  their  ancient  princes  was  abolished,  and 

[  94  ]   the  king  of  England's  eldest  son  became^  their  titular  prince ; 

the  territory  of  Wales  being  then  entirely  re-annexed  (by  a 

ritory  re-an-  kind  of  fcodal  resumption)  to  the  dominion  of  the  crown  of 

nexedtothe  ^^       ,        ,  ,  n  tt7    i  '^  a  ce  ^ 

crown         England  f  or,  as  the  statute  of  Wales  expresses  it,^  "  terra 
Wallice  cum  incolis  suisy  prius  regi  jure  feodali  subjectay 
(of  which  homage  was  the  sign)  jam  in  proprietatis  domi- 
"  nium  totaliter  et  cum  integritate  conversa  est,  et  coronce 
"  regni  Angli(B  tanquam  pars  corporis  ejusdem  annexa  et 
"  unita.^'     By  the  same  statute  very  material  alterations  were 
made  in  divers  parts  of  their  laws,  so  as  to  reduce  them 
nearer  to  the  English  standard,  especially  in  the  forms  of 
their  judicial  proceedings  :  but  they  still  retained  very  much 
of  their  original  polity  ;  particularly  their  rule  of  inheritance, 
viz,  that  their  lands  were  divided  equally  among  all  the  issue 
male,  and  did  not  descend  to  the  eldest  son  alone.     By  other 
subsequent  statutes  their  provincial   immunities   were  still 
farther  abridged:  but  the  finishing  stroke   to   their   inde- 
27Hen.viii  P^^^^^cy  was  givcn  by  the  statute  27  Hen.  VIII.  c.  26, 
aiimitted^o^  which  at  the  same  time  gave  the  utmost  advancement  to 
cationof"^"  ^^"^^  c^vil  prosperity,  by  admitting  them  to  a  thorough  com- 
ttiesubjects  DQUuication  of  laws  with  the  subjects  of  England.     Thus 
of  England,  ^g^g  ^\^  bravc  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty ;  being  insensibly  put  upon  the  same 
footing,  and  made  fellow-citizens  with  their  conquerors.     A 
generous  method  of  triumph,  which  the  republic  of  Rome 
practised  with  great  success ;  till  she  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquished  states  to  partake  of 
the  Roman  privileges. 
Enactments       It  is  enacted  by  this  statute  27  Hen.  VIII,  1.  That  the 

of  that  sta- 

tute.  dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom 

of  England.  2.  That  all  Welshmen  born  shall  have  the  same 
liberties  as  other  the  king's  subjects.  3.  That  lands  in  Wales 
shall  be  inheritable  according  to  the  English  tenures  and  rules 
of  descent.  4.  That  the  laws  of  England,  and  no  other,  shall 
[  95  ]   be  used  in  Wales ;  besides  many  other  regulations  of  the 

*>  As  to  the  creation  of  the  title  of  «*  12  Edw.  I.  and  not  the  statute  of 

Prince  of  Wales,  see  pos^  Ch.  IV.  Rhudlan;   10  Edw.   I.  as  cited  by 

""  Vaugh.400.  Blackstone. 
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police  of  this  principality.  And  the  statute  34  &  35  Hen. 
VIII.  c.  26,  confirms  the  same,  adds  farther  regulations, 
divides  it  into  twelve  shires,  and,  in  short,  reduces  it  into  the 
same  order  in  which  it  stands  at  this  day  ;  differing  from  the 
kingdom  of  England  in  only  a  few  particulars,  and  even  of 
these  the  chief,  (that  of  having  courts  within  itself,  inde- 
pendent of  the  process  of  Westminster-hall,)  has  recently 
been  abolished.  By  the  1  Wm.  IV.  c.  70,  s.  14,  it  was  By  the  i  w. 
enacted  that  from  the  12th  of  October,  1830,  all  power  weish' 
and  jurisdiction  of  the  judges  and  courts  of  great  sessions,  aboUshed. 
both  at  law  and  equity,  in  the  principality  of  Wales  should 
cease,  and  that  all  suits  in  equity  there  depending,  should 
be  transferred  into  the  court  of  exchequer,  and  by  s.  13,  it  is 
enacted,  that  the  king's  writ  should  be  directed  and  obeyed, 
and  the  jurisdiction  of  the  courts  of  common  law  and  the 
judges  thereof,  should  extend  and  be  exercised  in  like  manner 
as  the  jurisdiction  of  such  courts  is  now  exercised  in  and 
over  the  counties  of  England.  The  administration  of  justice 
in  Wales  is  thus  rendered  uniform  in  every  respect  with  that 
in  England.  Wales,  since  its  union  with  England,  returned 
twenty-seven  members  to  the  House  of  Commons,  and  by 
the  Reform  Act,  2  Wm.  IV.  c.  45,  s.  1 5,  a  second  knight  of 
the  shire  was  given  to  the  three  counties  of  Carmarthen, 
Denbigh,  and  Glamorgan,  and  by  s.  4,  Merthyr  Tydvil  is 
made  a  borough  returning  one  member. 

The  kingdom  of  Scotland,  notwithstanding  the  union  o{  ^^^^^^ 
the  crowns  on  the  accession  of  their  king  James  VI.  to  that  J^diSinlt^ 
of  England,  continued  an  entirely  separate  and  distinct  king-  ^^e  maon 
dom  for  above  a  century  more,  though  an  union  had  been 
long  projected  ;  which  was  judged  to  be  the  more  easy  to  be 
done,  as  both  kingdoms  were  anciently  under  the  same  go- 
vernment, and  still  retained  a  very  great  resemblance,  though 
far  from  an  identity,  in  their  laws.     By  an  act  of  parliament 
1  Jac.  I.  c.  1,  it  is  declared,  that  these  two  mighty,  famous, 
and  ancient  kingdoms  were  formerly  one.     And  sir  Edward 
Coke  observes,®  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  also 
in  their  ancient  laws,  the  descent  of  the  crown,  their  parlia- 
ments^ their  titles  of  nobility,  their  officers  of  state  and  of 

*  4  last.  345. 
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which  was 
effected  in 
1707,  6  &  6 
Anne. 


The  articles 
of  theUnion. 


justice,  their  writs,  their  customs,  and  even  the  language  of 
their  laws.  Upon  which  account  he  supposes  the  common 
law  of  each  to  have  been  originally  the  same :  especially  as 
their  most  ancient  and  authentic  book,  called  regiam  majesta- 
tern,  and  containing  the  rules  of  their  ancient  cammon  law, 
is  extremely  similar  to  that  of  Glanvil,  which  contains  the 
principles  of  ours,  as  it  stood  in  the  reign  of  Henry  IT.  And 
the  many  diversities,  subsisting  between  the  two  laws  at  pre- 
sent, may  be  well  enough  accounted  for,  from  a  diversity  of 
practice  in  two  large  and  uncommunicating  jurisdictions, 
and  from  the  acts  of  two  distinct  and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  the 
old  common  law  of  both  kingdoms. 

However,  sir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difficulties  in  carrying  on  the  projected 
union :  but  these  were  at  length  overcome,  and  the  great 
work  was  happily  effected  in  1707,  6  Anne;  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations ;  the  purport  of  the  most  considerable  being  as 
follows : 

1.  That  on  the  first  of  May  1707,  and  for  ever  after 
thS  kingdoms  of  England  and  Scotland  shall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

2*  The  succession  to  the  monarchy  of  Great  Britian  shall 
be  the  same  as  was  before  settled  with  regard  to  that  of 
England. 

3.  The  united  kingdom  shall  be  represented  by  one  par- 
liament. 

4.  There  shall  be  a  communication  of  all  rights  and  pri- 
vileges between  the  subjects  of  both  kingdoms,  except  where 
it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000J.  by  a  land  tax, 
Scotland  shall  raise  48,000/. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of 
measures,  shall  be  reduced  to  those  of  England,  throughout 
the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise, 
shall  be  the  same  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  shall  remain  in  force ;  though  alterable 
by  the  parliament  of  Great  Britain.     Yet  with  this  caution ; 
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that  laws  relating  to  public  policy  arc  alterable  at  the  discre- 
tion of  the  parliament ;  laws  relating  to  private  right  are  not 
to  be  altered  but  for  the  evident  utility  of  the  people  of  Scot- 
land. 

S2.  Sixteen  peers  are  to  be  chosen  to  represent  the  peer-  r  97  i 
age  of  Scotland  in  parliament;  they  are  elected  only  for 
one  parliament :  and  forty-five  members  were  to  sit  in  the 
house  of  commons,  which  number  by  the  Scotch  reform 
act  9  is  extended  to  fifty-three^  being  thirty  for  counties  and 
twenty-three  for  boroughs. 

83.  The  sixteen  peers  of  Scotland  shall  have  all  privileges 
of  parliament :  and  all  peers  of  Scotland  shall  be  peers  of 
Great  Britain,  and  rank  next  after  those  of  the  same  degree 
at  the  time  of  the  union,^  and  shall  have  all  privileges  of 
peers,  except  sitting  in  the  house  of  lords  and  voting  on  the 
trial  of  a  peer. 

These  are  the  principal  of  the  twenty-five  articles  of  union.  Ratified  by 

•L«i  •/»!  1  t\  It  f    K  o*      ***®  ^  Anne, 

which  are  ratified  and  confirmed  by  statute  5  Ann.  c.  o,  in  c.  s,  which 

,  ,  establishes 

which  statute  there  are  also  two  acts  of  parliament  recited ;  the  church 

*  of  Scotland 

the  one  of  Scotland,  whereby  the  church  of  Scotland  and  and  the  fopr 

''  ,  universities^ 

also  the  four  universities  of  that  kingdom,  are  established  and  ren«ic» 

11    tJ^e  acts  for 

for  ever,  and  all  succeeding  sovereigns  are  to  take  an  oath  the  preser- 
inviolably  to  maintain  the  same ;    the  other  of  England,  ^^^J^^"'*^^ 
6  Ann.  c.  6,  whereby  the  acts  of  uniformity  of  13  Eliz.  and  perpetual. 
13  Car.  II.  (except  as  the  same  had  been  altered  by  parlia- 
ment at  that  time)  and  all  other  acts  then  in  force  for  the 
preservation  of  the  church  of  England,  are  declared  per- 
petual ;  and  it  is  stipulated,  that  every  subsequent  king  and 
queen  shall  take  an  oath  inviolably  to  maintain  the  same 
within  England,  Ireland,  Wales,  and  the  town  of  Berwick 


«  2&3  W.  4.  C.65.S.  1. 

^  Compare  this  with  the  correspond- 
ing article  of  the  Irish  Union,  stated 
IMff.  In  consequence  of  the  con- 
struction of  art.  22,  the  crown  cannot 
create  a  new  Scotch  peerage  with  the 
elective  right,  as  it  would  be  an  in- 
truflion  on  the  rights  of  the  existing 
electors ;  and  therefore,  says  Mr. 
Justice  Coleridge,  *'  I  believe  Scotch 
peers  arc  never  made  except  in  the 
caies  of  the  royal  family,  though  ex^ 


tlnct  peerages  are  revived  and  forfeited 
ones  restored."  There  is  also  a  fur- 
ther difficulty  under  art.  23,  as  to  the 
precedence  of  any  new  Scotch  peer. 
Under  this  art.  it  would  seem  that  he 
would  rank  before  all  peers  of  the 
same  degree,  whether  English,  Scotch, 
or  Irish,  whose  patent  bears  date  after 
the  year  1707.  The  election  of  Scotch 
peers  is  further  regulated  by  the  2  &  3 
W.  4.  c.  63. 
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upon  Tweed.  And  it  is  enacted,  that  these  two  acts 
"  shall  for  ever  be  observed  as  fundamental  and  essential 
"  conditions  of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed, 
1.  That  the  two  kingdoms  are  now  so  inseparably  united, 
that  nothing  can  ever  disunite  them  again ;  except  the 
beTepe^d.  mutual  couscut  of  both,  or  the  successful  resistance  of  either, 
upon  apprehending  an  infringement  of  those  points  which 
when  they  were  separate  and  independent  nations,  it  was 
mutually  stipulated  should  be  '*  fundamental  and  essential 
"  conditions  of  the  union."  *  2.  That  whatever  else  may 
L  "  J  be  deemed  "  fundamental  and  essential  conditions,"  the 
preservation  of  the  two  churches,  of  England  and  Scotland, 
in  the  same  state  that  they  were  in  at  the  time  of  the  union, 
and  the  maintenance  of  the  acts  of  uniformity  which  es- 
tablish our  common  prayer,  are  expressly  decliared  so  to  be. 
3,  That  therefore  any  alteration  in  the  constitution  of  either 
of  those  churches,  or  in  the  liturgy  of  the  church  of  England, 


^  It  may  justly  be  doubted,  whether 
even  such  an  infringement  (though  a 
manifest  breach  of  good  faith^  unless 
done  upon  the  most  pressing  necessity) 
would  of  itself  dissolve  the  union  :  fur 
the  bare  idea  of  a  state,  without  a  power 
somewhere  vested  to  alter  every  part 
of  its  laws,  is  the  height  of  political  ab- 
surdity. The  truth  seems  to  be,  that 
in  such  an  i-nctyrporate  union  (which  is 
well  distinguished  by  a  very  learned 
prelate  from  afoederate  alliance^  where 
such  an  infringement  would  certainly 
rescind  the  compact)  the  two  con- 
tracting states  are  totally  annihilated, 
without  any  power  of  a  revival ;  and 
a  third  arises  from  their  conjunction, 
in  which  all  the  rights  of  sovereignty, 
and  particularly  that  of  legislation, 
must  of  necessity  reside.  (See  War- 
burton's  alliance,  195.)  But  the 
wanton  or  imprudent  exertion  of  this 
right  would  probably  raise  a  very 
alarming  ferment  in  the  minds  of  indi- 
viduals; and  therefore  it  is  hinted 
above  that  such  an  attempt  might  en- 
danger (though  by  no  means  de$troy) 


the  union. 

To  illustrate  this  matter  a  little  far- 
ther :  an  act  of  parliament  to  repeal  or 
alter  the  act  of  uniformity  in  England, 
or  to  establish  episcopacy  in  Scotland, 
would  doubtless  in  point  of  authority 
be  sufficiently  valid  and  binding ;  and, 
notwithstanding  such  an  act,  the  union 
would  continue  unbroken.  Nay,  each 
of  these  measures  might  be  safely  and 
honourably  pursued,  if  respectively 
agreeable  to  the  sentiments  of  the 
English  church,  or  the  kirk  in  Scot- 
land. But  it  should  seem  neither  pru- 
dent, nor  perhaps  consistent  with  good 
faith,  to  venture  upon  either  of  those 
steps,  by  a  spontaneous  exertion  of  the 
inherent  powers  of  parliament,  or  at 
the  instance  of  mere  individuals. — So 
sacred  indeed  are  the  laws  above-men- 
tioned (for  protecting  each  church  and 
the  English  liturgy)  esteemed,  that  in 
the  regency  acts  both  of  1751  and  1765 
the  regents  are  expressly  disabled  from 
assenting  to  the  repeal  or  alteration  of 
either  these,  or  the  act  of  settlement. 
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(unless  with  the  consent  of  the  respective  churches,  col- 
lectively or  representatively  given,)  would  be  an  infringe- 
ment of  these  "  fundamental  and  essential  conditions,"  and 
greatly  endanger  the  union.  4.  That  the  municipal  laws 
of  Scotland  are  ordained  to  be  still  observed  in  that  part 
of  the  island,  unless  altered  by  parliament;  and  they  still 
(with  regard  to  the  particulars  unaltered)J  continue  in  full 
force.  Wherefore  the  municipal  or  common  laws  of  England 
are,  generally  speaking,  of  no  force  or  validity  in  Scotland ; 
and  of  consequence,  in  the  ensuing  volume,  we  shall 
have  very  little  occasion  to  mention,  any  farther  than  some- 
times by  way  of  illustration,  the  municipal  laws  of  that  part 
of  the  united  kingdoms.  But  where  Scotland  is  not  in- 
tended to  be  included,  the  method  is  expressly  to  declare 
that  the  act  does  not  extend  to  Scotland.  ^ 

The  town  of  Berwick  upon  Tweed  was  originally  part   [  99  ] 
of  the  kingdom  of  Scotland;  and,  as  such,  was  for  a  time  Berwkk- 

o  13  9  upon  Tweed. 

reduced  by  king  Edward  I.  into  the  possession  of  the  crown 
of  England:    and,  during  such  its  subjection,  it  received 


i  lliere  have  been  several  important 
acts  passed  for  improving  the  admi- 
nistration of  justice  in  Scotland  since 
the  time  of  the  anion,  and  more  espe- 
cially since  the  commentaries  of  Black- 
stone  were  published.  Thus  trial  by 
jury  has  been  extended  to  Scotland  in 
civil  cases  by  the  55  Geo.  III.  c.  42; 
and  thift  mode  of  trial  has  been  further 
explained  and  improved  by  several 
subsequent  statutes,  59  Geo.  III.  c.35. 
6  Geo.  IV.  c.  120;  1  Wm.  IV.  c.69. 
By  the  20  Geo.  II.  c.  43,  heritable  ju- 
risdictions were  taken  away  and  abo- 
lished. By  the  10  Geo.  IV.  c.  55, 
proceedings  for  the  recovery  of  small 
debts  may  be  bad  in  the  sheriffs' 
courts ;  and  by  the  7  Wm.  IV.  and  1 
Vict.  c.  41 ,  further  regulations  were 
made  as  to  the  same  subject,  and  for 
the  establishment  of  circuit  courts  for 
the  trial  of  small  debt  causes  by  the 
sherifls ;  and  by  the  I  6c  2  Vict  c.  1 19, 
various  enactments  were  made  as  to 
4ie  constitution,  jurisdiction,  and  form 


of  process  of  such  sheriffs*  courts.  By 
the  2  Wm.  IV.  c.  54.  the  Court  of 
Exchequer  was  abolished,  and  various 
acts  have  been  passed  for  regulating 
and  improving  the  Court  of  Session. 
59  Geo.  III.  c.  45.  2  Wm.  IV.  c.  5. 
But  perhaps  the  most  important  act, 
as  affecting  both  England  and  Scot- 
land, is  the  2  Wm.  IV.  c.  33,  amended 
by  the  4  &  5  Wm.  IV.  c.  82,  by  which 
the  Courts  of  Chancery  and  Exchequer 
have  the  power  of  ordering  the  service 
of  their  process  in  any  suit  concerning 
lands  in  England  and  Wales,  or  money 
in  the  funds,  or  the  dividends  thereof, 
to  be  served  on  defendants  residing  in 
any  part  of  the  united  kingdom  of 
Great  Britain  or  Ireland,  which  has 
been  held  to  apply  to  Scotland.  Ca- 
meroH  v.  Cameron,  2  Myl.  &  K.  289. 
Parkei'  v.  Lloyd,  5  Sim.  508.  S.  C. 
2  Myl.  &  K.  290  n. 

^  Per  Lord  Mansfield,  2  Burr.  853, 
856. 
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from  that  prince  a  charter,  which  (after  its  subsequent  cession 
by  Edward  Balliol,  to  be  for  ever  united  to  the  crown  and 
realm  of  England)  was  confirmed  by  king  Edward  III., 
with  some  additions ;  particularly  that  it  should  be  governed 
by  the  laws  and  usages  which  it  enjoyed  during  the  time  of 
king  Alexander,  that  is,  before  its  reduction  by  Edward  I. 
Its  constitution  was  new  modelled,  and  put  upon  an  English 
footing  by  a  charter  of  king  James  I. :  and  all  its  liberties, 
franchises,  and  customs,  were  confirmed  in  parliament  by 
the  statutes  22  Edw.  IV.,  c.  8,  and  2  Jac.  1,  c.  28.  Though 
therefore  it  hath  some  local  peculiarities,  derived  from  the 
therSatacrf  ^^^cicnt  laws  of  Scotland,^  yet  it  is  clearly  part  of  the  realm 
England.  q{  England,  being  represented  by  burgesses  in  the  house  of 
commons,  and  bound  by  all  acts  of  the  British  parliament, 
whether  specially  named  or  otherwise.  And  therefore  it 
20G.n.c.42.  was  (perhaps  superfluously)  declared  by  statute  20  Geo.  II. 

enactsthat  .^^  i  ,  t^       i        i         i       .  •  i    .  n 

when  Eng-  c.  42,  that,  whcrc  IjiUgland  only  is  mentioned  m  any  act  of 
mentioned  parliament,  the  same  notwithstanding  hath  and  shall  be 
parliament,  deemed  to  Comprehend  the  dominion  of  Wales  and  town  of 

Wales  and 

Berwick       Bcrwick  UDon  Tweed.     And  though  certain  of  the  king's 

shall  be  in-  ^  . 

eluded.  writs  or  processes  of  the  courts  of  Westminster  do  not 
usually  run  into  Berwick,  yet  it  hath  been  solemnly  ad- 
judged"^ that  all  prerogative  writs  (as  those  of  mandamtiSi 
prohibition,  habeas  corpus,  certiorari,  ^c.)  may  issue  to 
Berwickas  well  as  to  every  other  of  the  dominions  of  the 
crown  of  England ;  and  indictments  and  other  local  mat- 
ters arising  in  the  town  of  Berwick  may  be  tried  by  a 
jury  of  the  county  of  Northumberland,  and  shall  be  con- 
sidered for  that  purpose  a  part  of  this  county.  ° 

Ireland.  ^.s  to  Ireland,  that  was  until  very  recently  a  distinct 

kingdom;  though  a  dependent  subordinate  kingdom.  It 
was  only  entitled  the  dominion  or  lordship  of  Ireland,^  and 

r  100  1  ^^^  king's  style  was  no  other  than  doniiniis  HibemicB,  lord 
of  Ireland,  till  the  thirty-third  year  of  king  Henry  the 
eighth ;  when  he  assumed  the  title  of  king,  which  is  re- 
cognised by  act  of  parliament  35  Hen.  VIII.,  c.  3.     But, 

«  Hale  Hist.  C.  L.  183.  1  Sid.  382.      292.  Stat.  1 1  Geo. I.  c.  4.  4Burr.834. 
462.     2  Show.  365.  »  5  &  6  Wm.  IV.  c.  76.  s.  109. 

"  2  Cro.  Jac.  643.    2  Roll.  Abr.  **  Slat,  Hibernia.  14  Hen.  III. 
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there  is  this  difference  between  Scotland  and  Ireland,  that 
the  former,  as  we  have  seen,  differed  from  England  in  its 
municipal  laws ;  but  Ireland,  on  the  other  hand,  even  when 
a  distinct  kingdom,  yet  in  general  agreed  in  its  laws  with 
England.  The  inhabitants  of  Ireland  are,  for  the  most 
part,  descended  from  the  English,  who  planted  it  as  a  kind 
of  colony,  after  the  conquest  of  it  by  king  Henry  the  second; 
and  the  laws  of  England  were  then  received  and  sworn  to 
by  the  Irish  nation,  assembled  at  the  council  of  Lismore.P 
But  Ireland,  thus  conquered,  planted,  and  governed,  until 
lately  still  continued  in  a  state  of  dependence. 

At  the  time  of  this  conquest  the  Irish  were  governed  by  ttSkSwioJ 
what  they  called  the  Brehon  law,  so  styled  from  the  Irish  '^•»**- 
name  of  judges,  who  were  denominated  Brehons.*i  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  able  sages  of  the  law  ;  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
quest, is  said  to  have  ordained  and  established  that  Ireland 
should  be  governed  by  the  laws  of  England  :*"  which  letters 
patent  sir  Edward  Coke®  apprehends  to  have  been  there 
confirmed  in  parliament.  But  to  this  ordinance  many  of 
the  Irish  were  averse  to  conform,  and  still  stuck  to  their 
Brehon  law :  so  that  both  Henry  the  third  *  and  Edward 
the  first^  were  obliged  to  renew  the  injunction ;  and  at  length 
in  a  parliament  holden  at  Kilkenny,  40  Edw.  III.,  under 
Lionel  Duke  of  Clarence,  the  then  lieutenant  of  Ireland, 
the  Brehon  law  was  formally  abolished,  it  being  unanimously 
declared  to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of 
later  times.  And  yet,  even  in  the  reign  of  queen  Elizabeth,  [  101  ] 
the  wild  natives  still  kept  and  preserved  their  Brehon  law ; 
which  is  described^  to  have  been  "  a  rule  of  right  unwritten, 
*'  but  delivered  by  tradition  from  one  to  another,  in  which 
**  oftentimes  there  appeared  great  shew  of  equity  in  de- 

*  Pryn.  on  4  Inst.  249.  utunUir  Hybernici  Deo  detestabiles  ««•* 
^  4  Inst.  358.      Edni.    Speiiser*8      istunt,  et  omni  juri  dissonant,  adeo 

state  of  Ireland,  p.  1513.  edit.  Hughes.  quod  leges  cenaeri  non  debeant ; — nobis 

'  Vaugh.  294.     2  Pryn.  Hec.  85.  et  consilio  nostro  satis  videtur  expedietis, 

7  Rep.  23.  eisdem  utendas  concedere  leges  AngUm 

*  1  Inst.  141.  canas.     3  Pryn.  Rec.  1218. 
<  i4.  A.  3a     1  Rym.  Frod.  442.  "  Edm.  Spenser,  ibid. 

*  A,  R,  S^—'pro  eo  quod  leges  quibus 
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^  termining  the  right  between  party  and  party,  but  in  many 
"  things  repugnant  quite  both  to  God's  laws  and  man's." 
The  latter  part  of  this  character  is  alone  ascribed  to  it,  by 
the  laws  before  cited  of  Edward  the  first  and  his  grandson. 
SlS^wnd  But  as  Ireland  was  a  distinct  dominion,  and  had  parlia- 
ireianu.  ments  of  it's  own,  it  is  to  be  observed,  that  though  the  im- 
memorial customs,  or  common  law,  of  England  were  made 
the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  English 
parliament,  since  the  twelfth  of  king  John,  extended  into 
that  kingdom ;  unless  it  were  specially  named,  or  included 
under  general  words,  such  as,  "  within  any  of  the  king's  do- 
"  minions."  And  this  is  particularly  expressed,  and  the 
reason  given  in  the  year  books  :^  "  a  tax  granted  by  the  par- 
"  liament  of  England  shall  not  bind  those  of  Ireland,  be- 
"  cause  they  are  not  summoned  to  our  parliament;"  and 
again,  *'  Ireland  hath  a  parliament  of  it's  own,  and  maketh 
*^  and  altereth  laws ;  and  our  statutes  do  not  bind  them,  be- 
*^  cause  they  do  not  send  knights  to  our  parliament:  but 
"  their  persons  are  the  king's  subjects,  like  as  the  inhabitants 
"  of  Calais,  Gascoigne,  and  Guienne,  while  they  continued 
'*  under  the  king's  subjection."  The  general  run  of  laws, 
enacted  by  the  superior  state,  are  supposed  to  be  calculated 
for  it's  own  internal  government,  and  do  not  extend  to  it's 
distant  dependent  countries  ;  which,  bearing  no  part  in  the 
legislature,  are  not  therefore  in  its  ordinary  and  daily  con- 
templation. But,  when  the  sovereign  legislative  power  sees 
it  necessary  to  extend  it's  care  to  any  of  it's  subordinate  do- 
minions, and  mentions  them  expressly  by  name  or  includes 
them  under  general  words,  there  can  be  no  doubt  but  then 
they  are  bound  by  it's  laws.* 
met^^d^of  The  original  method  of  passing  statutes  in  Ireland  was 
to^irSlnSr^  nearly  the  same  as  in  England,  the  chief  governor  holding 
[  10^  ]  parliaments  at  his  pleasure,  which  enacted  such  laws  as  they 
thought  proper.y  But  an  ill  use  being  made  of  this  liberty, 
particularly  by  lord  Gormanstown,  deputy-lieutenant  in  the 
po  nin  s'  ^^^8"  of  Edward  IV. ,2  a  set  of  statutes  were  there  enacted 
laws.  in    the   10  Hen.  VII.  (Sir  Edward  Poynings  being  then 

"^  20  Hen.  VI  8.  2  Ric.  III.  12.  ^  Irish  Stat.  11  Eliz.  st.  3.  c.  8. 

*  Year  book,  1  Hen.  VII.  3.  7  Rep.  *  Ibid.  10  Hen.  VII.  c.  23. 

22.  Calvin's  case. 
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lord  deputy,  whence  they  are  called  Poynings'  laws)  one  of 
which,*  in  order  to  restrain  the  power  as  well  of  the  deputy 
as  the  Irish  parliament  provides,  1.  That,  before  any  par- 
liament be  summoned  or  holden,  the  chief  governor  and 
council  of  Ireland  shall  certify  to  the  king  under  the  great 
seal  of  Ireland  the  considerations  and  causes  thereof,  and 
the  articles  of  the  acts  proposed  to  be  passed  therein.  2. 
That  after  the  king,  in  his  council  in  England,  shall  have 
considered,  approved,  or  altered  the  said  acts,  or  any  of 
them,  and  certified  them  back  under  the  great  seal  of  Eng- 
land, and  shall  have  given  licence  to  summon  and  hold  a 
parliament,  then  the  same  shall  be  summoned  and  held ;  and 
therein  the  said  acts  so  certified,  and  no  other,  shall  be  pro- 
posed, received,  or  rejected.^  But  as  this  precluded  any 
law  from  being  proposed,  but  such  as  were  pre-conceived  be- 
fore the  parliament  was  in  being,  which  occasioned  many 
inconveniences  and  made  frequent  dissolutions  necessary,  it 
was  provided  by  the  statute  of  Philip  and  Mary  before-cited, 
that  any  new  propositions  might  be  certified  to  England  in 
the  usual  forms,  even  after  the  summons  and  during  the 
session  of  parliament.  By  this  means  however  there  was 
nothing  left  to  the  parliament  in  Ireland,  but  a  bare  nega- 
tive or  power  of  rejecting,  not  of  proposing  or  altering,  any 
law.  But  the  usage  was  before  the  union,  that  bills  were 
often  framed  in  either  house,  under  the  denomination  of 
"  heads  for  a  bill  or  bills :"  and  in  that  shape  they  were 
offered  to  the  consideration  of  the  lord  lieutenant  and  privy 
council :  who  upon  such  parliamentary  intimation,  or  other- 
wise upon  the  application  of  private  persons,  received 
and  transmitted  such  heads,  or  rejected  them  without  any 
transmission  to  England.  And  with  regard  to  Poynings' 
law  in  particular,  it  could  not  be  repealed  or  suspended,  un-  [  103  ] 
less  the  bill  for  that  purpose,  before  it  were  certified  to  Eng- 
land, were  approved  by  both  the  houses.^ 

But  the  Irish  nation,  being  excluded  from  the  benefit  of 
the  English  statutes,  were  deprived  of  many  good  and  pro- 
fitable laws,  made  for  the  improvement  of  the  common  law : 


a    t^. 


Cap.  4.  expounded  by  3  &  4  Ph.  ^  4  Inst.  353. 

&  M.  c.  4.  '  Irish  Stat.  11  Elii.  st.  3.  c.  38. 
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and  the  measure  of  justice  in  both  kingdoms  becoming 
thence  no  longer  uniform,  it  was  therefore  enacted  by  ano- 
ther of  Poynings'  laws,<^  that  all  acts  of  parliament,  before 
made  in  England,  should  be  of  force  within  the  realm  of 
Ireland.®  But,  by  the  same  rule,  that  no  laws  made  in  Eng- 
land, between  king  John's  time  and  Poynings'  law,  were  then 
No  acts        binding  in  Ireland, 'it  follows  that  no  acts  of  the  English 

made  since  o  '  o 

10  Hen.  VII.  parliament  made  since  the  10  Hen.  VII.  do  now  bind  the 

bind  Ireland  '■ 

^lesssped-  people  of  Ireland,  unless  specially  named  or  included  under 
general  words.^  And  on  the  other  hand  it  is  equally  clear, 
that  where  Ireland  is  particularly  named,  or  is  included 
under  general  words,  they  are  bound  by  such  acts  of  par- 
liament.^ 

Thus  we  see  how  extensively  the  laws  of  Ireland  even 
before  the  union,  communicated  with  those  of  England:  and 
indeed  such  communication  was  highly  necessary,  as  the 
ultimate  resort  from  the  courts  of  justice  in  Ireland  was  to 
those  in  England ;  a  writ  of  error  (in  the  nature  of  an  ap- 
peal) lying  from  the  king's  bench  in  Ireland  at  one  time  to 
the  king's  bench  in  England,^  as  well  before  the  union  as 
after,  although  this  was  altered  by  the  statute  ^3  Geo. 
III.  c.28,^  and  as  the  appeal  from  the  chancery  in  Ireland 
lay  immediately  to  the  house  of  lords  here ;  indeed,  by  the 
statute  6  Geo.  I.  c.  5.,  the  peers  of  Ireland  had  no  juris- 
diction to  affirm  or  reverse  any  judgments  or  decrees  what- 
soever.    But  this  statute  was  repealed  by  the  22  Geo.  III. 

mcS^of  go.  ^'  ^'  ^"^  ^y  ^^^  ^^  ^^^-  ^I^-  c.  28,  and  the  mode  of  go- 
^ingire   yeming  Ireland  has  recently  been  entirely  changed,  and 

during  the  present  century  she  has  no  longer  been  treated  as 
a  dependent  country,  but  has  in  most  particulars  been  ad- 
mitted in  a  full  participation  of  the  rights  and  privileges  en- 
tinion  ef.     J^^^^  ^V  England  herself.     The  first  great  step  toward  this 
1800^*°      important  change,  was  to  promote  an  identification  of  in- 


*  cap.  22.  VIII ;  as  appears  by  the  ancieat  book, 

*  4  Inst.  351.  intituled,  diversity  of  courts,  c,  bank  U 
f  12  Rep.  112.  roy. 

^  See  further  as  to  what  acts  bind  >  By  this  statute  the  appeal  from 

Ireland,  Gabbett's  Abridg.  Irish  Stat.  the  Irish  K.  B.  was  to  the  Irish  House 

Pref.  p.  xiii.  of  Lords,  and  since  the  union  it  is  to 

"  This  was  law  in  the  time  of  Hen.  the  imperial  House  of  Lords. 
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terests  by  efiecting  a  legislative  union  of  the  two  countries. 
This  measure  which  had  been  so  successfully  carried 
through  as  to  Wales  and  Scotland,  and  had  been  in  these 
instances  productive  of  consequences  so  advantageous  to 
all  parties,  was  achieved,  but  not  without  heart-burning  and 
difficulty,  in  the  year  1800.  The  following  are  the  principal 
articles  of  this  union  as  contained  in  the  statute  of  the  39  & 
40of  Geo.  in.  C.67.  (England)  and  40  G.  III.  c.  38.  (Ireland). 

1.  That,  from  the  first  day  of  January,  in  the  year  1801, 
tbe  kingdoms  of  Great  Britain  and  Ireland  shall  be  united. 

2.  That  the  succession  to  the  crown  of  the  united  king- 
dom shall  continue  limited  and  settled  as  the  succession  to 
the  crown  of  the  two  kingdoms  was  settled,  according  to  the 
then  existing  laws,  and  to  the  terms  of  the  union  between 
Elngland  and  Scotland. 

3.  That  the  united  kingdom  shall  be  represented  in  one 
and  the  same  parliament. 

4.  That  four  lords  spiritual  of  Ireland,  by  rotation  of  ses- 
sions, and  twenty-eight  lords  temporal  of  Ireland,  elected 
for  life  by  the  peers  of  Ireland,  shall  be  the  number  to  sit 
and  YOte  on  the  part' of  Ireland  in  the  House  of  Lords  of 
the  united  kingdom  ;  and  that  one  hundred  commoners  shall 
be  the  number  to  sit  and  vote  on  the  part  of  Ireland  in  the 
House  of  Commons  of  the  united  kingdom.  And  it  is  fur- 
ther-enacted that,  any  peer  of  Ireland,  not  having  been  pre- 
viously elected  to  sit  in  the  House  of  Lords  of  the  united 
kiogdom,  shall  be  capable  of  serving  in  the  House  of  Com* 
mons,  but  so  long  as  he  shall  be  a  member  of  the  House  of 
Commons,  he  shall  not  be  entitled  to  the  privilege  of  peerage. 
No  creation  of  an  Irish  peerage  to  take  place  unless  three 
of  the  peerages  of  Ireland  shall  have  become  extinct,  until  the 
number  of  Irish  peers  is  reduced  to  one  hundred ;  but  the 
distinct  peerage  of  Ireland  is  to  be  kept  up  to  that  number, 
over  and  above  the  number  of  such  of  the  said  peers  as  shall 
be  entitled  to  an  hereditary  seat  in  the  House  of  Lords  of 
the  united  kingdom.  The  lords  spiritual  of  Ireland  to  have 
rank  immediately  after  the  lords  spiritual  of  the  like  degree 
of  Great  Britain ;  and  the  persons  holding  temporal  peer- 
ages of  Ireland,  existing  at  the  time  of  the  union,  to  rank 
immediately  after  persons  holding  peerages  of  the  like  de- 
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grees  in  Great  Britain,  subsisting  at  the  time  of  the  union ; 
all  peerages  of  Ireland  created  after  the  union  to  have  rank 
with  the  peerages  of  the  united  kingdom,  according  to  the 
dates  of  their  creations ;  and  all  peerages,  both  of  Great 
Britain  and  Ireland,  whether  subsisting  at  the  time  of  the 
union  or  created  subsequently,  to  be  considered  as  peerages 
of  the  united  kingdom ;  and  all  the  peers  of  Ireland,  (in- 
cluding those  not  elected  to  sit  and  vote  on  the  part  of  Ire- 
land, in  the  House  of  Lords  of  the  united  kingdom)  to  enjoy 
all  privileges  of  peers  as  fully  as  the  peers  of  Great  Britain ; 
the  hereditary  right  of  sitting  in  the  House  of  Lords,  and 
the  privileges  dependiug  thereon  only  excepted. 

5.  That  the  churches  of  England  and  Ireland,  as  esta- 
blished at  the  time  of  the  union,  shall  henceforth  be  united 
into  one  protestant  episcopal  church,  and  that  the  doctrine, 
worship,  discipline  and  government,  shall  be  for  ever  as  the 
same  were  then  by  law  established  for  the  church  of  Eng- 
land ;  and  that  the  continuance  and  preservation  of  the  said 
united  church  shall  be  deemed  an  essential  and  fundamental 
part  of  the  union. 

6.  That  the  people  of  Great  Britain  and  Ireland  shall 
be  on  the  same  footing  in  respect  of  trade  and  navigation, 
and  in  all  treaties  made  by  his  Majesty,  his  heirs  and  suc- 
cessors, with  any  foreign  power ;  and  that  all  prohibitions  and 
bounties  on  the  export  of  articles,  the  growth,  produce,  or 
inanufstctures  of  either  country  to  the  other  shall  cease ;  and 
all  articles  the  growth,  produce,  or  manufacture  of  either  coun- 
try, when  exported  through  the  other,  are  subjected  to  the  same 
charges  as  if  they  had  been  exported  directly  from  the  country 
of  which  they  were  the  growth,  produce,  or  manufacture. 

7.  That  the  charge  arising  from  the  payment  of  the  in- 
terest, and  the  sinking  fund  for  the  reduction  of  the  princi- 
pal of  the  debt  incurred  in  either  kingdom  before  the  union, 
shall  continue  to  be  separately  defrayed  by  Great  Britain 
and  Ireland  repectively ;  and  that^  the  future  expenditure  of 
the  united  kingdom  shall  be  defrayed  in  proportion,  as,  the 
parliament  shall  deem  just  and  reasonable,  upon  any  revi- 
sion of  such  proportions  at  periods  not  more  distant  than 
twenty  years,  nor  less  than  seven  years,  from  each  otb^. 

8.  That  all  laws  in  force  at  the  time  of  the  union,  and  all 
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the  courts  of  civil  and  ecclesiastical  jurisdiction  within  the 
respective  kingdoms  shall  remain  as,  at  the  time  of  the 
union,  by  law  established  ;  subject  to  such  alterations  as 
circumstances  may  appear  to  the  parliament  of  the  united 
kingdom  to  require ;  provided  that  all  writs  of  error  and 
appeals  which  might  before  the  union  have  been  decided  by 
the  House  of  Lords  of  either  kingdom,  shall  forthwith  be 
finally  decided  by  the  House  of  Lords  of  the  united  kingdom. 

According  to  the  spirit  of  this  union  several  acts  have 
been  passed  by  the  imperial  parliament  for  the  purpose  of 
establishing  a  complete  equality  of  rights  and  privileges 
throughout  the  whole  of  the  united  kingdom.  Thus,  after 
much  partial  and  temporary  legislation  on  the  subject,  a  full 
measure^  of  relief  was  given  to  her  Majesty's  Roman  cathoUc 
Catholic  subjects,  which  was  an  especial  boon  to  Ireland,  Son!*  '^ 
where  this  persuasion  is  much  more  numerously  followed  than 
any  other.  Again,  by  the  Irish  Reform  Act^  the  number  irish  Reform 
of  members  to  be  returned  by  this  country  to  the  House  of 
Commons  was  increased  to  one  hundred  and  five,  and  by 
the  same  act  the  parliamentary  franchise  was  assimilated  to 
that  of  England.  In  many  other  instances  the  tone  and 
feeling  of  the  country  has  been  elevated,  and  thus  it  is  to 
be  hoped  that  Ireland,  instead  of  being  the  side  on  which 
England  may  be  most  easily  assailed,  may  become  her 
stoutest  bulwark. 

With  regard  to  the  other  adjacent  islands  which  are  sub-  [  l05  ] 
ject  to  the  crown  of  Great  Britain,  some  of  them  (as  the  isle 
of  Wight,!  of  Portland,  of  Thanet,  &c.)  are  comprised  within  [  106  ] 
some  neighbouring  county,  and  are  therefore  to  be  looked  i^®^'^^*! 
upon  as  annexed  to  the  mother  island,  and  part  of  the  king-  ^^^^eS^ 
dom  of  England.    But  there  are  others  which  require  a  more  J^JJ)^* 
particular  consideration. 

And,  first,  the  isle  of  Man  is  a   distinct  territory  from  jjMsie  or 
England,  and  is  not  governed  by  our  laws :  neither  doth  any 
act  of  parliament  extend  to  it,  unless  it  be  particularly  named 
therein ;  and  then  an  act  of  parliament  is  binding  there."*  It 
was  formerly  a  subordinate  feudatory  kingdom,  subject  to  the 

J  10  G«o.  IV.  c.  7.  Wight  is  severed  from   Hampshire. 

*  a  fc  3  Wm.  IV.  c.  88. 8.  9.  2  &  3  Wm.  IV,  c.  45,  s.  16. 

1  For  election  purposes  the  Isle  of  ""4  Inst.  284.    2  And.  116. 

H  2 
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kings  of  Norway;  then  to  king  John  and  Henry  III.  of 
England ;  afterward   to   the  kings  of  Scotland ;   and  then 
again  to  the  crown  of  England :  and  at  length  we  find  king 
Henry  IV.  claiming  the  island  by  right  of  conquest,  and  dis- 
posing of  it  to  the  earl  of  Northumberland ;   upon  whose 
attainder  it  was  granted  (by  the  name  of  the  lordship  of 
Man)  to  Sir  John  de  Stanley  by  letters  patent?  Henry  IV.™ 
In  his  lineal  descendants  it  continued  for  eight  generations, 
till  the  death  of  Ferdinando  earl  of  Derby,  A,  D.  1594: 
when  a  controversy  arose  concerning  the  inheritance  thereof, 
between  his  daughters  and  William  his  surviving  brother : 
upon  which,  and  a  doubt  that  was  started  concerning  the 
validity  of  the  original  patent,"*  the  island  was  seized  into  the 
queen's  hands,  and  afterwards  various  grants  were  made  of 
it  by  king  James  the  first ;  all  which  being  expired  or  sur- 
rendered, it  was  granted  afresh  in  7  Jac.  I.  to  William  earl 
of  Derby,  and  the  heirs  male  of  his  body,  with  remainder  to 
his  heirs  general ;  which  grant  was  the  next  year  confirmed 
by  act  of  parliament,  with  a  restraint  of  the  power  of  aliena- 
tion by  the  said  earl  and  his  issue  male.     On  the  death  of 
James  earl  of  Derby,  A.  D,  1735,  the  male  line  of  earl 
William  failing,  the  duke  of  Atholl  succeeded  to  the  island 
r  107  "I  as  heir  general  by  a  female  branch.     In  the  mean  time, 
though  the  title  of  king  had  long  been  disused,  the  earls  of 
Derby,  as  lords  of  Man,  had  maintained  a  sort  of  royal 
authority  therein ;  by  assenting  or  dissenting  to  laws,  and 
exercising  an  appellate  jurisdiction.   Yet,  though  no  English 
writ,  or  process  from  the  courts  of  Westminster,  was  of  any 
authority  in  Man,  an  appeal  lay  from  a  decree  of  the  lord  of 
the  island  to  the  king  of  Great  Britain  in  council.**     But  the 
distinct  jurisdiction  of  this  little  subordinate  royalty  being 
found  inconvenient  for  the  purposes  of  public  justice,  and 
for  the  revenue,   (it  afibrding  a  commodious  asylum   for 
debtors,  outlaws,  and  smugglers,)  authority  was  given  to  the 
treasury  by  statute  \2  Geo.  1.  c.  ^8,  to  purchase  the  interest 
of  the  then  proprietors  for  the  use  of  the  crown :  which  pur- 
chase was  at  length  completed  in  the  year  1765,  and  con- 
firmed by  statutes  5  Geo.  III.  c.  26  and  39,  and  45  Geo.  III. 

"  Selden.  tit.  hon.  1.3.  °  1  P.  Wins.  329. 

"  Camden.  Eliz.il.D.  1594. 
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c.  123,  whereby  the  whole  island  and  all  its  dependencies, 
so  granted  as  aforesaid,  (except  the  landed  property  of  the 
Atholl  family,  their  manorial  rights  and  emoluments,  and  the 
patronage  of  the  bishoprickP  and  other  ecclesiastical  bene- 
fices,) are  unalienably  vested  in  the  crown,  and  subjected  to 
the  regulations  of  the  British  excise  and  customs,  and  fur- 
ther by  the  6  Geo.  IV.  c.  34,  the  rights  reserved  to  the 
Duke  of  Atholl  by  the  stat.  5  Geo.  III.  c.  26,  and  45 
Geo.  III.  c.  123,  were  also  purchased,  and  are  now  also 
vested  in  the  crown. 

The  islands  of  Jersey,  Guernsey,  Sark,  Alderney,  and  jersey, 
their  appendages,  were  parcel  of  the  duchy  of  Normandy^  2"®'°*®^* 
and  were  united  to  the  crown  of  England  by  the  first  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  most  part  the  ducal  customs  of  Normandy, 
being  collected  in  an  ancient  book  of  very  great  authority, 
entituled,  le  grand  coustumier.  The  king's  writ,  or  process 
from  the  courts  of  Westminster,  (except  the  suit  is  imme" 
diately  for  the  king,^  and  writs  of  mandamus  and  prohibition 
which  are  issued  to  every  dominion  of  the  crown  *")  is  there  of 
no  force ;  but  his  commission  is.  They  are  not  bound  by  com- 
mon acts  of  our  parliaments,  unless  particularly  named»^ 
All  causes  are  originally  determined  by  their  own  officers, 
the  bailiffs  and  jurats  of  the  islands ;  but  an  appeal  lies 
from  them  to  the  king  and  council,  in  the  last  resort. 

Besides  these  adjacent  islands,  our  more  distant  planta-  [  108  ] 
tions  in  America,  and  elsewhere,  are  also  in  some  respect  coioniai 

'-  possessions. 


^  The  bishoprick  of  Man,  or  So- 
dor  and  Man,  was  formerly  within 
the  province  of  Canterbury,  but  an- 
nexed to  that  of  York  by  statute  33 
Hen.  VIU.  c.  31.  By  the  6  &  7 
Wm.  IV.  c.  77,  reciting  that  the  Ec- 
clesiastical commissioners  had  recom- 
mended (among  other  things)  that  the 
sees  of  Carlisle  and  Sodor  and  Man 
should  be  united, -and  that  it  was  ex- 
pedient that  such  recommendation 
should  be  carried  into  effect  as  conve- 
niently as  might  be,  authorized  the 
commissioners  to  lay  schemes  before 
the  king  in  council  for  carrying  into 


effect  their  recommendations.  How- 
ever, by  the  1  &  2  Vict.  c.  30,  so 
much  of  the  6  &  7  Wm.  IV.  as  relates 
to  the  see  of  Sodor  and  Man  is  re« 
pealed ;  and  by  s.  3,  it  is  enacted  that 
no  ecclesiastical  dignity  or  benefice 
shall  be  held  in  commendam  by  any 
bishop  of  Sodor  and  Man.  Since  the 
6  Geo.  IV.  c.  34,  the  patronage  of  this 
bishoprick  is  no  longer  in  the  Duke  of 
Atholl,  but  in  the  crown. 

^  2  Hale,  ch.  42,  43. 

'  Rex  v.  CowU,  2  Burr.  856. 

'  4  Inst.  286. 
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subject  to  the  English  laws.  Plantations  or  colonies^  in 
distant  countries,  are  either  such  where  the  lands  are  claimed 
by  right  of  occupancy  only,  by  finding  them  desert  and 
uncultivated,  and  peopling  them  from  the  mother  country ; 
or  where,  when  already  cultivated,  they  have  been  either 
gained  by  conquest,  or  ceded  to  us  by  treaties.  And  both 
these  rights  are  founded  upon  the  law  of  nature,  or  at  least 
upon  that  of  nations.  But  there  is  a  difference  between 
these  two  species  of  colonies,  with  respect  to  the  laws  by 
which  they  are  bound.  For  it  hath  been  held,*  that  if  an 
uninhabited  country  be  discovered  and  planted  by  English 
subjects,  all  the  English  laws  then  in  being,  which  are  the 
birthright  of  every  subject,^  are  immediately  there  in  force. 
But  this  must  be  understood  with  very  many  and  very  great 
restrictions.  Such  colonists  carry  ^  with  them  only  so  much 
of  the  English  law,  as  is  applicable  to  their  own  situation 
and  the  condition  of  an  infant  colony;  such,  for  instance, 
as  the  general  rules  of  inheritance,  and  of  protection  from 
personal  injuries.  The  artificial  refinements  and  distinctions 
incident  to  the  property  of  a  great  and  commercial  people, 
the  laws  of  police  and  revenue,  (such  especially  as  are  in- 
forced  by  penalties)  the  bankrupt  laws,  the  mortmain  acts, 
the  poor  and  game  laws,  the  mode  of  maintenance  for  the 
established  clergy,  the  jurisdiction  of  spiritual  courts,  and 
a  multitude  of  other  provisions,  are  neither  necessary  nor 
convenient  for  them,  and  therefore  are  not  in  force*^  What 
shall  be  admitted  and  what  rejected,  at  what  times,  and 
under  what  restrictions,  must,  in  case  of  dispute,  be  decided 
in  the  first  instance  by  their  own  provincial  judicature,  sub- 
ject to  the  revision  and  control  of  the  king  in  council :  the 
whole  of  their  constitution  being  also  liable  to  be  new- 
modelled  and  reformed  by  the  general  superintending  power 
of  the  legislature  in  the  mother  country.  But  in  conquered 
or  ceded  countries,  that  have  already  laws  of  their  own,  the 
king  may  indeed  alter  and  change  those  laws  ;  but,  till  he 
does  actually  change  them,  the  ancient  laws  of  the  counti'y 

t  1  Salk.  41 1. 666.  Campbell  v.  Hall,  Cowp.  204. 

"  2  P.  Wms.  75.  *  Attorney   General   v.    Stuart,   2 

'  1  Chalm.Op.  195.    Rex  sAnha-  Mer.  143.    Dawes  y.  Painter,  Freem. 

bitants  of  Brampton,  10   East,    288.  75. 
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remain^  unless  such  as  are  against  the  law  of  God,  as  in 
the  case  of  an  infidel  country.'  Our  American  plantations  [  109  ] 
are  principally  of  this  latter  sort,  being  obtained  in  the  last 
two  centuries  either  by  right  of  conquest  and  driving  out  the 
natives  (with  what  natural  justice  I  shall  not  at  present 
inquire)  or  by  treaties.  And  therefore  the  common  law  of 
England,  as  such,  has  no  allowance  or  authority  there; 
they  being  no  part  of  the  mother  country,  but  distinct 
(though  dependent)  dominions.  They  are  subject  however 
to  the  control  of  the  parliament;  though  (like  Ireland,  Man, 
and  the  rest)  not  bound  by  any  acts  of  parliament,  unless 
particularly  named. 

With  respect  to  their  interior  polity,  our  colonies  are  or  three 
divided  by   Blackstone  into  three  sorts.      1 .    Provincial  cording  to 
establishments,  the  constitutions  of  which  depend  on  the  bat  altera. 

tion  M  to 

respective  commissions  issued  by  the  crown  to  the  governors,  thu. 
and  the  instructions  which  usually  accompany  those  com- 
missions ;  under  the  authority  of  which,  provincial  assemblies 
are  constituted,  with  the  power  of  making  local  ordinances, 
not  repugnant  to  the  laws  of  England.^  2.  Proprietary 
governments,  granted  out  by  the  crown  to  individuals,  in 
the  nature  of  feudatory  principalities,  with  all  the  inferior 
regalities,  and  subordinate  powers  of  legislation,  which 
formerly  belonged  to  the  owners  of  counties  palatine :  yet 
still  with  these  express  conditions,  that  the  ends  for  which 
the  grant  was  made   be  substantially  pursued,  and  that 


*  7  Rep.  17.  Calvin's  case.  Show. 
Pari.  C.  31.  But  see  Campbell  v. 
Hall,  Cowp.  Rep.  204.  in  which  a 
grsat  and  elabm^ate  argununt  was  deli- 
vend  by  Lord  Mantfield,  in  the  court 
of  king^s  bench  on  this  subject.  See 
also  Blankard  v.  Gaily,  2  Salk.  411. 

y  The  question  as  to  how  far  a  co- 
lonial asfiembly  can  make  laws  repug- 
nant to  the  laws  of  England  has  been 
much  discussed  of  late  with  reference 
to  the  recent  disturbances  in  Lower 
Canada.  By  the  1  Vict.  c.  9,  s.  1, 
the  legislature  of  that  province  was 
suspended ;  and  by  s.  3,  the  go- 
vernor, with  the  consent  of  the  ma- 
jority of   his  council,  was  authorized 


to  make  such  laws  or  ordinances  as  th« 
previous  legislature  of  Lower  Canada 
was  empowered  to  make,  provided  thtt 
it  should  not  be  lawful  by  any  such  law 
or  ordinance  to  repeal,  suspend,  or 
alter  any  provision  of  any  act  of  Great 
Britain  or  the  United  Kingdom.  Un- 
der this  authority  the  governor  (the 
Earl  of  Durham),  by  an  ordinance 
dated  the  28th  of  June,  1838,  very 
considerably  altered  and  suspended 
the  Knglivh  law  of  high  treason.  The 
ordinance  was  disallowed  by  the  Queen 
on  the  16th  of  August,  1838,  and  a 
partial  act  of  indemnity  was  passed. 
1  &2  Vict.  c.  112. 
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nothing  be  attempted  which  may  derogate  from  the  so- 
vereignty of  the  mother-country.  3.  Charter  governments, 
in  the  nature  of  civil  corporations,  with  the  power  of  making 
bye-laws  for  their  own  interior  regulation,  not  contrary  to 
the  laws  of  England ;  and  with  such  rights  and  authorities 
as  are  specially  giyen  them  in  their  several  charters  of 
Colonies  re.  incorporation.  But  almost  all  the  present  colonies  are  now 
class.  of  the  class  above  described  as  provincial  establishments, 

there  being  at  present  no  proprietary  government,  nor,  with 
the  exception  of  Sierra  Leone,  if  that  be  an  exception,  is 
there  any  charter  government  among  the  colonial  de- 
pendencies of  Great  Britain.^  The  form  of  government 
•  in  most  of  the  existing  colonies  is  borrowed  from  that  of 
England.  They  have  a  governor  named  by  the  king,  (or 
when  proprietary  colonies  existed  by  the  proprietor,)  who  is 
his  representative  or  deputy.  They  have  courts  of  justice  of 
their  own,  from  whose  decisions  an  appeal  lies  to  the  king 
and  council  here  in  England.  Their  general  assemblies 
r  110  1  vhich  are  their  house  of  commons,  together  with  their 
council  of  state  being  their  upper  house,  with  the  con- 
currence of  the  king  or  his  representative  the  governor, 
make  laws  suited  to  their  own  emergencies.  But  it  is  par- 
ticularly declared  by  statute  7  &  8  Wm.  III.  c.  22,  which 
was  repealed  by  the  6  Geo.  4,  c.  105,  but  re-enacted  by 
the  3  &  4  Wm.  4,  c.  59,  s.  56,  that  all  laws,  bye-laws, 
usages,  and  customs,  which  shall  be  in  practice  in  any  of 
the  plantations,  repugnant  to  any  law,  made  or  to  be  made 
in  this  kingdom  relative  to  the  said  plantations,  shall  be 
utterly  void  and  of  none  effect.  And,  because  several  of 
the  colonies  had  claimed  the  sole  and  exclusive  right  of 
imposing  taxes  upon  themselves,  the  statute  6  Geo.  III.  c.  12, 
expressly  declared,  that  all  his  majesty's  colonies  and  plan- 
tations in  America  have  been,  are,  and  of  right  ought  to  be, 
subordinate  to  and  dependent  upon  the  imperial  crown  and 
parliament  of  Great  Britain;  who  have  full  power  and 
authority  to  make  laws  and  statutes  of  sufficient  validity  to 
bind  the  colonies  and  people  of  America,  subjects  of  the 
crown  of  Great  Britain,  in  all  cases  whatsoever.  However, 
in  the  year  178^,  by  statute  22  Geo.  III.  c.  46,  his  majesty 

'  CUurk  on  Colonial  Law,  p.  20. 
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was  empowered  to  conclude  a  peace  with  the  United  States^ 
and  for  that  purpose,  to  repeal,  or  to  suspend,  the  operation 
of  any  acts  of  parliament  so  far  as  they  related  to  the  said 
colonies.  Accordingly  a  peace  was  soon  after  concluded^ 
and  the  independence  which  the  abovementioned  colonies 
had  before  declared  was  allowed  to  them ;  so  that  now 
they  are  as  much  independent  of,  and  unconnected  with. 
Great  Britain,  as  any  other  foreign  nation.  And  by  the 
2S  Geo.  III.  c.  39,  certain  powers  are  given  to  the  king 
for  the  better  carrying  on  trade  and  commerce  between 
England  and  the  United  States. 

If  the  crown  give  a  new  constitution  to  a  conquered 
or  ceded  colony,  and  it  be  provided  that  a  representative 
assembly  shall  be  summoned  among  the  inhabitants  of  the 
colony,  with  the  power  of  making  laws  for  its  interior 
government,  it  has  been  decided  that  the  crown  cannot 
afterwards  exercise  with  respect  to  such  colony  its  former 
right  of  legislation.^  But  every  colony  at  all  periods  of 
its  existence  is  subject  as  part  of  the  British  dominions  to 
the  legislative  authority  of  the  British  parliament,  by  whose 
power  its  existing  laws  may  in  all  cases  be  either  wholly  or 
in  part  repealed,  and  new  laws  or  a  new  constitution  be  at 
pleasure  imposed.  And  this  is  true  with  regard  to  those 
conquered  or  ceded  colonies  that  have  obtained  from  the 
king  in  council  legislatures  of  their  own,  and  where  the 
power  of  the  crown  to  make  laws  has  ceased.'' 

These  are  the  several  parts  of  the  dominions  of  the 
crown  of  Great  Britain,  in  which  the  municipal  laws  of 
England  are  not  of  force  or  authority,  merely  as  the  mu- 
nicipal laws  of  England.  Most  of  them  have  probably 
copied  the  spirit  of  their  own  law  from  this  original ;  but 
then  it  receives  its  obligation,  and  authoritative  force,  from 
being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  [III] 
person  of  the  king  by  hereditary  descent,  by  purchase,  or  SSSoSs?*^ 
other  acquisition,  as  the  territory  of  Hanover,  and  any  other 
property  in  Germany;  as  these  never  in  anywise  apper- 
tained to  the  crown  of  these  kingdoms,  and  have  since  the 

*  Campbell  v.  Hall,  Cowp.  204.  ^  Clark,  11,  and  note  1. 

Clark  on  Colonial  Law,  10. 
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accession  of  ber  present  majesty  to  the  throne  devolved  on 
the  male  line  in  the  person  of  the  Duke  of  Cumberland, 
they  are  entirely  unconnected  with  the  laws  of  England, 
and  do  not  communicate  with  this  nation  in  any  respect 
whatsoever.  The  English  legislature  had  wisely  remarked 
the  inconveniences  that  had  formerly  resulted  from  do- 
minions on  the  continent  of  Europe;  from  the  Norman 
territory  which  William  the  conqueror  brought  with  him, 
and  held  in  conjunction  with  the  English  throne ;  and  from 
Anjott,  and  its  appendages,  which  fell  to  Henry  the  second 
by  hereditary  descent.  They  had  seen  the  nation  engaged 
for  near  four  hundred  years  together  in  ruinous  wars  for 
defence  of  these  foreign  dominions ;  till,  happily  for  this 
country,  they  were  lost  under  the  reign  of  Henry  the  sixth. 
They  observed  that,  from  that  time,  the  maritime  interests 
of  England  were  better  understood  and  more  closely  pur- 
sued :  that,  in  consequence  of  this  attention,  the  nation,  as 
soon  as  she  had  rested  from  her  civil  wars,  began  at  this 
period  to  flourish  all  at  once ;  and  became  much  more  con- 
siderable in  Europe,  than  when  her  princes  were  possessed 
of  a  larger  territory,  and  ber  councils  distracted  by  foreign 
interests.  This  experience  and  these  considerations  gave 
birth  to  a  conditional  clause  in  the  act^  of  settlement,  which 
vested  the  crown  in  her  present  majesty's  illustrious  house, 
^*  that  in  case  the  crown  and  imperial  dignity  of  this  realm 
"  shall  hereafter  come  to  any  person  not  being  a  native  of 
'*  this  kingdom  of  England,  this  nation  shall  not  be  obliged 
"  to  engage  in  any  war  for  the  defence  of  any  dominions  or 
''  territories  which  do  not  belong  to  the  crown  of  England, 
"  without  consent  of  parliament." 
S*1aSd  °'  ^®  come  now  to  consider  the  kingdom  of  England  in 
'^ehfen<to*°*'  P*"^^^^^>  ^^  dircct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  the  ensuing  work.  And 
this  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  said,  but  also  part  of  the  sea. 
The  main  or  high  seas  are  part  of  the  realm  of  England, 
[  11^  ]  for  thereon  our  courts  of  admiralty  have  jurisdiction,  but 
Sida^l!  they  are  not  subject  to  the  common  law.**  This  main  sea 
dicSoir'^*"    begins  at  the  low-water-mark.  But  between  the  high-water- 

«=  Stat.  12  &  13  Wm.  3,  c.  3.  *  Co.  Litt.  260. 
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mark,  and  the  low-water-mark,  where  the  sea  ebbs  and  flows,  H^irh  and 
the  common  law  and  the  admiralty  have  divisuni  imperiump  m»i^- 
an  alternate  jurisdiction ;   one  upon  the  water»  when  it  is 
full  sea ;  the  other  upon  the  land  when  it  is  an  ebb.® 

The  territory  of  England  is  liable  to  two  divisions;  the  T|»«*«ritory 
one  ecclesiastical,  the  other  civil.  is  divided 

'  ,  into  eccle- 

1.  The  ecclesiastical  division  is,  primarily,  into  two  pro-^^^a^*"* 
vinces,  those  of  Canterbury  and  York.     A  province  is  the  The  ecciesi. 
circuit  of  an  archbishop's  jurisdiction.     Each  province  con-  ^ces  ^' 
tains  divers  dioceses,  or  sees  of  suffiragan  bishops;  whereof  ^York7' 
Canterbury  includes  twenty-one,  and  York  three :  besides 
the  bishoprick  of  the  isle  of  Man/  which  was  annexed  to 
the  province  of  York  by  king  Henry  VIII.     Every  diocese 
is  divided  into  archdeaconries,  whereof  there  are  sixty  in 
all ;  each  archdeaconry  into  rural  deaneries,  which  are  the 
circuit  of  the  archdeacon's  and  rural  dean's  jurisdiction, 
of  whom   hereafter;    and  every  deanery  is   divided   into 
parishes.^ 

A  parish  is  that  circuit  of  ground  which  is  committed  to  PariiheB. 
the  charge  of  one  parson,  or  vicar,  or  other  minister  having 
cure  of  souls  therein.  These  districts  are  computed  to  be 
near  ten  thousand  in  number.^  How  ancient  the  division 
of  parishes  is,  may  at  present  be  difficult  to  ascertain ;  for 
it  seems  to  be  agreed  on  all  hands,  that  in  the  early  ages 
of  Christianity  in  this  island,  parishes  were  unknown,  or  at 
least  signified  the  same  that  a  diocese  does  now.  There 
was  then  no  appropriation  of  ecclesiastical  dues  to  any  par- 
ticular church ;  but  every  man  was  at  liberty  to  contribute 
his  tithes  to  whatever  priest  or  church  he  pleased,  provided 
only  that  he  did  it  to  some ;  or,  if  he  made  no  special  ap- 
pointment or  appropriation  thereof,  they  were  paid  into  the 
hands  of  the  bishop,  whose  duty  it  was  to  distribute  them 
among  the  clergy  and  for  other  pious  purposes,  according 
to  his  own  discretion. 

Mr.  Camden^  says,  England  was  divided  into  parishes  by 
archbishop   Honorius   about  the   year  630.      Sir   Henry 

*  Finch.  L.  78.  c.  77,  as  to  which  see  post,  chap.  XI. 

'  As  to  this  bishoprick,  see  ante,  '  ^o*  ^itt.  94. 

p.  101,  n.  p.   This  ecclesiastical  divi-  ^  Gibson's  Britain, 

sionisnotalteredbythe6&7Wm.lV.  '  In  hU  Britannia. 
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Hobarti  lays  it  down^  that  parishes  were  first  erected  by  the 
council  of  Laterally  which  was  held  A.D.  1179.  Each 
[  IH  ]  widely  difiering  from  the  other,  and  both  of  them  perhaps 
from  the  truth ;  which  will  probably  be  found  in  the  medium 
between  the  two  extremes.  For  Mr.  Selden  has  clearly 
shewn^  that  the  clergy  lived  in  common  without  any  division 
of  parishes,  long  after  the  time  mentioned  by  Camden.  And 
it  appears  from  the  Saxon  laws,  that  parishes  were  in  being 
long  before  the  date  of  that  council  of  Lateran,  to  which  they 
are  ascribed  by  Hobart. 

We  find  the  distinction  of  parishes,  nay,  even  of  mother- 
churches,  so  early  as  in  the  laws  of  king  Edgar,  about  the  year 
970.     Before  that  time  the  consecration  of  tithes  was  in 
general  arbitrary,  that  is,  every  man  paid  his  own  (as  was 
before  observed)  to  what  church  or  parish  he  pleased.     But 
this  being  liable  to  be  attended  with  either  fraud,  or  at  least 
caprice,  in  the  persons  paying ;  and  with  either  jealousies  or 
mean  compliances  in  such  as  were  competitors  for  receiving 
them :  it  was  now  ordered  by  the  law  of  king  Edgar,^  that 
**  dentur  omnea  decimce  primarits  ecdesiue  ad  quamparochia 
**  pertinet''     However,  if  any  thane,  or  great  lord,  had  a 
church  within  his  own  demesnes,  distinct  from  the  mother- 
church,  in  the  nature  of  a  private-chapel ;  then,  provided 
such  church  had  a  cemetery  or  consecrated  place  of  burial 
belonging  to  it,  he  might  allot  one-third  of  his  tithes  for  the 
maintenance  of  the  officiating  minister :  but,  if  it  had  no 
cemetery,  the  thane  must  himself  have  maintained  his  chaplain 
by  some  other  means ;  for  in  such  case  all  his  tithes  were 
ordained  to  be  paid  to  the  primarue  ecclesicB  or  mother- 
church."* 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes ;  which  division  happened  probably  not  all  at 
once,  but  by  degrees.  For  it  seems  pretty  clear  and  certain, 
that  the  boundaries  of  parishes  were  originally  ascertained  by 
those  of  a  manor  or  manors ;  since  it  very  seldom  happens  that 
a  manor  extends  itself  over  more  parishes  than  one,  though 
[  1  IS  ]  there  are  oflen  many  manors  in  one  parish.     The  lords,  as 

i  Hob.  296.  "*  Ibid.  c.  2.     See  also  the  laws  of 

^  Of  tithes,  c.  9.  Iting  Canute,   c.   11,  about  the  year 

»  c.  1.  1030. 
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Christianity  spread  itself,  began  to  build  churches  upon  their 
own  demesnes  or  wastes,  to  accommodate  their  tenants  in 
one  or  two  adjoining  lordships ;  and,  in  order  to  have  divine 
service  regularly  performed  therein,  obliged  all  their  tenants 
to  appropriate  their  tithes  to  the  maintenance  of  the  one 
officiating  minister,  instead  of  leaving  them  at  liberty  to  dis- 
tribute them  among  the  clergy  of  the  diocese  in  general ;  and 
this  tract  of  land,  the  tithes  whereof  were  so  appropriated, 
formed  a  distinct  parish.  Which  will  well  enough  account 
for  the  frequent  intermixture  of  parishes  one  with  another. 
For,  if  a  lord  had  a  parcel  of  land  detached  from  the  main 
(>f  his  estate,  but  not  sufficient  to  form  a  parish  of  itself,  it 
was  natural  for  him  to  endow  his  newly  erected  church 
with  the  tithes  of  those  disjointed  lands,  especially  if  no 
church  was  then  built  in  any  lordship  adjoining  to  those  out* 
lying  parcels. 

Thus  parishes  were  gradually  formed,  and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  circuit  assigned. 
But  some  lands,  either  because  they  were  in  the  hands  of 
irreligious  and  careless  owners,  or  were  situate  in  forest  and 
desert  places,  or  for  other  now  imsearchable  reasons,  were 
never  united  to  any  parish,  and  therefore  continue  to  this 
day  extra-parochial :  and  their  tithes  are  now  by  immemorial 
custom  payable  to  the  king  instead  of  the  bishop,  in  trust 
and  confidence  that  he  will  distribute  them  for  the  general 
good  of  the  church  :^  yet  extra-parochial  wastes  and  marsh 
lands j  when  improved  and  drained  are  by  the  stat.  17  G.  2, 
c.  37,  to  be  assessed  to  all  parochial  rates  in  the  parish  next 
adjoining.  And  thus  much  for  the  ecclesiastical  division  of 
this  kingdom. 

2,  The  civil  division  of  the  territory  of  England  is  into  a-  civu  di. 
counties,  of  those  counties  into  hundreds,  of  those  hundreds  territory  of 
into  tithings  or  towns.     Which  division,  as  it  now  stands, 
seems  to  owe  its  original  to  king  Alfred,^  who  to  prevent  the 

■  2  Inst.  647  ;   2  Rep.  44.  Cro.  very  justly  entitle,  "  summa  et  maxima 

Eliz.  512.     It  is  to  be  observed  that  "  securitas,  per  quam  omnes  itatufir" 

tithes  are  now  commuted  to  a  rent-  "  misiimo  sustimentu  ; — qutt  hoc  modo 

charge,  6  &  7  Wm.  IV.  c.  71.  **  Jiebut,  quod  sub  decennalijidejussione 

**  Flet.  1.   47.     This  the  laws  of  **  debehant  esse  universi,  Src,*' 
King  Edward  the  Confessor,  c.  20, 
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[114  1  rapines  and  disorders  which  formerly  prevailed  in  the  realm, 
instituted  tithings,  so  called  from  the  Saxon,  because  ten 
freeholders,  with  their  families,  composed  one.  These  all 
dwelt  together,  and  were  sureties  or  free  pledges  to  the  king, 
for  the  good  behaviour  of  each  other ;  and  if  any  offence  was 
committed  in  their  district,  they  were  bound  to  have  the 
offender  forthcoming.?  And  therefore  anciently  no  man  was 
suffered  to  abide  in  England  above  forty  days,  unless  he 
were  enrolled  in  some  tithing  or  decenuary.^  One  of  the 
principal  inhabitants  of  the  tithing  is  annually  appointed  to 
preside  over  the  rest,  being  called  the  tithing-man,  the 
head-borough  (words  which  speak  their  own  etymology,)  and 
in  some  countries  the  borsholder,  or  borough's-ealder,  being 
supposed  the  discretest  man  in  the  borough,  town,  or  tithing.^ 

Tithings.  Tithings,  towns,  or  vills,  are  of  the  same  signification  in 

law ;  and  are  said  to  have  had,  each  of  them,  originally  a 
church,  and  celebration  of  divine  service,  sacraments,  and 
burials  :^  though  that  seems  to  be  rather  an  ecclesiastical,  than 
a  civil,  distinction.  The  word  town  or  vill  is  indeed,  by  the 
alteration  of  times  and  language,  now  become  a  generical 
term,  comprehending  under  it  the  several  species  of  cities, 
boroughs,  and  common  towns.  A  city  is  a  town  incorporated, 
which  is  or  hath  been  the  see  of  a  bishop ;  and  though  the 
bishoprick  be  dissolved,  as  at  Westminster,  yet  still  it  re- 
maineth  a  city.*  A  borough  is  now  understood  to  be  a 
town,  either  corporate  or  not,  that  sendeth  burgesses  to  par- 
liament.^ Other  towns  there  are,  to  the  number  Sir  Edward 
Coke  says"^  of  8803,  which  are  neither  cities  nor  boroughs ; 
some  of  which  have  the  privileges  of  markets,  and  others  not ; 
but  both  are  equally  towns  in  law.  To  several  of  these 
towns  there  are  small  appendages  belonging,  called  hamlets, 

[  115  ]  which  are  taken  notice  of  in  the  statute  of  Exeter^  which 
makes  frequent  mention  of  entire  vills,  demi-vills,  and  ham- 
lets.    Entire  vills,  Sir  Henry  Spelman*  conjectures  to  have 

P  Mirr.  c.  1.  §.  3.  •  1  Inst.  115. 

'  Mr.  Carte  is  of  opinion  that  this  *  Co.  Litt.  109.     But  see  Harg. 
system  was  known  long  before  the      note,  and  1  Wood  Inst.  «302. 

time  of  Alfred  (Carte's  Hist  vol.  i.  "  Litt.  §.  164. 

p.  368.),  but  Alfred  certainly  regu-  ^  1  Inst.  116. 

lated  and  improved  it.  ^  14  £dw.  I. 

'  Finch,  L.  8.  «  Gloss.  274. 
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consisted  of  ten  freemen,  or  frank-pledges,  demi-vills  of  five, 
and  hamlets  of  less  than  five.  These  little  collections  of 
houses  are  sometimes  under  the  same  administration  as  the 
tovrn  itself,  sometimes  governed  by  separate  officers  ;  in  which 
last  case  they  are,  to  some  purposes  in  law,  looked  upon 
as  distinct  townships.  These  towns,  as  was  before  hinted, 
contained  each  originally  but  one  parish,  and  one  tithing ; 
though  many  of  them  now,  by  the  increase  of  inhabitants,  are 
divided  into  several  parishes  and  tithings;  and  sometimes 
where  there  is  but  one  parish,  there  are  two  or  more  vills  or 
tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  Hundre.i«. 
so  ten  tithings  composed  a  superior  division,  called  a  hundred 
as  consisting  of  ten  times  ten  families.  The  hundred  is  go- 
verned by  an  high  constable,  or  bailiff,  and  formerly  there 
was  regularly  held  in  it  the  hundred  court  for  the  trial  of 
causes,  though  now  fallen  into  disuse.  In  some  of  the 
more  northern  counties  these  hundreds  are  called  wapen- 
takes.y 

The  subdivision  of  hundreds  into  tithings  seems  to  be 
most  peculiarly  the  invention  of  Alfred :'  the  institution  of 
hundreds  themselves  he  rather  introduced  than  invented ; 
for  they  seem  to  have  obtained  in  Denmark  :^  and  we  find 
tliat  in  France  a  regulation  of  this  sort  was  made  above  two 
hundred  years  before,  set  on  foot  by  Clotharius  and  Childe- 
bert,  with  a  view  of  obliging  each  district  to  answer  for  the 
robberies  committed  in  its  own  division.  These  divisions, 
were,  in  that  country,  as  well  military  as  civil,  and  each  con- 
tained a  hundred  freemen,  who  were  subject  to  an  officer 
called  the  centenariusy  a  number  of  which  centenarii  were  them-  [116] 
selves  subject  to  a  superior  officer  called  the  count  or  come^^ 
And  indeed  something  like  this  institution  of  hundreds  may  be 
traced  back  as  far  as  the  ancient  Germans,  from  whom  were 
derived  both  the  Franks,  who  became  masters  of  Gaul,  and 
the  Saxons,  who  settled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  assemblage  of  personages,  firom 
which  afterwards  the  temtory  itself  might  probably  receive 

y  Seld.  in  Fortesc.  c.  24.  '  Seld.  tit.  Hm.  2.  5. 3. 

*  But  see  Hallam*s  Mid.  Ag$$,  ch.  ^  Montesq.  Sp.  L.  30. 17. 

Tiii  p.  1,  and  see  ante,  p.  110,  n.  q. 
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its  denomination^  were  well  known  to  that  warlike  people. 
"  Centeni  ex  singulis  pagis  sunt,  idque  ipsum  inter  suos 
"  vocantur;  et  quod  primo  numems  fuit,  jam  nomen  et  honor 
''  estr^ 

Counties.  ^  indefinite  number  of  these  hundreds  make  up  a  county 
or  shire.  Shire  is  a  Saxon  word,  signifying  a  division :  but 
a  county,  comitatus,  is  plainly  derived  from  comes,  the  count, 
of  the  franks;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  shire,  to  whom  the  government  of  it  was 
entrusted.  This  he  usually  exercised  by  his  deputy,  still 
called  in  Latin  vice-comes,  and  in  English  the  sheriff,  shrieve, 
or  shire-reeve,  signifying  the  officer  of  the  shire,  upon  whom, 
by  process  of  time,  the  civil  administration  of  it  is  now 
totally  devolved.  In  some  counties  there  is  an  intermediate 
division  between  the  shire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Sussex,  each  of  them  containing  about  three 
or  four  hundreds  a-piece.  These  had  formerly  their  lathe- 
reeves,  and  rape-reeves,  acting  in  subordination  to  the  shire- 
reeve.  Where  a  county  is  divided  into  three  of  these  inter- 
mediate jurisdictions,  they  are  called  tithings,**  which  were 
anciently  governed  by  a  tithing-reeve.  These  dthings  still 
subsist  in  the  large  county  of  York,  where,  by  an  easy  cor- 
ruption, they  are  denominated  ridings ;  the  north,  the  east, 
and  the  west-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times :  at  present 
they  are  forty  in  England,  and  twelve  in  Wales. 

connties  pa-      Three  of  those  counties,  Chester,  Durham,  and  Lancaster, 

latine. 

are  called  counties  palatine.  The  two  former  are  such  by 
prescription  or  immemorial  custom,  or  at  least,  as  old  as 
[  117  ]  the  Norman  conquest.®  The  latter  was  created  by  king 
Edward  III.  in  favour  of  Henry  Plantagenet,  first  earl  and 
then  duke  of  Lancaster^  whose  heiress  being  married  to  John 
of  Gaunt,  the  king's  son,  the  franchise  was  greatly  enlarged 
and  confirmed  in  parliament  8?  to  honour  John  of  Gaunt  himself 
whom,  on  the  death  of  his  father-in-law,  the  king  had  also 
created  duke  of  Lancaster.^    Counties  palatine  are  so  called 

*  Tacit,  de  Morib.  German.  6.  112;  4  In.«t.  204. 

d  L.  L.  Edw.  c.  34.  *  Cart.  36  Edw.  III.  n.  9. 

•  Seld.  tit.  Hon,  2.  5. 8.  •»  Pat.  51  Edw.  III.  m.  33 ;  Plowd. 
f  Pat.  26  Edw.  III.  pi.  1.  m.  18 ;      215  ;  7  Rym.  138. 

Seld.    Ibid;    Sandford's   Gen.   Hist. 


SEC    IV.] 


THE   LAWS  OF   ENGLAND. 


113 


a  palatioy  because  the  owners  thereof,  the  earl  of  Chester, 
the  bishop  of  Durham,  and  the  duke  of  Lancaster,  had  in 
those  counties  jura  regalia^  as  fully  as  the  king  hath  in  his 
palace  ;  regalem  potestatem  in  omnibics,  as  Bracton  expresses 
it.J  They  might  pardon  treasons,  murders,  and  felonies ; 
they  appointed  all  judges  and  justices  of  the  peace ;  all  writs 
and  indictments  ran  in  their  names,  as  in  other  counties  in 
the  king's ;  and  all  offences  were  said  to  be  done  against 
their  peace,  and  not,  as  in  other  places,  contra  pacem  domini 
regis, ^  And  indeed  by  the  ancient  law,  in  all  peculiar  juris- 
dictions, offences  were  said  to  be  done  against  his  peace  in 
whose  court  they  were  tried ;  in  a  court-leet,  contra  pacem 
domini ;  in  the  cou^t  of  a  corporation,  contra  pacem  balli^ 
vorum ;  in  the  sheriff's  court  or  tourn,  contra  pacem  vice-' 
comitis}  These  palatine  privileges  (so  similar  to  the  regal 
independent  jurisdictions  usurped  by  the  great  barons  on  the 
continent,  during  the  weak  and  infant  state  of  the  first  feo- 
dal  kingdoms  in  Europe),"^  were,  in  all  probability,  originally 
granted  to  the  counties  of  Chester  and  Durham,  because 
they  bordered  upon  inimical  countries,  Wales  and  Scotland, 
in  order  that  the  inhabitants,  having  justice  administered  at 
home,  might  not  be  obliged  to  go  out  of  the  country  and 
leave  it  open  to  the  enemy's  incursions;  and  that  the  owners 
being  encouraged  by  so  large  an  authority,  might  be  the 
more  watchful  in  its  defence.  And*  upon  this  account  also 
there  were  formerly  two  other  counties  palatine,  Pembroke*-  [118] 
shire  and  Hexhamshire,  the  latter  now  united  with  Nor- 
thumberland ;  but  these  were  abolished  by  parliament,  the 
former  in  21  Hen.  VIII.,  the  latter  in  14  Eliz.  And  in  21 
Hen.  VIII.,  likewise,  the  powers  before  mentioned  of 
owners  of  counties  palatine  were  abridged,  the  reason  for 
their  continuance  in  a  manner  ceasing;  though  still  all  writs 
are  witnessed  in  their  names,  and  all  forfeitures  for  treason 
by  the  common  law  accrue  to  them.^ 

Of  these  three,  the  county  of  Durham  has  been  of  late 
years  the  only  one  remaining  in  the  hands  of  a  subject ;  for 
the  earldom  of  Chester,  as  Camden  testifies,  was  united  to 


i  L.  3.  c.  8.  §.  4. 

k  4  Tnst.  204. 

^  Seld.  in  Ifeng.  Magn.  c.  2. 


"  Robertson,  Cha.  V.  i.  60, 
»  4  Inst  205. 
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the  crown  by  Henry  III.,  and  has  ever  since  given  title  to 
the  king's  eldest  son.  And  the  county  palatine,  or  duchy  of 
Lancaster,  was  the  property  of  Henry  of  Bolingbroke,  the 
son  of  John  of  Gaunt,  at  the  time  when  he  wrested  the 
crown  from  king  Richard  II.,  and  assumed  the  style  of 
king  Henry  IV.  But  he  was  too  prudent  to  suffer  this  to 
be  united  to  the  crown,  lest,  if  he  lost  one,  he  should  lose 
the  other  also;  for  as  Plowden®  and  Sir  Edward  CokeP 
observe  "  he  knew  he  had  the  duchy  of  Lancaster  by  sure 
and  indefeasible  title,  but  that  his  title  to  the  crown  was  not 
so  assured:  for  that  afler  the  decease  of  Richard  II.,  the 
right  of  the  crown  was  in  the  heir  of  Lionel,  duke  of  Cla- 
rence, second  son  of  Edward  III.,  John  of  Gaunt,  father 
to  this  Henry  IV.,  being  but  the  fourth  son."  And  there- 
fore he  procured  an  act  of  parliament,  in  the  first  year  of 
his  reign,  ordaining  that  the  duchy  of  Lancaster,  and  all 
other  his  hereditary  estates,  with  all  their  royalties  and  fran- 
chises, should  remain  to  him  and  his  heirs  for  ever ;  and 
should  remain,  descend,  be  administered,  and  governed,  in 
like  manner,  as  if  he  never  had  attained  the  regal  dignity ;  and 
thus  they  descended  to  his  son  and  grandson,  Henry  V.  and 
Henry  VI.,  many  new  territories  and  privileges  being  annexed 
to  the  duchy,  by  the  former.^  Henry  VI.  being  attainted  in 
[  119  ]  I  Edward  IV.,  this  duchy  was  declared  in  parliament  to 
have  become  forfeited  to  the  crown'  and  at  the  same  time 
an  act  was  made  to  incorporate  the  duchy  of  Lancaster, 
to  continue  the  county  palatine,  (which  otherwise  might 
have  determined  by  the  attainder)  ^  and  to  make  the  same 
parcel  of  the  duchy ;  and  further,  to  vest  the  whole  in  king 
Edward  IV.,  and  his  heirs  kings  of  England  for  ever ;  but 
under  a  separate  guiding  and  governance  firom  the  other  in- 
heritances of  the  crown.  And  in  1  Hen.  VII.,  another  act 
was  made  to  resume  such  parts  of  the  duchy  lands  as  had 
been  dismembered  from  it  in  the  reign  of  Edward  IV.,  and 
to  vest  the  inheritance  of  the  whole  in  the  king  and  his  heirs 
for  ever,  as  amply  and  largely,  and  in  like  manner,  form  and 
condition,  separate  from  the  crown  of  England,  and  posses- 

**  215.  n.  15. 

P  4  Inst.  205.  '  1  Ventr,  155. 

'  Pari.  2  Hen.  V.  n.  30  j  3  Hen.  V.  •  1  Ventr.  157. 
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sion  of  the  same,  as  the  three  Henrys  and  Edward  IV.,  or 
any  of  them,  had  and  held  the  same.* 

But  very  considerable  alterations  have  recently  been  made  Alterations 

•  -     ,        -  made  of  late 

m  two  of  the  three  counties  palatine  that  remain.  By  the  «"  in  coun- 
fltatute  10  Geo.  IV.  &  I  Wm.  IV.  c.  70,  s.  IS,  the  jurisdic-  ^'"^'^'''^* 
tion  of  her  Majesty's  courts  at  Westminster  is  extended  to 
the  county  palatine  of  Chester,  and  by  s.  14,  the  jurisdiction 
of  the  court  of  session  of  such  county  palatine  ceased, 
and  the  assizes  are  now  held  at  Chester,  and  the  adminis- 
tration of  justice  is  carried  on  in  all  respects  as  in  any  other 
county  of  England.  By  the  statute  6  Wm.  IV.  c.  19,  s.  1» 
the  palatine  jurisdiction  and  power  theretofore  vested  in  the 
bishop  of  Durham  is  separated  from  the  bishoprick,  and  all 
forfeitures  and  jura  regalia  are  transferred  to  the  king,  his 
heirs,  and  successors,  but  without  prejudice  to  the  jurisdic- 
tion of  the  courts  of  the  county  palatine ;  but  by  s.  ^,  the 
county  court  is  abolished.^  And,  by  the  Uniformity  of 
Process  Act,  2  Wm.  IV.  c.32,  s.  21,it  is  expressly  provided 
that  nothing  in  that  act  should  abridge,  alter,  or  affect  the 


*  Some  have  entertained  an  opinion 
(Plowd.  220.  1.2;  Lamb,  Archaion, 
233,  4  Inst.  206.)  that,  by  this  act, 
the  riglit  of  the  duchy  vested  only  in 
the  natural ,  and  not  in  the  political 
person  of  king  Henry  VII.  as  for- 
merly in  that  of  Henry  IV.;  and  was 
descendible  to  his  natural  heirs,  inde- 
pendent of  the  succession  to  the  crown. 
And  if  this  notion  were  well  founded, 
it  might  have  become  a  very  curious 
question,  at  the  time  of  the  Revolution 
in  1668,  in  whom  the  right  of  the 
duchy  remained  after  King  James's 
abdication,  and  previous  to  the  at- 
tainder of  the  pretended  Prince  of 
Wales.  But  it  is  observable,  that  in 
the  same  act  the  duchy  of  Cornwall  is 
also  vested  in  King  Henry  VII.  and 
his  heirs ;  which  could  never  be  in- 
tended in  any  event  to  be  separated 
from  the  inheritance  of  the  crown. 
And  indeed  it  seems  to  have  been  un- 
derstood, very  early  after  the  statute  of 
Henry  VII.  that  the  duchy  of  Lan- 

I 


caster  was  by  no  means  thereby  made 
a  separate  inheritance  from  the  rest  of 
the  royal  patrimony,  since  it  descended 
with  the  crown  to  the  half-blood  in  the 
instances  of  Queen  Mary  and  Queen 
Elizabeth,  which  it  could  not  have 
done  as  the  estate  of  a  mere  duke  of 
Lancaster,  in  the  common  course  of 
legal  descent.  The  better  opinion, 
therefore,  seems  to  be  that  of  those 
judges  who  held  {Flowd,  221,)  that, 
notwithstanding  the  statute  of  Hen. 
VII.  (which  was  only  an  act  of  re- 
sumption) the  duchy  still  remained  as 
established  by  the  act  of  Edward  IV. 
separate  from  the  other  possessions  of 
the  crown  in  order  and  government, 
but  united  in  point  of  inheritance. 

"  A  bill  was  brought  in  in  the  ses- 
sion of  1836  to  abolish  the  palatine 
jurisdiction  of  Durham  (printed  in  11 
Legal  Obs,  466),  but  it  was  altered 
to  the  modified  shape  above-men- 
tioned. 
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franchise  and  jurisdiction  of  either  of  the  counties  palatine 
of  Durham  or  Lancaster.    And  by  the  4  &  5  Wm.  IV.  c.  62, 
the  jurisdiction  of  the  palatine  court  of   Lancaster  is  ex- 
tended by  compelling  the  attendance  of  witnesses  and  en- 
forcing execution  out  of  the  former  limits.^ 
i«ieof  Ely.        The  isle  of  Ely  is  not  a  county  palatine,  though  some- 
times erroneously  called  so,  but  only  a  royal  franchise ;  the 
bishop  having,  by  grant  of  king  Henry  the  first  jura  regalia 
within  the  isle  of  Ely,  whereby  he  exercises  a  jurisdiction 
over  all  causes,  as  well  criminal  as  civil.^ 
[  120  1       There  are  also  counties  corporate ,  which  are  certain  cities 
Counties      and  towus,  some  with  more,  some  with  less  territory  annexed 
i^ndon, '**  to  them;  to  which,  out  of  special  grace  and  favour,  the 
kings  of  England  have  granted  the  privilege  to  be  counties 
of  themselves,  and  not  to  be  comprised  in  any  other  county, 
but  to  be  governed  by  their  own  sheriffs  and  other  magis- 
trates, so  that  no  officers  of  the  county  at  large  have  any 
power  to  intermeddle  therein.     Such  are  London,  York, 
Bristol,  Norwich,  Coventry,  and  many  others.* 

And  thus  much  of  the  countries  subject  to  the  laws  of 
England. 

"  There  has  recently  (1835)  been  a  "^  4  Inst.  220. 

report  by   commissioners   as   to  the  '  They  are   all  mentioned  in  the 

county  court  of  Lancaster.  statute  3  Geo.  I.  c.  5. 
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CHAPTER    THE     FIRST, 
OF     THE     ABSOLUTE     RIGHTS     OF 

INDIVIDUALS. 


Municipal  law  being  a  rule  of  civil  conduct,  commanding 
what  is  right  and  prohibiting  what  is  wrong  ;*  it  follows,  that 
the  primary  and  principal  objects  of  the  law  are  rights  and 
wrongs. 

Rights  are  liable  to  another  subdivision :  being  either,  r  igg  1 
first,  those  which  concern  and  are  annexed  to  the  persons  of  Rights  m. 
men,  and  are  then  called  jura  personarum  or  the  rights  o/'rigilte  o?*** 
persons ;  or  they  are,  secondly,  such  as  a  man  may  acquire  Sghte^of"**' 
over  external  objects,  or  things  unconnected  with  his  person,  ***^*** 
which  are  styled  ^'wra  rerum  or  the  rights  of  things. 

We  are  in  the  present  work  to  consider  the  rights  ofper'^  Therigbtt 
sons ;  with  the  means  of  acquiring  and  losing  them.^  persons. 

Now  the  rights  of  persons  that  are  commanded  to  be  ob-  f  Igg  "I 
served  by  the  municipal  law  are  of  two  sorts :  first,  such  as  Rights  of 
are  due  from  every  citizen,  which  are  usually  called  civil  two  sortsf 
duties ;  and,  secondly,  such  as  belong  to  him,  which  is  the 
more  popular  acceptation  of  rights  or  jura.    Both  may  indeed 
be  comprised  in  this  latter  division  ;  for,  as  all  social  duties 
are  of  a  relative  nature,  at  the  same  time  that  they  are  due 
from  one  man,  or  set  of  men,  they  must  also  be  due  to  ano- 

*  See  ante  p.  35.  **  according  to  the  text  of  Blackstone, 

^  The  riglits  of  thiDgs  are  treated  of      by  the  present  writer, 
in  ••  the  Principles  of  Beat  Propertit, 
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ther.     But  I  apprehend  it  will  be  more  clear  and  easy,  to 
consider  many  of  them  as  duties  required  from,  rather  than 
as  rights  belonging  to,  particular  persons.     Thus,  for  in- 
stance, allegiance  is  usually,  and  therefore  most  easily,  con- 
sidered as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  magistrate ;  and  yet  they  are,  reciprocally,  the  rights 
as  well  as  duties  of  each  other.     Allegiance  is  the  right  of 
the  magistrate,  and  protection  the  right  of  the  people. 
Persons  RTO       Persons  also  are  divided  by  the  law  into  either  natural 
raiorartifi.  persous,  or  artificial.     Natural  persons  are  such  as  the  God 
of  nature  formed  us  ;  artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  go- 
vernment, which  are  called  corporations  or  bodies  politic. 
^^^onntre       '^^^  rights  of  pcrsous  Considered  in  their  natural  capacities 
either  abso-  ^^e  also  of  two  sorts,  absolutc,  and  relative.     Absolute,  which 

lute  or  rela-  '  '  ' 

tive.  ^Q  guch  as  appertain  and  belong  to  particular  men,  merely  as 

individuals  or  single  persons :  relative,  which  are  incident  to 
them  as  members  of  society,  and  standing  in  various  relations 
to  each  other.  The  first,  that  is,  absolute  rights,  will  be  the 
subject  of  the  present  chapter. 

ri^^  By  the  absolute  rights  of  individuals  we  mean  those  which 

are  so  in  their  primary  and  strictest  sense ;  such  as  would 
belong  to  their  persons  merely  in  a  state  of  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  society  or  in  it. 
But  with  regard  to  the  absolute  duties,  which  man  is  bound 
r  J24,  1  to  perform  considered  as  a  mere  individual,  it  is  not  to  be 
expected  that  any  human  municipal  law  should  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  such  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  society,  and  stand  in  various  relations  to  each  other, 
they  have  consequently  no  concern  with  any  other  but 
social  or  relative  duties.  Let  a  man  therefore  be  ever  so 
abandoned  in  his  principles,  or  vicious  in  his  practice,  pro- 
vided he  keeps  his  wickedness  to  himself,  and  does  not  offend 
against  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  such  as  seem  principally  to  affect  himself^  (as  drunkenness, 
or  the  like)  they  then  become,  by  the  bad  example  they  set, 
of  pernicious  effects  to  society ;  and  therefore  it  is  then  the 
business  of  human  laws  to  correct  them.     Here  the  circum- 
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stance  of  publication  is  what  alters  the  nature  of  the  case* 
Public  sobriety  is  a  relative  duty,  and  therefore  enjoined  by 
our  laws ;  private  sobriety  is  an  absolute  duty,  which,  whe- 
ther it  be  performed  or  not,  human  tribunals  can  never 
know ;  and  therefore  they  can  never  enforce  it  by  any  civil 
sanction.  But  with  respect  to  rights^  the  case  is  different. 
Human  laws  define  and  enforce  as  well  those  rights  which 
belong  to  a  man  considered  as  an  individual,  as  those  which 
belong  to  him  considered  as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in  Theprind. 
the  enjoyment  of  those  absolute  rights,  which  were  vested  in  society  is  to 
them  by  the  immutable  laws  of  nature;  but  which  could  not  ^oais/  * 
be  preserved  in  peace  without  that  mutual  assistance  and 
intercourse,  which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Hence  it  follows,  that  the  first  and 
primary  end  of  human  laws  is  to  maintain  and  regulate  these 
absolute  rights  of  individuals.  Such  rights  as  are  social  and 
relative  result  from,  and  are  posterior  to,  the  formation  of 
states  and  societies :  so  that  to  maintain  and  regulate  these, 
is  clearly  a  subsequent  consideration^  And  therefore  the 
principal  view  of  human  laws  is,  or  ought  always  to  be,  to 
explain,  protect  and  enforce  such  rights  as  are  absolute, 
which  in  themselves  are  few  and  simple;  and  then  such  rights  [1^5] 
as  are  relative,  which,  arising  from  a  variety  of  connexions, 
will  be  far  more  numerous  and  more  complicated.  These 
will  take  up  a  greater  space  in  any  code  of  laws,  and  hence 
may  appear  to  be  more  attended  to,  though  in  reality  they 
are  not,  than  the  rights  of  the  former  kind.  Let  us  there- 
fore proceed  to  examine  how  far  all  laws  ought,  and  how  &r 
the  laws  of  England  actually  do,  take  notice  of  these  absolute 
rights,  and  provide  for  their  lasting  security. 

The  absolute  rights  of  man,  considered  as  a  free  agents 
endowed  with  discernment  to  know  good  from  evil,  and  with 
power  of  choosing  those  measures  which  appear  to  him  to  Natural  u. 
be  most  desirable,  are  usually  summed  up  in  one  general  it  is. ' 
appellation,  and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  consists  properly  in  a  power  of  acting 
as  one  thinks  fit,  without  any  restraint  or  control,  unless  by 
the  law  of  nature ;  being  a  right  inherent  in  us  by  birth, 
and  one  of  the  gifls  of  God  to  man  at  his  ereation,  when  he 
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S?^*^poii  ^"d^^d  1^5™  with  the  faculty  of  free-will.     But  every  man, 
eie^^  ®°"  when  he  enters  into  society,  gives  up  a  part  of  his  natural 
liberty,  as  the  price  of  so  valuable  a  purchase ;  and,  in  con- 
sideration of  receiving  the  advantages  of  mutual  commerce, 
obliges  himself  to  conform  to  those  laws,  which  the  com- 
munity has  thought  proper  to  establish.     And  this  species 
of  legal  obedience  andj3onformity  is  infinitely  more  desirable 
than  that  wild  and  savage  liberty  which  is  sacrificed  to  ob- 
tain it.     For  no  man,  that  considers  a  moment,  would  wish 
to  retain   the  absolute   and   uncontrolled  power  of  doing 
whatever  he  pleases :  the  consequence  of  which  is,  that  every 
other  man  would  also  have  the  same  power ;  and  then  there 
would  be  no  security  to  individuals  in  any  of  the  enjoyments 
Hvn*Hbe^,  of  life.     Political  therefore,  or  civil  liberty,  which  is  that  of 
what  it  IS.    ^  member  of  society,  is  no  other  than  natural  liberty  so  far 
restrained  by  human  laws  (and  no  farther)  as  is  necessary 
and  expedient  for  the  general  advantage  of  the  public.^ 
Hence  we  may  collect  that  the  law,  which  restrains  a  man 
[  126  ]  from  doing  mischief  to  his  fellow-citizens,  though  it  di- 
minishes the  natural,  increases  the  civil  liberty  of  mankind ; 
but  that  every  wanton  and  causeless  restraint  of  the  will  of 
the  subject,  whether  practised  by  a  monarch,  a  nobility,  or 
a  popular  assembly,  is  a  degree  of  tyranny :  nay,  that  even 
laws  themselves,  whether  made  with  or  without  our  consent, 
if  they  regulate  and  constrain  our  conduct  in  matters  of 
mere  indifference,  without  any  good  end  in  view,  are  re- 
gulations  destructive  of  liberty:    whereas,   if  any   public 
advantage  can  arise  from  observing  such  precepts,  the  con- 
trol of  our  private  inclinations,  in  one  or  two  particular 
points,  will  conduce  to  preserve  our  general  freedom  in 
others  of  more  importance;    by  supporting  that  state  of 
society,  which  alone  can  secure  our  independence.     Thus 
the  statute  of  king  Edward  IV.,<^  which  forbad  the  fine 
gentlemen  of  those  times  (under  the  degree  of  a  lord)  to 
wear  pikes  upon  their  shoes  or  boots  of  more  than  two 
inches  in  length,  was  a  law  that  savoured  of  oppression ; 
because,  however  ridiculous  the  fashion  then  in  use  might 
appear,  the  restraining  it  by  pecuniary  penalties  could  serve 

^   Facultas  ejus,  quod  cuiquefacere       1.  3.  1. 
libet,  nisi  quid  jure  prokibelur,     Inst,  *  3  Edw.  IV.  c.  6. 
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no  purpose  of  common  utility.  But  the  statute  of  king 
Charles  11.,^  which  prescribed  a  thing  seemingly  as  in- 
different, (a  dress  for  the  dead,  who  were  all  ordered  to  be 
buried  in  woollen)  was  a  law  consistent  with  public  liberty ; 
for  according  to  the  opinion  of  that  day,  it  encouraged  the 
staple  trade,  on  which  in  great  measure  depends  the  uni- 
versal good  of  the  nation.  So  that  laws,  when  prudently 
framed,  are  by  no  means  subversive  but  rather  introductive 
of  liberty;  for  (as  Mr.  Locke  has  well  observed)®  where 
there  is  no  law  there  is  no  freedom.  But  then,  on  the  other 
hand,  that  constitution  or  frame  of  government,  that  system 
of  laws,  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  the  subject  entire  master  of  his  own  conduct,  except 
in  those  points  wherein  the  public  good  requires  some 
direction  or  restraint. 

The  idea  and  practice  of  this  political  or  civil  liberty  Pouttcai  li- 
flourish  in  their  highest  vigour  in  these  kingdoms,  where  it  ris^cs 
falls  little  short  of  perfection,  and  can  only  be  lost  or  de-  England; 
stroyed  by  the  folly  or  demerits  of  its  owner :  the  legislature,  [  127  ] 
and  of  course  the  laws  of  England,  being  peculiarly  adapted 
to  the  preservation  of  this  inestimable  blessing  even  in  the 
meanest  subject.  Very  different  from  the  constitutions  of 
many  other  states,  on  the  continent  of  Europe,  and  from 
the  genius  of  the  imperial  law ;  which  in  general  are  cal- 
culated to  vest  an  arbitrary  and  despotic  power,  of  controlling 
the  actions  of  the  subject,  in  the  prince,  or  in  a  few  grandees. 
And  this  spirit  of  liberty  is  so  deeply  implanted  in  our  con- 
stitution, and  rooted  even  in  our  very  soil,  that  a  slave  or 
a  negro,  the  moment  he  lands  in  England,  falls  under  the 
protection  of  the  laws,  and  so  far  becomes  a  freeman:' 
though  the  master's  right  to  his  service  may  possibly  still 
continue.  And  acting  on  this  the  spirit  of  our  constitution^ 
slavery  has  been  finally  abolished  throughout  the  British 
dominions  by  an  act  of  the  imperial  parliament,8^  and  has  at 
last  been  extinguished  not  only  in  name  but  in  substance  by 
the  legislatures  of  those  colonies  where  it  formerly  existed.^ 

^  30  Car.  II.  st  I.e.  3.  now  re-  ^  Slavery  was  abolished  in  aU  the 

pealed  by  the  54  Geo.  III.  c.  108.  West  India  Colonies  on  the  1st  of 

•  On  Gov.  p.  2.  §.  57.  August,  1838.    See  Mirror  of  Pari 

f  Sulk.  666.    See  ch.  14.  Sess.  1838,  p.  5519. 
«  3&4Wm.  4.  C.73. 
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The  absolute  rights  of  every  Englishman^  (which^  taken 
in  a  political  and  extensive  sense^  are  usually  called  their 
liberties)  as  they  are  founded  on  nature  and  reason^  so  they 
are  coeval  with  our  form  of  government ;  though  subject  at 
times  to  fluctuate  and  change :  their  establishment  (excellent 
as  it  is)  being  still  human.  At  some  times  we  have  seen 
them  depressed  by  overbearing  and  tyrannical  princes ;  at 
others  so  luxuriant  as  even  to  tend  to  anarchy^  a  worse  state 
than  tyranny  itself^  as  any  government  is  better  than  none 
at  all.^  But  the  vigour  of  our  free  constitution  has  always 
delivered  the  nation  from  these  embarrassments:  and,  as 
soon  as  the  convulsions  consequent  on  the  struggle  have 
been  over,  the  balance  of  our  rights  and  liberties  has  settled 
to  its  proper  level ;  and  their  fundamental  articles  have  been 
from  time  to  time  asserted  in  parliament,  as  oflen  as  they 
were  thought  to  be  in  danger. 
Magna  First,  by  the  great  charter  of  liberties,  which  was  ob- 

john.  '       tained,  sword  in  hand,  from  king  John,  and  afterwards,  with 
some  alterations,  confirmed  in  parliament  by  king  Henry 
the  third,  his  son.     Which  charter  contained  very  few  new 
grants ;  but,  as  sir  Edward  Coke  J  observes,  was  for  the  most 
part  declaratory  of  the  principal  grounds  of  the  fiindamental 
[  128  ]  laws  of  England.     Afterwards  by  the  statute  called  con^ 
And^«m-    Jirmatio  cartanm,^  whereby  the  great  charter  is  directed  to 
^^^j'     be  allowed  as  the  common  law ;  all  judgments  contrary  to 
it  are  declared  void ;  copies  of  it  are  ordered  to  be  sent  to 
all  cathedral  churches,  and  read  twice  a  year  to  the  people ; 
and  sentence  of  excommunication  is  directed  to  be  as  con- 
stantly denounced  against  all  those  that  by  word,  deed,  or 
counsel,  act  contrary  thereto,  or  in  any  degree  infringe  it. 
Next,  by  a  multitude  of  subsequent  corroborating  statutes 
(sir  Edward  Coke,  I  think,  reckons  thirty-two)^  from  the 
first  Edward  to  Henry  the  fourth.     Then,  after  a  long  in- 
petitionof    ^^^9  ^y  ^^  petition  ofrighty  which  was  a  parliamentary 
charies  I     declaration  of  the  liberties  of  the  people,  assented  to  by 
king  Charles  the  first  in  the  beginning  of  his  reign.    Which 
was  closely  followed  by  the  still  more  ample  concessions 
made  by  that  unhappy  prince  to  his  parliament,  before  the 

>  See  2  Wils.  292.  ace.  ^  25  Edw.  I. 

i  2  Inst,  proem.  i  2  Inst,  proem. 
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fatal  rupture  between  them ;  and  by  the  many  salutary  laws, 
particularly  the  habeas  corpus  act,  passed  under  Charles  the  Haheat 
second.   To  these  succeeded  the  bill  of  rights,  or  declaration  c^S/n! 
delivered  by  the  lords  and  commons   to  the  prince  and 
princess  of  Orange,   13  February   1688;   and  afterwards  ^I^^^Marr 
enacted  in  parliament,  when  they  became  king  and  queen : 
which  declaration  concludes  in  these  remarkable  words; 
and  they  do  claim,  demand,  and  insist  upon,  all  and  sin- 
gular the  premises,  as  their  undoubted  rights  and  liberties.** 
"  And   the  act  of  parliament  itself '^  recognizes  all   and 
"  singular  the  rights  and  liberties  asserted  and  claimed  in 
'*  the  said  declaration  to  be  the  true,  ancient,  and  indubitable 
"  rights  of  the  people  of  this  kingdom."     These  liberties  ^^'^^*" 
were  again  asserted  at  the  commencement  of  the  present  ^^-  ">• 
century,  in  the  ac^  of  settlements^  vrhetehy  the  crown  was 
limited  to  her  present  majesty's  illustrious  house :  and  some 
new  provisions  were  added,  at  the  same  fortunate  sera,  for 
better  securing  our  religion,  laws,  and  liberties ;  which  the 
statute  declares  to  be  "  the  birthright  of  the  people  of 
*'  England,"  according  to  the  ancient  doctrine  of  the  common 
law.°    And  lastly,  we  have  gained  in  the  reign  of  the  late 
king  that  which  may  well  be  called  the  second  great  charter  Reform  Act, 
of  liberties,  the  reform  act,P   of  which  I  shall  hereafter  ^"*'^' 
have  to  give  a  particular   account,    whereby,  to  use  the 
words  of  its  preamble,  "  divers  abuses  which  had  long 
'*  prevailed  in  the  choice  of  members  to  serve  in  the  com- 
**  mons  house  of  parliament  were  corrected,  many  incon- 
*'  siderable  places  were  deprived  of  the  right  of  returning 
members,  and  such  privilege  was  granted  to  large  po- 
pulous and  wealthy  towns,  and  the  elective  franchise  was 
extended  to  many  of  his  majesty's  subjects  who  had  not 
heretofore  enjoyed  the  same." 

Thus  much  for  the  declaration  of  our  rights  and  liber**  r  |,x)  1 
ties.     The  rights  themselves,  thus  defined  by  these  several   ^  ^ 

statutes,  consist  in  a  number  of  private  immunities ;  which 
will  appear,  from  what  has  been  premised,  to  be  indeed  no 
other,  than  either  that  residuum  of  natural  liberty,  which  is 

«  I  W.  &  M.  St.  2.  c.  2.  •  Plowd.  66. 

»  12  &  13  W.  m,  c.  2.  P  2  &  3  W.  IV.  c.46. 
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not  required  by  the  laws  of  society  to  be  sacrificed  to  public 

convenience ;  or  else  those  civil  privileges,  which  society  hath 

engaged  to  provide,  in  lieu  of  the  natural  liberties  so  given 

up  by  individuals.     These  therefore  were  formerly,  either  by 

inheritance  or  purchase,  the  rights  of  all  mankind ;  but,  in 

most  other  countries  of  the  world  being  now  more  or  less 

debased  and  destroyed,  they  at  present  may  be  said  to  remain, 

in  a  peculiar  and  emphatical  manner,  the  rights  of  the  peo- 

Rights  of     pie  of  England.     An;i  these  may  be  reduced  to  three  princi- 

thertobe     pal  or  primary  articles;  the  right  of  personal  security,  the 

three:  I,  the  right  of  personal  liberty,  and  the  right  of  private  property : 

Booai  secu-  bccausc,  as  there  is  no  other  known  method  of  compulsion, 

right  ^  per-  or  of  abridging  man's  natural  free  will,  but  by  an  infringe- 

ty,  and 3, the  mcnt  or  diminution  of  one  or  other  of  these  important  rights, 

right  of  pn-  . 

vaj?  pro-  the  preservation  of  these,  inviolate,  may  justly  be  said  to 
include  the  preservation  of  our  civil  immunities  in  their 
largest  and  most  extensive  sense. 

I.  The  right      I.  The  right  of  personal  security  consists  in  a  person's 

secmity^for  legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his 

this  begins,  body,  his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  begins  in  contemplation  of 
law  as  soon  as  an  infant  is  able  to  stir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and  by  a  potion  or  other- 
wise, killeth  it  in  her  womb ;  or  if  any  one  beat  her,  where- 
by the  child  dieth  in  her  body,  and  she  is  delivered  of  a  dead 
child;  this,  though  not  murder,  was  by  the  ancient  law 
homicide  or  manslaughter.^     But  the  modern  law  doth  not 

[  130  ]  Jool^  upon  this  offence  in  quite  so  atrocious  a  light,  but 
merely  as  a  heinous  misdemeanor.^ 

An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is 
supposed  in  law  to  be  born  for  many  purposes.  It  is  capable 
of  having  a  legacy,  or  a  surrender  of  a  copyhold  estate  made 
to  it.     It  may  have  a  guardian  assigned  to  it  f  and  it  is 

"*  Si  aliquis  muUerem  pregnantem  Bracton.  L  3.  c.  21. 

percusserit ,  vel  ei  venerium  dederit,per  '  3  Inst.  50.     As  to  endeavouring 

quodfecerit  abortivam ;  si  puerperium  to  procure  abortion,  see  1  Vict,  c.  85. 

jatn  formatum  fuerit,  et   maxime  si  a.  5. 

fuei'tt    animaium,  facit    homicidium,  *  Stat.  12  Car.  II.  c.  24. 
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enabled  to  have  an  estate  limited  to  its  use^  and  to  take 
afterwards  by  such  hmitation,  as  if  it  were  tlien  actually  born.* 
And  in  this  point  the  civil  law  agrees  with  ours.^ 

2.  A  manVs  limbs  (by  which  for  the  present  we  only  2.  for  limbs. 
understand  those  members  which  may  be  useful  to  him  in 
sight,  and  the  loss  of  which  alone  amounts  to  mayhem  by 
the  common  law)  are  also  the  gift  of  the  wise  Creator,  to 
enable  him  to  protect  himself  from  external  injuries  in  a  state 
of  nature.  To  these  therefore  he  has  a  natural  inherent 
right;  and  they  cannot  be  wantonly  destroyed  or  disabled 
without  a  manifest  breach  of  civil  hberty. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value, 
in  the  estimation  of  the  law  of  England,  that  it  pardons  even 
homicide  if  committed  se  defendendo,  or  in  order  to  preserve 
them.  For  whatever  is  done  by  a  man,  to  save  either  life  or 
member,  is  looked  upon  as  done  upon  the  highest  necessity 
and  compulsion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act ;  these,  though  accompanied  with  all  other 
the  requisite  solemnities,  may  be  afterwards  avoided,  if 
forced  upon  him  by  a  well-grounded  apprehension  of  losing 
his  life,  or  even  his  limbs,  in  case  of  his  non-compliance.^ 
And  the  same  is  also  a  sufficient  excuse  for  the  commission 
of  many  misdemeanors.  The  constraint  a  man  is  under 
in  these  circumstances  is  called  in  law  duress,  from  ^JJ^'i, 
the  Latin  duretiesy  of  which  there  are  two  sorts ;  duress  f  131  1 
of  imprisonment,  where  a  man  actually  loses  his  liberty,  of 
which  we  shall  presently  speak :  and  duress  per  minas, 
where  the  hardship  is  only  threatened  and  impending,  which 
is  that  we  are  now  discoursing  of.  Duress  per  minas  is 
either  for  fear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or 
loss  of  limb.  And  this  fear  must  be  upon  sufficient  reason ; 
**  /?072,"  as  Bracton  expresses  it,  "  suspicio  cujuslibet  vani  et 
*'  meticulosi  hominis,  sed  talis  qui  possit  caderein  mrum  con^ 
*^  stantem  ;  talis  enim  debet  esse  metus,  qui  in  se  continent 
"  vit(e  periculuTTiy   aut  corporis   cruciatumJ**"^    A  fear  of 

»  Stat.  10  &  1 1  W.  III.  cl6.  6.  26. 

"  Qui  in  ntero  sunt^injure  civUi  *  2  Inst.  483. 

inlclii^untur  inrei'utnnaturaesse,cum  */.  2.  p.  5. 

de    eorv'm   cowmodo    agatnr.     Ff,    1. 
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battery,  or  being  beaten,  though  never  so  well  grounded,  is 
no  duress :  neither  is  the  fear  of  having  one's  house  burned, 
or  one's  goods  taken  away  and  destroyed ;  because  in  these 
cases,  should  the  threat  be  performed,  a  man  may  have 
satisfaction  by  recovering  equivalent  damages  :*  but  no 
suitable  atonement  can  be  made  for  the  loss  of  life  or  limb. 
And  the  indulgence  shown  to  a  man  under  this,  the  principal, 
sort  of  duress,  the  fear  of  losing  his  life  or  limbs,  agrees 
also  with  that  maxim  of  the  civil  law ;  ignoscitur  ei  qui 
sanguinem  suum  qualtier  quaUter  redemptum  voluitJ 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  furnishes  him 
with  everything  necessary  for  their  support.  For  there  is  no 
man  so  indigent  or  wretched,  but  he  may  demand  a  supply 
sufficient  for  all  the  necessities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  several  statutes 
enacted  for  the  relief  of  the  poor,  although  this  right  has  of 
late  been  somewhat  limited.^  A  humane  provision;  yet, 
though  dictated  by  the  principles  of  society,  discountenanced 
by  the  Roman  laws.  For  the  edicts  of  the  emperor  Con- 
stantine  commanding  the  public  to  maintain  the  children  of 
those  who  were  unable  to  provide  for  them,  in  order  to  pre- 
vent the  murder  and  exposure  of  infants,  an  institution 
founded  on  the  same  principle  as  our  foundling  hospitals, 
though  comprised  in  the  Theodosian  code,*  were  rejected  in 
Justinian's  collection. 
P  -  -  -  These  rights,  of  life  and  member,  can  only  be  determined 
Theri  htsof  ^^  ^^  death  of  the  person;  which  was  formerly  accounted 
life  and  limb  to  be  either  a  civil  or  natural  death.     The  civil  death  com- 

can  only  be 

b?dS5to^**  menced,  if  any  man  was  banished  or  abjured  the  realm^  by 
Sv?or  na-   ^^  proccss  of  the  commou  law,  or  entered  into  religion ; 
turai.         tjjj^t  ig^  ^gyjt  jutQ  a  monastery,'  and  became  there  a  monk  pro- 
fessed :  in  which  cases  he  was  absolutely  dead  in  law,  and 


'  2  Inst  483.  escaped    all     adequate    punishment. 

y  jy.  48. 21.1.     It  may  here  be  Phipoe's  case,   2  Leach,  C.  C.    p. 

observed,  that  the  obtaining  a  valuable  774.     Rex  v.    Edmunds,  6  Car.   & 

security  from  a  person  by  duress,  is  Pay.  619. 
not  stealing  in  the  eye  of  the  law,  *  See  4  &  5  W.  IV.  c.  76. 

and  this  offence,  in  two  instances,  ac-  *  /.  11.  c.  27, 

companied  with  much  atrocity,  has  *>  Co.  LitU  133. 
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his  next  heir  should  have  his  estate.  For,  such  banished 
man  was  entirely  cut  off  from  society ;  and  such  a  monk, 
upon  his  profession,  renounced  solemnly  all  secular  concerns: 
and  besides,  as  the  popish  clergy  claimed  an  exemption  from 
the  duties  of  civil  life  and  the  commands  of  the  temporal 
piagistrate,  the  genius  of  the  English  laws  would  not  sufier 
those  persons  to  enjoy  the  benefits  of  society,  who  secluded 
themselves  from  it,  and  refuised  to  submit  to  its  regulations.^ 
A  monk  was  therefore  accounted  civiliter  mortuus,  and  when 
he  entered  into  religion  might,  like  other  dying  men,  make 
his  testament  and  executors ;  or,  if  he  made  none,  the  ordi- 
nary might  grant  administration  to  his  next  of  kin,  as  if  he  . 
were  actually  dead  intestate.  And  such  executors  and  ad- 
ministrators had  the  same  power,  and  might  bring  the  same 
actions  for  debts  due  to  the  religious,  and  were  liable  for  the 
same  actions  for  those  due  from  him,  as  if  he  were  naturally 
deceased.^  Nay,  so  far  has  this  principle  been  carried,  that 
when  one  was  bound  in  a  bond  to  an  abbot  and  his  successors, 
and  afterwards  made  his  executors  and  professed  himself  a 
monk  of  the  same  abbey,  and  in  process  of  time  was  himself 
made  abbot  thereof;  here  the  law  gave  him,  in  the  capacity 
of  abbot,  an  action  of  debt  against  his  own  executors  to  re- 
cover the  money  due/  In  short,  a  monk  or  religious  was  so 
effectually  dead  in  law,  that  a  lease  made  even  to  a  third 
person,  during  the  life  (generally)  of  one  who  afterwards 
became  a  monk,  determined  by  such  his  entry  into  religion,: 
for  which  reason  leases,  and  other  conveyances  for  life,  were 
usually  made  to  have  and  to  hold  for  the  term  of  one's  natural 
life.s  But,  even  in  the  times  of  popery,  the  law  of  England  [  ISS  ] 
took  no  cognizance  of  profession  in  any  foreign  country^ 
because  the  fact  could  not  be  tried  in  our  courts;^  and 
therefore,  since  the  reformation,  this  disability  is  held  to  be 
abolished  :^  as  is  also  the  disability  of  banishment,  conse- 
quent upon  abjuration,  by  statute  21  Jac.  I.  c.  28J 

<i  This  was  also  a  rule  in  the  feodal  '  Co.  Litt  133. 

law,  /.  2.  t.  21.  (ieJiU  esse  miles  seculi,  '  2  Rep,  48.  Co.  Litt.  132. 

qui  f actus  est  miles  Christi ;  nee  6ene-  ^  Co;  Litt.  132. 

Jicium  pertinet  ad  eum  qui  non  d«h4t  *  1  Salk.  162. 

gerere  officium,  i  One  species  of  civil  death,  says 

*  Litt.  §.  200.  Mr.  Christian,  may  still  exist  in  this 
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may befor-       '^^^^  natural  life  being,  as  was  before  observed,  the  im- 
feited.         mediate  donation  of  the  great  Creator,  cannot  legally  be  dis- 
^         posed  of  or  destroyed  by  any  individual,  neither  by  the  per- 
son himself,  nor  by  any  other  of  his  fellow  creatures,  merely 
upon  their  own  authority.     Yet  nevertheless  it  may,  by  the 
divine  permission,  be  frequently  forfeited  for  the  breach  of 
those  laws  of  society,  which  are  enforced  by  the  sanction  of 
capital  punishments.     Whenever  the  constitution  of  a  state 
vests  in  any  man,  or  body  of  men,  a  power  of  destroying  at 
pleasure,  without  the  direction  of  laws,  the  lives  or  members 
of  the  subject,  such  constitution  is  in  the  highest  degree 
tyrannical :  and  whenever  any  laws  direct  such  destruction 
for  light  and  trivial  causes,  such  laws  are  likewise  tyrannical, 
though  in  an  inferior  degree :  because  here  the  subject  is 
aware  of  the  danger  he  is  exposed  to,  and  may  by  prudent 
ciaution   provide   against  it.     The  statute  law  of  England 
does  therefore  very  seldom,  more  especially  of  late  years,^ 
and  the  common  law  does  never  inflict  any  punishment  ex- 
tending to  life  or  limb,  unless  upon  the  highest  necessity  : 
and  the  constitution  is  an  utter  stranger  to  any  arbitrary 
power  of  killing  or  maiming  the  subject  without  express 
warrant  of  law.     "  Nullus  liber  homo"  says  the  great  char- 
**  ter^,    "  aUquo  modo  destruatuvy  nisi  per  legale  judicium 
"  parium  suorum  aut  per  legem  terrae,"     Which  words, 
"  aliquo  modo  destruatur,*  according  to  Sir  Edward  Coke,"^ 

country,  that  is,  where  a  man  by  act  of  treason ;  2.  murder ;  3.  rape  and  un- 

parliament  is  attainted  of  treason  or  natural  offences  j  6.  setting  fire  to  any 

felony,  and  saving  his  life,  is  banished  king's  ship  or  stores ;    7.  the  causing 

for  ever;  this  Lord  Coke  declares  to  injury  to  life,  with  intent  to  commit 

be  a  civil  death.     Co.  Litt.  133.  murder  ;  8.    burglary,   accompanied 

^  The  severity  of  the  statute  law  with  an  attempt  at  murder  j  9.  robbery, 

has  recently  been  much  mitigated  by  accompanied  with  stabbing  or  wound- 

greatiy  lessening  the  number  of  crimes  ing;    10.  setting  fire  to  a  dwelling- 

for  which  the  punishment  of  death  is  house,  any  person  being  therein  ;  11. 

inflicted.    See  the  7  &  8  Geo.  IV,  setting  fire  to,  casting  away,  of  other- 

cc.  27,  28,  29,  30,31,32;  9  Geo.IV.  wise  destroying  ships,   with  intent  to 

c.  31.  and  1  Vict.  cc.  84,  89,  and  91.  murder  any    person  ;     12.  exhibiting 

The  effect  of  these  acts  has  been  to  false  lights  with  intent  to  bring  ships 

change  the  criminal  code  of  England  in  danger;  13.  piracy,  accompanied  by 

from  one  of  the  most  sanguinary  to  one  stabbing,  &cc. ;    14.  riotous    destruc- 

of  the  mildest  of  the  civilized  world,  tion  of  buildings. 

and  hitherto  with  the  happiest  results  *  c.  29. 

in  lessening  crime.     The  only  crimes  *"  2  Inst.  48. 

now  punishable  with  death  are,    1.  .; 
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include  a  prohibition  npt  only  of  kiUing^  and  maiming^  but 

also  of  torturing  (to  which  our  laws  are  strangers)  and  of 

every  oppression  by  colour  of  an  illegal  authority.     And  it 

is  enacted  by  the  statute  5  Edw.  III.  c.  9,  that  no  man  shall 

be  fore-judged  of  life  or  limb,  contrary  to  the  great  charter  [  134  ] 

and  the  law  of  the  land:  and  again,  by  statute  S8  Edw.  II L 

c.  3,  that  no  roan  shall  be  put  to  death,  without  being  brought 

to  answer  by  due  process  of  law. 

3.  Besides  those  limbs  and  members  that  may  be  neces-  s.  prom 
sary  to  a  man,  in  order  to  defend  himself  or  annoy   his  ^Su 
enemy,  the  rest  of  his  person  or  body  is  also  entitled,  by  the 
same  natural  right,  to  security  from  the  corporal  insults  of 
menaces,  assaults,  beating,  and  wounding ;  though  such  in- 
sults amount  not  to  destruction  of  life  or  member. 

4.  The  preservation  of  a  man's  health  from  such  prac-  4.  prom       / 

.J.  .^1  practloet       ^ 

tices  as  may  prejudice  or  annoy  it;  and  a«»inst 

5.  The  security  of  his  reputation  or  good  name  from  the  5.  and 
arts  of  detraction  and  slander,  are  rights  to  which  every  JSJiSon?" 
man  is  entitled,  by  reason  and  natural  justice ;  since  without 

these  it  is  impossible  to  have  the  perfect  enjoyment  of  any 
other  advantage  or  right.  But  these  three  last  articles 
(being  of  much  less  importance  than  those  which  have  gone 
before,  and  those  which  are  yet  to  come)  it  will  suffice  to 
have  barely  mentioned  among  the  rights  of  persons. 

II.  Next  to  personal  security,  the  law  of  England  re- 11.  wieriAt 
gards,  asserts,  and  preserves  the  personal  liberty  of  indi-  uberty. 
viduals.    This  personal  liberty  consists  in  the  power  of  loco^ 
motion,  of  changing  situation,  or  moving  one's  person  to 
whatsoever  place  one's  own  inclination  may  direct ;  without 
imprisonment  or  restraint,  unless  by  due  course  of  law.) 
Concerning  which  we  may  make  the  same  observations  as 
upon  the  preceding  article;  that  it  is  a  right  strictly  natural; 
thatrthe  laws  of  England  have  never  abridged  it  without 
sufficient  cause ;  and,  that  in  this  kingdom  it  cannot  ever  be 
abridged  at  the  mere  discretion  of  the  magistrate,  without 
the  explicit  permission  of  the  laws.  Here  again  the  language 
of  the  great  charter™  is,  that  no  freeman  shall  be  taken  or  [  135  ] 
imprisoned,  but  by  the  lawful  judgment  of  his  equals,  or  by  Magmm 
the  law  of  the  land.     And  many  subsequent  old  statutes'^  John. ' 

•«  c.  -29.      ■  6  Edw.  III.  C.9.  25  Edw.  Ill.st.  5.  c.  4.  21  Edw.  III.  c.  3. 
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expressly  direct,  that  no  man  shall  be  taken  or  imprisoned 
by  suggestion  or  petition  to  the  king  or  his  council,  unless 
it  be  by  legal  indictment,  or  the  process  of  the  common  law. 
petition  of    By  the  petition  of  right,  3  Car.  I,  it  is  enacted,  that  no  free* 
man  shall  be  imprisoned  or  detained  without  cause  shewn,  to 
which  he  may  make  answer  according  to  law.  By  16  Car.  I. 
c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or 
decree  of  any  illegal  court,  or  by  command  of  the  king's 
majesty  in  person,  or  by  warrant  of  the  council  board,  or  of 
any  of  the  privy  council :  he  shall,  upon  demand  of  his 
council,  have  a  writ  of  habeas  corpiis,  to  bring  his  body  be- 
fore  the  court  of   king's   bench   or  common   pleas ;  who 
shall  determine  whether  the  cause  of  his  commitment  be 
just,  and  thereupon  do  as  to  justice  shall  appertain.  And  by 
c^Slwt,  31  Car.  11.  c.  2,  commonly  called  the  habeas  corpus  act,  the 
methods  of  obtaining  this  writ  are  so  plainly  pointed  out  and 
enforced,  that,  so  long  as  this  statute  remains  unimpeached, 
no  subject  of  England  can  be  long  detained  in  prison,  ex- 
cept in  those  cases  in  which  the  law  requires  and  justifies 
such  detainer.     And,  lest  this  act  should  be  evaded  by  de- 
manding unreasonable  bail,  or  sureties  for  the   prisoner's 
appearance,  it  is  declared  by  1  W.  &  M.  st  2,  c.  2,  that  ex- 
Sonofto'    ^^^^^^^   ^'^^^  ought  not   to  be   required.     Further,  by  an 
pri«jjnj««»t  act  of  her  present  majesty's  reign,  the  1  &  2  Vict.  c.  1 10,  the 
torii^^     personal  liberty  of  her  subjects  has  been  still  more  fully  se- 
cured and  extended  by  the  abolition  of  all  imprisonment  for 
debt  on  mesne  process,  except  where  fraud  can  be  shown, 
wbichisof       Of  great  importance  to  the  public  is  the  preservation  of 
portance  to  this  personal  liberty :  for  if  once  it  were  left  in  the  power  of 
any,  tlie  highest,  magistrate  to  imprison  arbitrarily  whom- 
ever he  or  his  officers  thought  proper,  (as  in  some  foreign 
countries  is  daily  practised  by  the  crovvn®)  there  would  soon 
be  an  end  of  all  other  rights  and  immunities.     Some  have 
thought,  that  unjust  attacks,  even  upon  life,  or  property, 
[  1S6  ]  at  the  arbitrary  will  of  the  magistrate,  are  less  dangerous  to 
the  commonwealth,  than  such  as  are  made  upon  the  per- 

°  I  have  been  assured,  says  Black*  the  famoos  bulle  unigenitut.    But  the 

8tone,upoD  good  authority » that,  during  crown  has  no  such  power  in  France 

the  naild    administration  of  cardinal  at  the  present  day,  although  it  exists 

Fleury,  alM>ve  64,000  ktires  dt  cachet  in  Russia  and  Austria,  and  other  des- 

were  {fsmtJ^  upon  th«  tingle  groulid  of  potic  govemaients. 
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sonal  liberty  of  the  subject.  To  bereave  a  man  of  life,  or 
by  violence  to  confiscate  his  estate,  without  accusation  or 
trial,  would  be  so  gross  and  notorious  an  act  of  despotism,  as 
must  at  once  convey  the  alarm  of  tyranny  throughout  the 
whole  kingdom :  but  confinement  of  the  person,  by  secretly 
hurrying  him  to  gaol,  where  his  sufferings  are  unknown  or 
forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a 
more  dangerous  engine  of  arbitrary  government*  And  yet 
sometimes,  when  the  state  is  in  real  danger,  even  this  may 
be  a  necessary  measure.  But  the  happiness  of  our  consti-  J^J^ 
tution  is,  that  it  is  not  left  to  the  executive  power  to  deter-  ^^Jj^jf*^ 
tnine  when  the  danger  of  the  state  is  so  great,  as  to  render  •uspendwL 
this  measure  expedient:  for  it  is  the  parliament  only,  or  le- 
gislative power,  that,  whenever  it  sees  proper,  can  authorize 
the  crown,  by  suspending  the  habeas  corpus  act  for  a  short 
and  limited  time,  to  imprison  suspected  persons  without 
giving  any  reason  for  so  doing ;  as  the  senate  of  Rome  was 
wont  to  have  recourse  to  a  dictator,  a  magistrate  of  absolute 
authority,  when  they  judged  the  republic  in  any  imminent 
danger.  The  decree  of  the  senate,  which  usually  preceded 
tlie  nomination  of  this  magistrate,  ''  dent  operant  consules^ 
"  ne  quid  respuhlica  detrimenti  capiat ^^  was  called  the  senct^ 
tus  consultum  ultimce  necessitatis.  In  like  manner  this  ex- 
periment ought  only  to  be  tried  in  cases  of  extreme  emer- 
gency ;  and  in  these  the  nation  parts  with  it's  liberty  for  a 
while  in  order  to  preserve  it  for  ever.  The  effect  of  a  suspen- 
sion of  the  habeas  corpus  act  is  to  prevent  persons  who  are 
committed  upon  certain  charges  fi*om  being  bailed,  tried,  or 
discharged,  for  the  time  of  the  suspension,  except  under  the 
provisions  of  the  suspending  act,  leaving,  however,  to  the 
magistrate,  or  person  committing,  all  the  responsibility  at- 
tending an  illegal  imprisonment.  It  is  very  common  there- 
fore to  pass  acts  of  indemnity  subsequently  for  the  protection 
of  those  who  either  could  not  defend  themselves  in  an  action 
for  false  imprisonment,  without  making  improper  disclosures 
of  the  information  on  which  they  acted,  or  who  have  done 
acts  not  strictly  defensible  at  law,  though  justified  by  the 
necessity  of  the  moment.? 

'  Mr.  Justice  Coleridge,  who  ekes'     of  suspending  acts,  and  68  Geo,  III. 
67  Geo.  III.  c.  3  ic  66,  as  instances      c.  S,  as  ona  of  an  indamiiifying  act. 

K  2 
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pSSLiSt       '^'*®  confinement  of  the  person,  in  any  wise,  is  an  imprison- 
ment    So  that  the  keeping  a  man  against  his  will  in  a  pri- 
vate house,  putting  him  in  the  stocks,  arresting  or  forcibly 
detaining  him  in  the  street  is  an  imprisonment.^!     And  the 
law  so  much  discourages  unlawful  confinement,  that  if  a 
man  is  under  duress  of  imprisonment^  which  we  before  ex- 
plained to  mean  a  compulsion  by  an  illegal   restraint  of 
liberty,  until  he  seals  a  bond  or  the  like ;  he  may  allege  this 
duress,  and  avoid  the  extorted  bond.     But  if  a  man  be  law- 
[  187  ]  fully  imprisoned,  and  either  to  procure  his  discharge,  or  on 
any  other  fair  account,  seals  a  bond  or  a  deed,  this  is  not  by 
duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it/ 
To  make  imprisonment  lawful,  it  must  either  be  by  process 
from  the  courts  of  judicature,  or  by  warrant  from  some  legal 
officer  having  authority  to  commit  to  prison;  which  warrant 
must  be  in  writing  under  the  hand  and  seal  of  the  magistrate, 
and  express  the  causes  of  the  commitment,  in  order  to  be 
examined  into  (if  necessary)  upon  a  habeas  corpus.    If  there 
be  no  cause  expressed,  the  gaoler  is  not  bound  to  detain  the 
prisoner/     For  the  law  judges  in  this  respect,  saith  Sir 
Edward  Coke,  like  Festus  the  Roman  governor;  that  it  is 
unreasonable  to  send  a  prisoner,  and  not  to  signify  withal 
the  crimes  alleged  against  him. 
jcrenrBngr.      A  natural   and  regular  consequence   of  this    personal 
eoncumeuT  liberty,  is,  that  every  Englishman   may  claim  a  right  to 
Knariand.      abide  in  his  own  country  so  long  as  he  pleases ;  and  not  to 
be  driven  from  it  unless  by  the  sentence  of  the  law»     The 
king  indeed,  by  his  royal  prerogative,  may  issue  out  his 
writ  ne  exeat  regno,  and  prohibit  any  of  his  subjects  from 
going  into  foreign  parts  without  licence/     This  may  be  ne- 
cessary for  the  public  service  and  safeguard  of  the  common- 
wealth.    But  no  power  on  earth,  except  the  authority  of 
parliament,  can  send  any  subject  of  England  out  of  the  land 
against  his  will ;  no,  not  even  a  criminal;     For  exile,  and 
transportation,  are  punishments  at  present  unknown  to  the 
common  law ;  and,  whenever  the  latter  is  now  inflicted,  it  is 
either  by  the  choice  of  the  criminal  himself  to  escape  a  ca- 
pital punishment,  or  else  by  the  express  direction  of  some 

*  2  Inst.  689.  •  2  Inst  62,  53. 

^  Ibid.  482.  *  F.  N.  B.  86. 
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modern  act  of  parliament.^  To  this  purpose  the  great  Magna 
charter^  declares,  that  no  freeman  shall  be  banished,  unless  John.  ' 
by  the  judgment  of  his  peers,  or  by  the  law  of  the  land. 
And  by  the  habeas  corpus  act,  31  Car.  II.  c.  S,  (that  second 
magna  charta^  and  stable  bulwark  of  our  liberties)  it  is 
enacted,  that  no  subject  of  this  realm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  shall  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  or  places  beyond  the 
seas;  (where  they  cannot  have  the  full  benefit  and  pro- [  1<38  ] 
lection  of  the  common  law)  but  that  all  such  imprisonments 
shall  be  illegal ;  that  the  person,  who  shall  dare  to  commit 
another  contrary  to  this  law,  shall  be  disabled  from  bearing 
any  office,  shall  incur  the  penalty  of  a  pr^iemunire^  and  be  in- 
capable of  receiving  the  king's  pardon :  and  the  party  suf- 
fering shall  also  have  his  private  action  against  the  person 
committing,  and  all  his  aiders,  advisers  and  abettors,  and 
shall  recover  treble  costs ;  besides  his  damages,  which  no 
jury  shall  assess  at  less  than  five  hundred  pounds. 

The  law  is  in  this  respect  so  benignly  and  liberally  con- 
strued for  the  benefit  of  the  subject,  that,  though  within  the 
realm  the  king  may  command  the  attendance  and  service  of 
all  his  liegemen,  yet  he  cannot  send  any  man  out  of  the 
realm,  even  upon  the  public  service ;  excepting  sailors  and 
soldiers,  the  nature  of  whose  employment  necessarily  implies 
an  exception :  he  cannot  even  constitute  a  man  lord  deputy 
or  lieutenant  of  Ireland  against  his  will,  nor  make  him  a 
foreign  ambassador.'^  For  this  might  in  reality  be  no  more 
than  an  honourable  exile, 

III.  The  third  absolute  right,  inherent  in  every  English,  ni.  The 
man,  is  that  of  property :  which  consists  in  the  free  use,  en-  pertj^. 
joyment,  and  disposal  of  all  his  acquisitions,  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land. 
The  original  of  private  property  is  probably  founded  in  na- 
ture, but  certainly  the  modifications  under  which  we  at 
present  find  it,  the  method  of  conserving  it  in  the  present 
owner,  and  of  translating  it  from  man  to  man,  are  entirely 
derived  from  society :  and  are  some  of  those  civil  advantages, 

"  The  punishment  of  transportation  '^  c.  29. 

has  been  regulated  by  a  very  recent  *  2  Inst.  46. 

statute,  I  &  2  Vict  c.  90. 
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in  exchange  for  which  every  hidividual  has  resigned  a  part 
of  his  natural  liberty.  The  laws  of  England- are  therefore, 
in  point  of  honour  and  justice,  extremely  watchful  in  ascer- 
taining and  protecting  this  right.  Upon  this  principle  the 
great  charter  y  has  declared  that  no  freeman  shall  be  dis- 
seised, or  divested,  of  his  freehold,  or  of  his  liberties,  or  free 

[  139  ]  customs,  but  by  the  judgment  of  his  peers,  or  by  the  law  of 
the  land.  And  by  a  variety  of  ancient  statutes*  it  is  enacted, 
that  no  man*s  lands  or  goods  shall  be  seised  into  the  king's 
hands,  against  the  great  charter,  and  the  law  of  the  land ; 
and  that  no  man  shall  be  disinherited,  nor  put  out  of  his 
franchises  or  freehold,  unless  he  be  duly  brought  to  answer, 
and  be  forejudged  by  course  of  law ;  and  if  any  thing  be 
done  to  the  contrary,  it  shall  be  redressed,  and  holden  for 
none. 

^Ich^*       So  great  moreover  is  the  regard  of  the  law  for  private  pro- 

STriJhtof  P^^^y*  ^^^^  ^^  ^^^^  "^*  authorize  the  least  violation  of  it ;  no, 
property.     ^^^  ^ygj^  f^j.  |.jjg  general  good  of  the  whole  community.     If 

a  new  road,  for  instance,  were  to  be  made  through  the 
grounds  of  a  private  person,  it  might  perhaps  be  extensively 
beneficial  to  the  public ;  but  the  law  permits  no  man,  or  set 
of  men,  to  do  this  without  consent  of  the  owner  of  the  land. 
In  vain  may  it  be  urged,  that  the  good  of  the  individual 
ought  to  yield  to  that  of  the  community;  for  it  would 
be  dangerous  to  allow  any  private  man,  or  even  any  public 
tribunal,  to  be  the  judge  of  this  common  good,  and  to  decide 
whether  it  be  expedient  or  no.  Besides,  the  public  good  is 
in  nothing  more  essentially  interested,  than  in  the  protection 
of  every  individual's  private  rights,  as  modelled  by  the  mu- 
nicipal law.  In  this  and  similar  cases  the  legislature  alone 
can,  and  indeed  frequently  does,  interpose,  and  compel  the 
individual  to  acquiesce.  But  how  does  it  interpose  and 
compel  ?  Not  by  absolutely  stripping  the  subject  of  his 
property  in  an  arbitrary  manner ;  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  sus- 
tained. The  public  is  now  considered  as  an  individual, 
treating  with  an  individual  for  an  exchange.  All  that  the  le- 
gislature does,  is  to  oblige  the  owner  to  alienate  his  pos- 

y  c.  29. 

»  5  Edw.  III.  c.  9.    26  Edw.  Uh  «t.  5.  c.  4.    28  Edw.  UI.  c.  3. 
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common 
consent. 


sessions  for  a  reasonable  price ;  and  even  this  is  an  exertion 
of  power,  which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform.* 

Nor  is  this  the  only  instance  in  which  the  law  of  the  land  [  140  ] 
has  postponed  even  public  necessity  to  the  sacred  and  invio- 
lable rights  of  private  property.    For  no  subject  of  England  ^Ig^^n 
can  be  constrained  to  pay  any  aids  or  taxes,  even  for  the  de-  JJ^^*^, 
fence  of  the  realm  or  the  support  of  government,  but  such  as 
are  imposed  by  his  own  consent,  or  that  of  his  representa- 
tives in  parliament.    By  the  statute  25  Edward  I.  c.  5  and  6, 
it  is  provided,  that  the  king  shall  not  take  any  aids  or  tasks, 
but  by  the  common  assent  of  the  realm.  And  what  that  com- 
mon assent  is,  is  more  fully  explained  by  34  Edw.  I.  st.  4, 
c.  1,  which  ^  enacts,  that  no  talliage  or  aid  shall  be  taken 
without  the  assent  of  the  archbishops,  bishops,  earls,  barons^ 
knights,  burgesses,  and  other  freemen  of  the  land:  and 
again,  by  14  Edw.  III.  st.  2,  c.  1,  the  prelates,  earls,  barons, 
and  commons,  citizens,  burgesses,  and  merchants  shall  not 
be  charged  to  make  any  aid,  if  it  be  not  by  the  common  as- 
sent of  the  great  men  and  commons  in  parliament.     And  as 
this  fundamental  law  had  been  shamefully  evaded  under 
many  succeeding  princes,  by  compulsive  loans,  and  benevo- 
lences extorted  without  a  real  and  voluntary  consent,  it  was 
made  an  article  in  the  petition  of  right  3  Car.  I.  that  no  man 
shall  be  compelled  to  yield  any  gift,  loan,  or  benevolence, 
tax,  or  such  like  charge,  without  common  consent  by  act  of 
parliament.    And,  lastly,  by  the  statute  1  W.  &  M.  st.  2,  c.  2, 
it  is  declared,  that  levying  money  for  or  to  the  use  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  manner,  than  the  same 
is  or  shall  be  granted ;  is  illegal. 

In  the  three  preceding  articles  we  have  taken  a  short  view 


*  As  to  the  construc^on  of  acts  of 
this  nature,  see  Vauxhall  Company  v. 
Earl  Spencer,  2  Madd.  356.  Jac.  64  ; 
Lister  v.  LobUy,  7  Adol.  &  E.  124 ; 
Blakem&re  v.  Glamorganshire  Canal 
Company,  1  Myl.  &c  K.  162 ;  and 
Edwards  v.  Grand  Junction  Railway 
Company,  1  Keen,  683. 

^  See  the  introduction  to  the  great 


charter,  (edit.  Oxon,)  sub  anno  1297 ; 
wherein  it  is  shewn  that  this  statute  ds 
taWagio  non  concedendo  supposed  to 
have  been  made  in  34  Edw.  I.  is  in 
reality  nothing  more  than  a  sort  of 
translation  into  Latin  of  the  conjirmatio 
cartarum,  25  Edw.  T.  which  was  ori- 
ginally published  in  the  Noiman  Ian- 
guagr. 
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of  the  principal  absolute  rights  which  appertain  to  every 
Englishman.     But  in  vain  would  these  rights  be  declared, 
ascertained,  and  protected  by  the  dead  letter  of  the  laws,  if 
[  141  ]  the  constitution  had  provided  no  other  method  to  secure 
The  consti-  their  actual  enjoyment.    It  has  therefore  established  certain 
e^wjBhwi^  other  aus^iliary  subordinate  rights   of  the   subject,   which 
utaiyrigrhu  g^rye  principally  as  outworks  or  banriers,  to  protect  and 
maintain  inviolate  the  three  great  and  primary  rights,  of 
personal  security,  personal  liberty,  and  private  property. 
These  are, 
iktati  *^of       '  •  "^^^  constitution,  powers,  and  privileges  of  parliament, 
parliament,  pf  which  I  shall  treat  atlarge  in  the  ensuing  chapter, 
ittraof^e      ^'  ^^^  liroitation  of  the  king's  prerogative,  by  bounds,  so 
roSSiYe'*"    ^^^^^^  ^"^  notorious,  that  it  is  impossible  he  should  either 
mistake  or  legally  exceed  them  without  the  consent  of  the 
people.     Of  this  also  I  shall  treat  in  it's  proper  place.     The 
former  of  these  keeps  the  legislative  power  in  due  health 
and  vigour,  so  as  to  make  it  improbable  that  laws  should  be 
enacted  destructive  of  general  liberty ;  the  latter  is  a  guard 
upon  the  ei^ecutive  power,  by  restraining  it  from  acting 
either  beyond  or  in  contradiction  to  the  laws,  that  are  framed 
and  established  by  the  other, 
a.  The  3.  A  third  subordinate  right  of  every  Englishman  is  that 

appiyi^to  of  applying  to  the  courts  of  justice  for  redress  of  injuries, 
jartipe.  Since  the  law  is  in  England  the  supreme  arbiter  of  every 
m^n's  life,  Uberty,  and  property,  courts  of  justice  must  at  all 
times  be  open  to  the  subject,  and  the  law  be  duly  admin- 
istered therein.  The  empbatical  words  of  magna  carta^^ 
spoken  in  the  person  of  the  king,  who  in  judgment  of  iaw 
(says  sir  Edward  Coke^)  is  ever  present  and  repeating  them 
in  all  his  courts,  are  these ;  nulU  vendemuSf  ntMi  negahimus^ 
aut  differemus  reetvm  vel  jmtitiam  :  **and  therefore  every 
**  subject,"  continues  the  same  learned  author,  "for  injury 
"  done  to  him  m  bonigf  in  t^rris,  vol  persona,  by  any  other 
"  subject,  be  he  ecclesiastical  or  temporal,  without  any  ex-r 
"  ceptipn,  may  take  his  remedy  by  the  course  of  the  law, 
"  and  have  justice  and  right  for  the  injury  done  to  him, 
"  freely  without  sale,  fully  without  any  denial,  and  speedily 
*^  without  delay."    It  were  endless  to  enumerate  all  the 

*  c.  29.  *  2  Inst.  66. 
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affirmative  acts  of  parliament,  wherein  justice  is  directed  to  [  14^  ] 
be  done  according  to  the  law  of  the  land :  and  what  that  law 
is,  every  subject  knows,  or  may  know,  if  he  pleases ;  for  it 
depends  not  upon  the  arbitrary  will  of  any  judge,  but  is  per* 
manent,  fixed,  and  unchangeable,  unless  by  authority  of 
parliament.  I  shall  however  just  mention  a  few  negative 
statutes,  whereby  abuses,  perversions,  or  delays  of  justice, 
especially  by  the  prerogative,  are  restrained.  It  is  ordained 
by  magna  carta,^  that  no  freeman  shall  be  outlawed,  that  is,. 
put  out  of  the  protection  and  benefit  of  the  laws,  but  ac« 
cording  to  the  law  of  the  land.  By  2  Edw.  III.  c.  8,  and 
11  Ric.  II.  c.  10,  it  is  enacted,  that  no  commands  or  letters 
shall  be  sent  under  the  great  seal,  or  the  little  seal,  the 
signet,  or  privy  seal,  in  disturbance  of  the  law ;  or  to  disturb 
or  delay  common  right :  and,  though  such  commandments 
should  come,  the  judges  shall  not  cease  to  do  right ;  which 
is  also  made  a  part  of  their  oath  by  statute  18  Edw.  III. 
St.  4.  And  by  1  W.  &  M.  st.  2,  c.  2,  it  is  declared,  that 
the  pretended  power  of  suspending,  or  dispensing  with  laws, 
or  the  execution  of  laws,  by  regal  authority,  without  con- 
sent of  parliament,  is  illegal. 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the  Sj^^f 
law,  but  also  the  formal  part,  or  method  of  proceeding,  can-  ^®  bJ^,^" 
not  be  altered  but  by  parliament :  for,  if  once  those  out-  **^£5iJ'^ 
works  were  demolished,  there  would  be  an  inlet  to  all  main 
ner  of  innovation  in  the  body  of  the  law  itself.     The  king, 
it  is  true,  may  erect  new  courts  of  justice ;  but  then  they 
must  proceed  according  to  the  old  established  forms  of  the 
common  law«     For  which  reason  it  is  declared  in  the  sta- 
tute 16  Car.  I.  c,  10,  upon  the  dissolution  of  the  court  of 
star-chamber,  that  neither  his  majesty,  nor  his  privy  coun- 
cil, have  any  jurisdiction,  power,  or  authority  by  English 
bill,  petition,  articles,  libel,  (which  were  the  course  of  pro-* 
ceeding  in  the  star^shamber,  borrowed  firom  the  civil  law)  or 
by  any  other  arbitrary   way  whatsoever,  to  examinei  <m> 
draw  into  question,  determine,  or  dispose  of  the  lands  or 
goods  of  any  subjects  of  this  kingdom ;  but  that  the  same 
ought  to  be  tried  and  determined  in  the  ordinary  courts  of  . 
justice,  and  by  course  of  law. 
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[  14f3  ]       4.  If  there  dhould  happen  any  ancommon  injury,  or  m- 
4.  The  right  fHnffement  of  the  rijrhts  before-mentioned,  which  the  ordi- 

of  petition-  *^  °  i  mi 

ingthekingr  nary  course  of  law  is  too  defective  to  reach,  there  still  re- 

•nd  parlia-  . 

»ent.  mains  a  fourth  subordinate  right,  appertaining  to  every 
individual,  namely,  the  right  of  petitioning  the  king,  or 
either  house  of  parliament,  for  the  redress  of  grievances. 
In  Russia  we  are  told^  that  the  czar  Peter  established  a 
law,  that  no  subject  might  petition  the  throne,  till  he  had 
first  petitioned  two  different  ministers  of  state.  In  case  he 
obtained  justice  from  neither,  he  might  then  present  a  third 
petition  to  the  prince ;  but  upon  pain  of  death,  if  found  to  be 
in  the  wrong.  The  consequence  of  which  was,  that  no  one 
dared  to  offer  such  third  petition;  and  grievances  seldom 
falling  under  the  notice  of  the  sovereign,  he  had  little  op- 
portunity to  redress  them.  The  restrictions,  for  some  there 
are,  which  are  laid  upon  petitioning  in  England,  are  of  a 
nature  extremely  different ;  and  while  they  promote  the 
spirit  of  peace,  they  are  no  check  upon  that  of  liberty. 
Care  only  must  be  taken,  lest,  under  the  pretence  of  peti- 
tioning, the  subject  be  guilty  of  any  riot  or  tumult ;  as  hap- 
pened in  the  opening  of  the  memorable  parliament  in  1640: 
and,  to  prevent  this,  indeed  it  is  provided  by  the  statute 
13  Car.  II.  St.  1,  c.  5,  that  no  petition  to  the  king,  or  either 
house  of  parliament,  for  alteration  of  matters  established  by 
law  in  church  or  state,  shall  be  signed  by  above  twenty 
persons,  unless  the  matter  thereof  be  approved  by  three 
justices  of  the  peace,  or  the  major  part  of  the  grand  jury,  at 
assizes  or  quarter  sessions  in  the  country  ;  and  in  London 
by  the  lord  mayor,  aldermen,  and  common  council:  nor 
shall  any  petition  be  presented  by  more  than  ten  persons  at 
a  time.  But,  under  these  regulations,  it  is  declared  by  the 
Bill  of  Rights,  1  W.  &  M.  st.  2,  c.  2,  that  the  subject  hath 
a  right  to  petition ;  and  that  all  commitments  and  prosecu- 

foS^Mto****-  ^^^"®  ^^^  ^^^^  petitioning  are  illegal.      The  judges  have 

titionera.      held,  although  not  without  opinions  8f  to  the  contrary,  that 

the  statute  of  Charles  II.  was  not  in  any  degree  affected  by  the 

Bill  of  Rights.^     The  former  has,  however,  to  a  great  extent 

''  Montesq.  Sp.  L.  xii.  26.  (1781)  and  Sedgwick  on  Blachstone, 

*  Mr.  Dunning  expressed  an  opi-       107. 
nion  to  the  contrary.     See  Ann,  Reg,  ^  DougJ  591. 
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become  obsolete^  and  would  at  any  rate  be  construed  strictly^ 
as  meetings  are  constantly  held  and  petitions  prepared  and 
presented  in  parliament,  relating  to  alterations  in  church 
and  state  which  are  not  in  conformity  with  this  statute.  But 
meetings  for  the  purpose  of  petitioning,  of  more  than  fifty 
persons,  in  any  open  place  in  Westminster  or  Middlesex, 
within  one  mile  of  Westminster  Hall  are  illegal.* 

5.  The  fifth  and  last  auxiliary  right  of  the  subject,  that  I  c-Thehar. 
shall  at  present  mention,  is  that  of  having  arms  for  their  de-<ie<^<»» 
fence,  suitable  to  their  condition  and  degree,  and  such  as 
are  allowed  by  law.     Which  is  also  declared  by  the  same  [  144  ] 
statute  1  W.  &  M.  st.  2,  c.  2,  and  it  is  indeed  a  public  al- 
lowance under  due  restrictions,  of  the  natural  right  of  resist- 
ance and  self-preservation,  when  the  sanctions  of  society 
and  laws  are  found  insufficient  to  restrain  the  violence  of 
oppression. 

In  these  several  articles  consist  the  rights,  or,  as  they  are  ^^*^^" 
frequently  termed,  the  liberties  of  Englishmen :  liberties,  Jjjj^^/' 
more  generally  talked  of,  than  thoroughly  understood  ;  and  xn^uahmen. 
yet  highly  necessary  to  be  perfectly  known  and  considered 
by  every  man  of  rank  or  property,  lest  his  ignorance  of  the 
points  whereon  they  are  founded  should  hurry  him  into  fac- 
tion and  licentiousness  on  the  one  hand,  or  a  pusillanimous 
indi£ference  and  criminal  submission  on  the  other.  And  we 
have  seen  that  these  rights  consist,  primarily,  in  the  free  en- 
joyment of  personal  security,  of  personal  liberty,  and  of  pri- 
vate property.  So  long  as  these  remain  inviolate,  the  sub- 
ject is  perfectly  firee ;  for  every  species  of  compulsive  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of 
these  rights,  having  no  other  object  upon  which  it  can  pos- 
sibly be  employed.  To  preserve  these  from  violation,  it  is 
necessary  that  the  constitution  of  parliament  be  supported 
in  it's  full  vigour;  and  limits,  certainly  known,  be  set  to  the 
royal  prerogative.  And,  lastly,  to  vindicate  these  rights, 
when  actually  violated  or  attacked,  the  subjects  of  England 
are  entitled,  in  the  first  place,  to  the  regular  administration 
and  free  course  of  justice  in  the  courts  of  law ;  next,  to  the 
right  of  petitioning  the  king  and  parliament  for  redress  of 
grievances ;  and,  lastly,  to  the  right  of  having  and  using 

i  57  G«o.  III.  c.  19.  8.  23. 
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arms  for  self-preservation  and  defence.  And  all  these  rights 
and  liberties  it  is  our  birthright  to  enjoy  entire;  unless 
where  the  laws  of  our  country  have  laid  them  under  neces- 
sary restraints.  Restraints  in  themselves  so  gentle  and  mo- 
derate,  as  will  appear  upon  farther  inquiry,  that  no  man  of 
sense  or 'probity  would  wish  to  see  them  slackened.  For 
all  of  us  have  it  in  our  choice  to  do  every  thing  that  a  good 
man  would  desire  to  do;  and  are  restained  from  nothing, 
but  what  would  be  pernicious  either  to  ourselves  or  our 
[  145  ]  fellow-citizens.  So  that  this  review  of  our  situation  may 
fully  justify  the  observation  of  a  learned  French  author,  who 
indeed  generally  both  thought  and  wrote  in  the  spirit  of 
genuine  freedom^ ;  aod  who  hath  not  scrupled  to  profess, 
even  in  the  very  bosom  of  his  native  country^  that,  the  En- 
gliah  is  the  only  nation  in  the  world,  where  political  or  civil 
liberty  is  the  direct  end  of  it*s  constitution.  Recommending 
therefore  to  the  student  in  our  laws  a  farther  and  more 
accurate  8ear<;h  into  this  extensive  and  important  title,  I 
;  shall  close  my  remarks  upon  it  with  the  expiring  wish  of  the 
ianious  father  Paul  to  his  country,  "  Esxo  pbrpetua  !" 


i  Monte8(][.  Sp.  L,  xi«  $» 
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CHAPTER    THE    SECOND. 


OF    THE    PARLIAMENT. 


We  are  next  to  treat  of  the  rights  and  duties  of  persons^  as  L  ^^  J 
they  are  members  of  society,  and  stand  in  various  relations  uons^' 
to  each  other.    These  relations  are  either  public  or  private :  JJSc^m? 
and  we  will  first  consider  those  that  are  public.  S?pSvS£f* 

The  most  universal  public  relation,  by  which  men  are  '^^  niMion 

*^  '      ^  offovern- 

connected  together,  is  that  of  government ;  namely,  as  go-  ""•"*• 
vernors  and  governed,  or,  in  other  words,  as  magistrates 
and  people.  Of  magistrates  some  also  are  stipreme^  in  whom 
the  sovereign  power  of  the  state  resides ;  others  are  suboT" 
dinate,  deriving  all  their  authority  from  the  supreme  magis- 
trate, accountable  to  him  for  their  conduct,  and  acting  in  an 
inferior  secondary  sphere. 

In  all  tyrannical  governments  the  supreme  magistracy,  or  intyrumicai 
the  Yiftht  of  both  making  and  of  enforcing  the  laws,  is  vested  the  rigrht  of 
m  one  and  the  same  man,  or  one  and  the  same  body  of  men ;  enforc&ir 

,  the  laws  is 

and  wherever  these  two  powers  are  united  together,  there  in  the  sam* 

"^  ,  ^^  person  or 

can  be  no  public  liberty.     The  magistrate  may  enact  tyran-  body, 
nical  laws,  and  execute  them  in  a  tyrannical  manner,  since 
he  is  possessed,  in  quality  of  dispenser  of  justice,  with  all 
the  power  which  he  as  legislator  thinks   proper  to  give 
himself.     But,  where  the  legislative  and  executive  authority 
are  in  distinct  hands,  the  former  will  take  care  not  to  entrust 
the  latter  with  so  large  a  power,  as  may  tend  to  the  sub- 
version  of  its   own  independence,   and   therewith   of  the 
liberty  of  the  subject.     With  us  therefore  in  England  this 
supreme  power  is    divided   into    two  branches;    the  one  [  147  ] 
legislative,  to  wit,  the  parliament,  consisting  of  king,  lords,  5Sd*u5?*' 
and  commons ;  the  other  executive,  consisting  of  the  king  SS^^S^** 
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alone.     It  will  be  the  business  of  this  chapter  to  consider 
the  British  parliament ;  in  which  the  legislative  power,  and 
(of  course)  the  supreme  and  absolute  authority  of  the  state, 
is  vested  by  our  constitution. 
The  origin        The  Original  or  first  institution  of  parliaments  is  one  of 
m^^     those  matters  which  lie  so  far  hidden  in  the  dark  ages  of 
antiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.     The  word,  parliament,  itself  (parlement  or 
colloquium,  as  some  of  our  historians  translate  it)  is  com- 
paratively of  modern  date ;  derived  from  the  French,  and 
signifying  an  assembly  that  met  and  conferred  together. 
It  was  first  applied  to  general  assemblies  of  the  states  under 
Louis  VII.  in  France,  about  the  middle  of  the  twelfth 
century.  ^     But  it  is  certain  that,  long  before  the  introduc- 
tion of  the  Norman  language  into  England,  all  matters  of 
importance  were  debated  and  settled  in  the  great  councils 
of  the   realm.      A   practice   which   seems   to  have   been 
universal  among    the  northern  nations,    particularly  the 
Germans ;  ^  and  carried  by  them  into  all  the  countries  of 
Europe,  which   they   overran  at    the  dissolution  of  the 
Roman  empire.     Relics  of  which  constitution,  under  various 
modifications  and  changes,  are  still  to  be  met  with  in  the  diets 
of  Poland,  Germany,  and  Sweden,  and  the  former  assembly 
of  the  estates  in  France :  ®  for  what  is  there  now  called 
the  parliament  is  only  the  supreme  court  of  justice,  con- 
sisting of   the   peers,   certain    dignified  ecclesiastics  and 
judges ;  whicli  neither  is  in  practice,  nor  is  supposed  to  be 
in  theory,  a  general  council  of  the  realm. 
They  have        With  US  in  England  this  general  council  hath  been  held 
Enti^^i^.  immemorially,  under  the  several  names  of  micheJnsynoth  or 
memoriaUf,  g^^^^  council,  michehgemote  or  great  meeting,  and  more 
r  148  1  ^^^9[u^^^ly  wittena-g emote  or  the  meeting  of  wise  men.     It 
was  also  styled  in  Latin,  commune  concilium  regni,  magnum 
concilium  regis,  curia  magna,  conventus  magnatum  vel  pro^ 

*  Mod.  tin.  Hist.  xxHi.  307.     The  **  These  were  assembled  for  the  last 

first  mention  of  it  in  our  statute  law  is  time,  after  an  interval  of  nearly  two 

in  the  preamble  to  the  statute  of  Westm.  hundred  years,  on   the  5th  of  May 

1.     3  £dw.  I.  A,  D,  1272.  1789,  immediately  preceding  the  first 

^  De  minoribus  rebus  principes  cori'  French  Revolution,  and  soon  after- 

sultant,  de  majoribus  omnes*    Tac.  de  wards  took  the  name  of  the  National 

mor.  Germ,  e.  11.  Assembly. 
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cerum,  assisa  generalis,  and  sometimes  communitas  regni 
AngluB.  ^  We  have  instances  of  its  meeting  to  order  the 
affairs  of  the  kingdom,  to  make  new  laws,  and  to  mend  the 
old,  or,  as  Fleta  ®  expresses  it,  "  novis  injuriis  emersis  nova 
"  consUtuere  remedia,"  so  early  as  the  reign  of  Ina  king  of 
the  West  Saxons,  Offa  king  of  the  Mercians,  and  Ethel bert 
king  of  Kent,  in  the  several  realms  of  the  Heptarchy.  And, 
after  their  union,  the  mirror  ^  informs  us,  that  king  Alfred 
ordained  for  a  perpetual  usage,  that  these  councils  should 
meet  twice  in  the  year,  or  oftener,  if  need  be,  to  treat  of 
the  government  of  God's  people;  how  they  should|keep 
themselves  from  sin,  should  live  in  quiet,  and  should  receive 
right.  Our  succeeding  Saxon  and  Danish  monarchs  held 
frequent  councils  of  this  sort,  as  appears  from  their  respec- 
tive codes  of  laws ;  the  titles  whereof  usually  speak  them 
to  be  enacted,  either  by  the  king  with  the  advice  of  his 
wittena-gemote,  or  wise  men,  as  '*  haec  sunt  insHtuta,  qtue 
**  Edgarus  rex  consilio  sapientum  suorum  instituit  ;^  or  to 
be  enacted  by  those  sages  with  the  advice  of  the  king,  as, 
''  haec  sunt  judicia,  quce  sapientes  consilio  regis  Ethelstani 
"  instituerunt  /"  or  lastly,  to  be  enacted  by  them  both 
together,  as  *'  haec  sunt  institutiones,  quas  rex  Edmundus 
^'  et  episcopi  sui  cum  sapieniibus  suis  instituerunt,^^ 

There  is  also  no  doubt  but  these  finreat  councils  were  oc-  And  occaai. 

®  .         onallyheld 

casionally  held  under  the  first  princes  of  the  Norman  line,  under  the 

tint  urinces 

Glanvil,  who  wrote  in  the  reign  of  Henry  the  second,  of uieNor- 
speaking  of  the  particular  amount  of  an  amercement  in  the 
sheriff's  court,  says,  it  had  never  yet  been  ascertained  by 
the  general  assize,  or  assembly,  but  was  left  to  the  custom 
of  particular  counties.  ^  Here  the  general  assize  is  spoken 
of  as  a  meeting  well  known,  jand  its  statutes  or  decisions  are 
put  in  a  manifest  contradistinction  to  custom,  or  the  common  [  149  ] 
'  law.  And  in  Edward  the  third's  time  an  act  of  parliament, 
made  in  the  reign  of  William  the  Conqueror,  was  pleaded 
in  the  case  of  the  abbey  of  St.  Edmund's-bury,  and  judicially 
allowed  by  the  court.  ^ 

*  GlaDvil.  i.  13.  f.  32.  /.  9.  c,  10. —      oisxsam  generalem  determinatum  est, 
Pref.  9  lUp. — 2  Inst.  62fi.  sed  pro  eontuetudine  singulanim  eomi' 

*  I.  2.  e.  2.  tatuum  debetur,  L  9.  c.  10. 

'  c.  1.  5.  3.  *  Year  book,  21  Edw.  III.  60. 

'   Quanta  es$e  debeat  per   nullam 
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^^aretou*      Hencc  it  indisputably  appears^  that  parliaments^  or  ge- 
the  kingr-     neral  councilsi  are  coeval  with  the  kingdom  itself.     How 

dom.  '  o 

those    parliaments    were    constituted    and    composed,    is 
another  question*  which  has  been  matter  of  great  dispute 
among  our  learned  antiquaries ;  and,  particularly,  whether 
*      the  commons  were  summoned  at  all ;  or,  if  summoned,  at 
what  period  they  began  to  form  a  distinct  assembly.     But 
it  is  not  my  intention  here  to  enter  into  controversies  of 
this  sort.     I  hold  it  sufficient  that  it  is  generally  agreed, 
that   in  the    main  the    constitution  of  parliament,  as  it 
The  present  uow  stauds,  was  marked  out  so  long  ago  as  the  seventeenth 
S'SwrUa^^'*  year  of  king  John,  A.  D.  1215,  in  the  great  charter  granted 
^k^^ut  by  that  prince ;  wherein  he  promises  to  summon  all  arch- 
tberei^nof  bishops,  bishops,  abbots,  earls,  and  greater  barons,  per- 
sonally ;  and  all  other  tenants  in  chief  under  the  crown,  by 
the  sheriff  and  bailiffs ;  to  meet  at  a  certain  place,  with 
forty  days'  notice,  to  assess  aids  and  scutages  when  neces- 
sary.    And  this  constitution  has  subsisted  in  fact  at  least 
from  the  year  1266,  49  Hen.  III.;  there  being  still  extant 
writs  of  that  date,  to  summon  knights,  citizens,  and  burgesses 
to  parliament.  I  proceed  therefore  to  inquire  wherein  consists 
this  constitution  of  parliament,  as  it  now  stands,  and  has 
g^on  t»  ®*^^^  ^^^  ^^  space  of  nearly  six  hundred  years.     And  in 
the  prosecution  of  this  inquiry,  I  shall  consider,  first,  the 
manner  and  time  of  its  assembling :  secondly,  its  constituent 
parts :  thirdly,  the  laws  and  customs  relating  to  parliament, 
considered  as  one  aggregate  body :  fourthly  and  fifthly,  the 
laws  and  customs  relating  to  each  house,  separately  and 
distinctively  taken :  sixthly,  the  methods  of  proceeding,  and 
of  making  statutes,  in  both  houses :  and  lastly,  the  manner 
of  the  parliament's  adjournment,  prorogation  and  dissolution. 
[  150  ]      I.  As  to  the  manner  and  time  of  assembling.     The  par- 
Lmn^and  11*^1^^^^  ^s  regularly  to  be  summoned  by  the  king's  writ  or 
M»Bmbitog  letter,  issued  out  of  chancery  by  advice  of  the  privy  council, 
meS'^iB   ^*  1®*®*^  fourteen  days  before  it  begins  to  sit.*    It  is  a  branch 

eonyened  by 
tiie  kingr. 

*  Forty  days'  previous  notice  was  in  cases  where  parliament  has  been 

formerly  necessary  by  the  7  &    8  adjourned,  to  cause  it  to  re-it^semble 

Wm.  III.  c.  25,  but  by  the  37  Geo.  within  fourteen  days  after  a  proclama- 

III.  c.  127,  the  above  number  of  days  tion  to  that  effect,  notwithstanding  the 

was  substituted ;  and  by  the  39  &  40  adjournment  may  have  been  made  to 

Geo.  in.  c.  14,  the  king  is  empowered,  a  longer  day. 
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of  the  royal  prerogative,  that  no  parliament  can  be  convened 
by  its  own  authority,  or  by  the  authority  of  any,  except  the 
king  alone.  And  this  prerogative  is  founded  upon  very 
good  reason.  For,  supposing  it  had  a  right  to  meet  spon- 
taneously, without  being  called  together,  it  is  impossible  to 
conceive  that  all  the  members,  and  each  of  the  houses,  would 
agree  unanimously  upon  the  proper  time  and  place  of 
meeting ;  and  if  half  of  the  members  met,  and  half  absented 
themselves,  who  shall  determine  which  is  really  the  legisla^ 
tive  body,  the  part  assembled,  or  that  which  stays  away? 
It  is  therefore  necessary  that  the  parliament  should  be  called 
together  at  a  determinate  time  and  place:  and  highly 
becoming  its  dignity  and  independence,  that  it  should  be 
called  together  by  none  but  one  of  its  own  constituent 
parts :  and,  of  the  three  constituent  parts,  this  office  can 
only  appertain  to  the  king ;  as  he  is  a  single  person,  whose 
will  may  be  uniform  and  steady ;  the  first  person  in  the 
nation,  being  superior  to  both  houses  in  dignity ;  and  the 
only  branch  of  the  legislature  that  has  a  separate  existence, 
and  is  capable  of  performing  any  act  at  a  time  when  no 
parliament  is  in  being.  J  Nor  is  it  an  exception  to  this  rule 
that,  by  some  modern  statutes,  on  the  demise  of  a  king  or 
queen,  if  there  be  then  no  parliament  in  being,  the  last 
parliament  revives,  and  is  to  sit  again  for  six  months, 
unless  dissolved  by  the  successor:  for  this  revived  parliament 
must  have  been  originally  summoned  by  the  crown. 

It  is  true,  tliat  by  a  statute,  16  Car.  I.  c.  1,  it  was  enacted,  [  151  ] 
that,  if  the  king  neglected  to  call  a  parliament  for  three  ^;l^c.  i. 
years,  the  peers  might  assemble  and  issue  out  writs  for  j;®p®**®*^  ^^'^ 
choosing  one;  and,  in  case  of  neglect  of  the  peers,  the  con- 
stituents might  meet  and  elect  one  themselves.     But  this, 


i  By  motives  somewhat  similar  to 
these  the  republic  of  Venice  was  actu* 
ated,  when  towards  the  end  of  the 
seventh  century  it  abolished  the  tri- 
bunes of  the  people,  who  were  annu- 
ally chose  a  by  the  several  districts  of 
the  \'enetian  territory,  and  constituted 
a  doge  in  their  stead ;  in  whom  the  ex- 
ecutive power  of  the  state  at  present 
resides.     For   which    their  historians 


have  assigned  these,  as  the  principol 
reasons.  1 .  The  propriety  of  having 
the  executive  power  a  part  of  the  legis- 
lative, or  senate ;  to  which  the  former 
annual  magistrates  were  not  admitted. 
2.  The  necessity  of  having  a  single 
person  to  convoke  the  great  council 
when  separated.  {Mod.  Un,  Hht, 
xxvii.  16.) 
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if  ever  put  in  practice,  would  have  been  liable  to  all  the 

inconveniences  I  have  just  now  stated:  and  the  act  itself 

was  esteemed  so  highly  detrimental  and  injurious  to  the 

iflcar.  II.    royal  prerogative,  that  it  was  repealed  by  statute  16  Car.  II. 

c.  1.  From  thence  therefore  no  precedent  can  be  drawn. 
Theconven.  It  Is  also  true,  that  the  convention-parliament,  which  re- 
mcnt  i66o.  stored  king  Charles  the  second,  met  above  a  month  before 
his  return ;  the  lords  by  their  own  authority,  and  the  com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the 
keepers  of  the  liberty  of  England  by  authority  of  parliament: 
and  that  the  said  parliament  sat  till  the  twenty-ninth  of 
December,  full  seven  months  after  the  restoration ;  and 
enacted  many  laws,  several  of  which  are  still  in  force.  But 
this  was  for  the  necessity  of  the  thing,  which  supersedes  all 
law ;  for  if  they  had  not  so  met,  it  was  morally  impossible 
that  the  kingdom  should  have  been  settled  in  peace.  And 
the  first  thing  done  after  the  king's  return  was  to  pass  an 
act  declaring  this  to  be  a  good  parHament,  notwithstanding 
the  defect  of  the  king's  writs.^  So  that,  as  the  royal  pre- 
rogative was  chiefly  wounded  by  their  so  meeting,  and  as 
the  king  himself,  who  alone  had  a  right  to  object,  consented 
to  waive  the  objection,  this  cannot  be  drawn  into  an  example 
in  prejudice  of  the  rights  of  the  crown.  Besides  we  should 
also  remember,  that  it  was  at  that  time  a  great  doubt  among 
the  lawyers,^  whether  even  this  healing  act  made  it  a  good 
parhament ;  and  held  by  very  many  in  the  negative :  though 
it  seems  to  have  been  too  nice  a  scruple.  And  yet,  out  of 
abundant  caution,  it  was  thought  necessary  to  confirm  its 
acts  in  the  next  parliament,  by  statute  13  Car.  II.  c.  7, 
and  c.  14. 
[  152  ]  It  is  likewise  true,  that  at  the  time  of  the  Revolution, 
Theconven-  A,  D,  1688,  the  lords  and  commons  by  their  own  authority, 
mcnt,  1688.  and  upon  the  summons  of  the  prince  of  Orange,  (afterwards 
king  William)  met  in  a  convention,  and  therein  disposed  of 
the  crown  and  kingdom.  But  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessity  as  at 
the  restoration ;  that  is,  upon  a  full  conviction  that  king 
James  the  second  had  abdicated  the  government,  and  that 
the  throne  was  thereby  vacant:  which  supposition  of  the 

k  Stat.  12.  Car.  II.  c.  1.  »  1  Sid.  1. 
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individual  members  was  confirmed  by  their  concurrent  re- 
solution, when  they  actually  came  together.  And,  in  such 
a  case  as  the  palpable  vacancy  of  a  throne,  it  follows  ex 
necessitate  rei,  that  the  form  of  the  royal  writs  must  be  laid 
aside,  otherwise  no  parliament  can  ever  meet  again.  For, 
let  us  put  another  possible  case,  and  suppose,  for  the  sake 
of  argument,  that  the  whole  royal  line  should  at  any  time 
fail  and  become  extinct,  which  would  indisputably  vacate 
the  throne :  in  this  situation  it  seems  reasonable  to  presume, 
that  the  body  of  the  nation,  consisting  of  lords  and  com- 
mons, would  have  a  right  to  meet  and  settle  the  government; 
otherwise  there  must  be  no  government  at  all.  And  upon 
this  and  no  other  principle  did  the  convention  in  1688 
assemble.  The  vacancy  of  the  throne  was  precedent  to 
their  meeting  without  any  royal  summons,  not  a  consequence 
of  it.  They  did  not  assemble  without  writ,  and  then  make 
the  throne  vacant ;  but,  the  throne  being  previously  vacant 
by  the  king's  abdication,  they  assembled  without  writ,  as 
they  must  do  if  they  assembled  at  all.  Had  the  throne 
been  full,  their  meeting  would  not  have  been  regular;  but, 
as  it  was  really  empty,  such  meeting  became  absolutely 
necessary.  And  accordingly  it  is  declared  by  statute 
1  W.  &  M.  St.  1,  c.  1,  that  this  convention  was  really  the 
two  houses  of  parliament,  notwithstanding  the  want  of  writs 
or  other  defects  of  form.  So  that,  notwithstanding  these 
two  capital  exceptions,  which  were  justifiable  only  on  a 
principle  of  necessity,  (and  each  of  which,  by  the  way,  in- 
duced a  revolution  in  the  government)  the  rule  laid  down  is 
in  general  certain,  that  the  king,  only,  can  convoke  a  par- 
liament. 

And  this  by  the  ancient  statutes  of  the  realm,"*  he  is  [  153  1 
bound  to  do  every  year,  or  oftener,  if  need  be.  Not  that  statutes  re- 
he  is,  or  ever  was,  obliged  by  these  statutes  to  call  a  7iew  convocation 

,.  I  1      .  .  1.  ofparlia- 

parliament  every  year ;  but  only  to  permit  a  parliament  to  ment. 
sit  annually  for  the  redress  of  grievances,  and  dispatch  of 
business,  if  need  be.  These  last  words  are  so  loose  and 
vague,  that  such  of  our  monarchs  as  were  inclined  to  govern 
without  parliaments,  neglected  the  convoking  them,  some- 
times for  a  very  considerable  period,  under  pretence  that 

k  4  Edw.  III.  c.  14.   36  Edw.III.c.  10. 

L   2 
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there  was  no  need  of  them.     But,  to  remedy  this,  by  the 
statute  16  Car.  II.  c.  1,  it  is  enacted,  that  the  sitting  and 
holding  of  parliaments  shall  not  be  intermitted  above  three 
years  at  the  most.  And  by  the  statute  1  W.  &  M.  st.  2,  c.  2, 
ft  is  declared  to  be  one  of  the  rights  of  the  people,  that  for 
redress  of  all  grievances,  and  for  the  amending,  strengthen- 
ing, and  preserving  the  laws,  parliaments  ought  to  be  held 
frequently.     And  this  indefinite  frequency  is  again  reduced 
to  a  certainty  by  statute  6  W.  &  M.  c.  2,  which  enacts,  as 
the  statute  of  Charles  the  second  had  done  before,  that  a 
new  parliament  shall    be  called  within  three  years*  after 
the  determination  of  the  former.     And  at  the  present  time 
as  the  mutiny  act,  the  marine  forces  act  and  other  acts  are 
passed  for  one  year  only,  parliament  must  necessarily  be 
summoned  for  the  dispatch  of  business  once  every  year,  and 
such  has  been  the  practice  of  the  constitution  since  the 
Revolution  in  1688, 
stituent*^"*      II.  The  constituent  parts  of  a  parliament  are  the  next 
UMoent,'**^"  objects  of  our  inquiry.     And  these  are,  the  king's  majesty, 
androni?*    sitting  there  in  his  royal  political  capacity,  and  the  three 
'°°°**         estates  of  the  realm ;  the  lords  spiritual,  the  lords  temporal, 
(who  sit,  together  with  the  king,  in  one  house)  and  the 
commons,  who  sit  by  themselves  in  another.     And  the  king 
and  these  three  estates,  together,  form  the  great  corporation 
or  body  politic  of  the  kingdom,"*  of  which  the  king  is  said 
to  be  caput,  principium,  et  finis.     For  upon  their  coming 
.   together  the  king  meets  them,  either  in  person  or  by  repre- 
sentation ;  without  which  there  can  be  no  beginning  of  a 
parliament:'*  and  he  also  has  alone  the  power  of  dissolving 
them. 
[  I54«  ]      It  is  highly  necessary  for  preserving  the  balance  of  the 
branch**^'*    Constitution,  that  the  executive  power  should  be  a  branch, 
*°-  though  not  the  whole,  of  the  legislative.     The  total  union 

of  them,  we  have  seen,  would  be  productive  of  tyranny ; 
the  total  disjunction  of  them,  for  the  present,  would  in  the 
end  produce  the  same  effects,  by  causing  that  union  against 

>  This  is  the  same  period  that  is  aU  °*  4  Inst.  1»  2.     Stat.  1  Eliz.  c.  3. 

lowed  in  Sweden  for  intermitting  their  Hale  of  Pari.  1. 

general  diets,  or  parliamentary  assera-  "  4  Inst.  6. 
blies.     Mod,  Un,  Hist,  xxxiii.  15. 
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which  it  seems  to  provide.  The  legislature  would  soon 
become  tyrannical^  by  making  continual  encroachments,  and 
gradually  assuming  to  itself  the  rights  of  the  executive 
power.  Thus  the  long  parhament  of  Charles  the  first, 
while  it  acted  in  a  constitutional  manner,  with  the  royal 
concurrence,  redressed  many  heavy  grievances  and  es- 
tablished many  salutary  laws«  But  when  the  two  houses 
assumed  the  power  of  legislation,  in  exclusion  of  the  royal 
authority,  they  soon  after  assumed  hkewise  the  reins  of 
administration ;  and,  in  consequence  of  these  united  powers, 
overturned  both  church  and  state,  and  established  a  worse 
oppression  than  any  they  pretended  to  remedy.  To  hinder 
therefore  any  such  encroachments,  the  king  is  himself  a 
part  of  the  parliament :  and,  as  this  is  the  reason  of  his 
being  so,  very  properly  therefore  the  share  of  legislation, 
which  the  constitution  has  placed  in  the  crown,  consists  in 
the  power  of  rejectivg  rather  than  resolving;  this  being 
sufficient  to  answer  the  end  proposed.  For  we  may  apply 
to  the  royal  negative,  in  this  instance,  what  Cicero  observes 
of  the  negative  of  the  Roman  tribunes,  that  the  crown  has 
not  any  power  of  doing  wrong,  but  merely  of  preventing 
wrong  from  being  done.®  The  crown  cannot  begin  of  itself 
any  alterations  in  the  present  established  law ;  but  it  may 
approve  or  disapprove  of  the  alterations  suggested  and 
consented  to  by  the  two  Ivouses-  The  legislative  therefore 
cannot  abridge  the  executive  power  of  any  rights  which  \t 
now  has  by  law,  without  its  own  consent ;  since  the  law 
must  perpetually  stand  as  it  now  does^  unless  all  the  powers 
will  agree  to  alter  it.  And  horein  iudeeil  consists  the  truje 
excellence  of  the  English  government,  that  all  the  parts  of 
it  form  a  mutual  check  upon  each  other.  In  the  legislature,  [  155  ] 
the  people  are  a  check  upon  the  nobility,  and  the  nobility 
a  check  upon  the  people ;  by  the  mutual  privilege  of  re* 
jectiBg  what  tlie  other  has  resolved:  while  the  king  is  a 
check  upoa  both,  which  preserves  the  executive  power  from 
encroachments.  And  this  very  executive  power  is  again 
checked  and  kept  within  due  bounds  by  the  two  houses, 
through  the  privilege  they  have  of  inquiring  into,  impeach- 

""  Sulla-^tribuniijtUbU  sua  lege  in-       Uiifereniii  reliquit,     JJe  LL,  ^  D^ 
Jaritefacieiulie  potestatem  udemtt, uui  - 
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ing,  and  punishing  the  conduct  (not  indeed  of  the  king,P 
which  would  destroy  his  constitutional  independence ;  but, 
which  is  more  beneficial  to  the  public)  of  his  evil  and  per- 
nicious counsellors.  Thus  every  branch  of  our  civil  polity 
supports  and  is  supported,  regulates  and  is  regulated,  by 
the  rest :  for  the  two  houses  naturally  drawing  in  two  di- 
rections of  opposite  interest,  and  the  prerogative  in  another 
still  different  from  them  both,  they  mutually  keep  each 
other  from  exceeding  their  proper  limits ;  while  the  whole 
is  prevented  from  separation,  and  artificially  connected  to- 
gether by  the  mixed  nature  of  the  crown,  which  is  a  part 
of  the  legislative,  and  the  sole  executive  magistrate.  Like 
three  distinct  powers  in  mechanics,  they  jointly  impel  the 
machine  of  government  in  a  direction  different  from  what 
either,  acting  by  itself,  would  have  done ;  but  at  the  same 
time  in  a  direction  partaking  of  each,  and  formed  out  of  all; 
a  direction  which  constitutes  the  true  line  of  the  liberty  and 
happiness  of  the  community.^ 

The  king.  Let  US  now  considcr  these  constituent  parts  of  the  sove- 
reign power,  or  parliament,  each  in  a  separate  view.  The 
king's  majesty  will  be  the  subject  of  the  next,  and  many 
subsequent  chapters,  to  which  we  must  at  present  refer. 

The  lords  The  ucxt  in  order  are  the  spiritual  lords.     These  consist 

spintuai.  ^£  ^^^  archbishops,  and  twenty-four  bishops :  and  at  the 
dissolution  of  monasteries  by  Henry  VIII.,  consisted  like- 
wise of  twenty-seven  mitred  abbots,  and  two  priors  ;'  a  very 
considerable  body,  and  in  those  times  equal  in  number, 
according  to  Blackstone,   to   the   temporal   nobility.^     All 

[156  ]  these  hold,  or  are  supposed  to  hold,  certain  ancient  baronies 
under  the  king ;  for.  William  the  conqueror  thought  proper 
to  change  the  spiritual  tenure  of  frankalmoign  or  free  alms, 
under  which  the  bishops  held  their  lands  during  the  Saxon 
government,  into  the  feodal  or  Norman  tenure  by  barony ; 
which  subjected  their  estates  to  all  civil  charges  and  assess- 
ments, from  which  they  were  before  exempt:*  and,  in  right 

»  Stat.  12  Car.  II.  c.  30.  '  Seld.  tit.  Hon.  2. 5.  27.  Co.  Lilt. 

*  As  to  the  theory  of  an  exact  ba-  27  a. 
lance  of  power  being  preserved  in  the  *  Co.  Litt.  97  a.     4  Inst.  1. 

three  branches  of  the  constitution,  see  *  Gilb.    Hist.   Exch.    65.   Spelm. 

ante,  p.  43.  W.  1.291. 
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of  succession  to  those  baronies,  which  were  unalienable  from 
their  respective  dignities,  the  bishops  and  abbots  were  al- 
lowed their  seats  in  the  house  of  lords.^  But  though  these 
lords  spiritual  are  in  the  eye  of  the  law  a  distinct  estate  from 
the  lords  temporal,  and  are  so  distinguished  in  most  of  our 
acts  of  parliament,  yet  in  practice  they  are  usually  blended 
together  under  the  one  name  of  the  lords ;  they  intermix  in 
their  votes ;  and  the  majority  of  such  intermixture  joins  both 
estates.  And  from  this  want  of  a  separate  assembly  and 
separate  negative  of  the  prelates,  some  writers  have  argued^ 
very  cogently,  that  the  lords  spiritual  and  temporal  are  now 
in  reality  only  one  estate  :^  which  is  unquestionably  true  in 
every  effectual  sense,  though  the  ancient  distinction  between 
them  still  nominally  continues.  For  if  a  bill  should  pass 
their  house,  there  is  no  doubt  of  its  validity,  though  every 
lord  spiritual  should  vote  against  it ;  of  which  Selden,*  and 
sir  Edward  Coke,y  give  many  instances :  as,  on  the  other 
hand,  I  presume  it  would  be  equally  good,  if  the  lords  tem- 
poral present  were  inferior  to  the  bishops  in  number,  and 
every  one  of  those  temporal  lords  gave  his  vote  to  reject  the 
bill ;  though  sir  Edward  Coke  seems  to  doubt^  whether  this 
would  not  be  an  ordinance ^  rather  than  an  act  of  parliament. 
Since  the  union  with  Ireland,  as  we  have  already  seen,*^ 
four  lords  spiritual  of  that  country  by  rotation  of  sessions 
are  added  to  the  lords  spiritual  of  England,  and  sit  and  vote 
in  the  house  of  lords. 

The  lords  temporal  consist  of  all  the  peers  of  the  realm  [  157  ] 
(the  bishops  not  being  in  strictness  held  to  be  such,  butTheiordt 
merely  lords  of  parliament)^  by  whatever  title  of  nobility    ^^ 


"  Glanv.  7.  1.  Co.  Litt.  97.  Seld. 
tit.  Hon.  2.  5.  19.  See  also  Harg. 
note.  1  Co.  Litt  134  b  ;  and  liallain 
Mid.  Ag.  ch.  8. 

'  Whitelocke  on  Parliam.  c.  72. 
Warburt.  Alliance,  b.  2.  c.  3. 

^  Dyer.  60. 

*  Baronage,  p.  1.  c.  6.  The  Act  of 
Uniformity,  1  Eliz.  c.  2.  was  passed 
with  the  dissent  of  all  the  bishops  ; 
(Gibs.  Codex,  286.)  and  therefore  the 
style  of  lords  spiritual  is  omitted 
throughout  the  whole. 


y  2  Inst.  585,  6,  7.  See  Keilw. 
184 ;  where  it  is  holden  by  the  judges, 
7  Hen.  VIII.  that  the  king  may  hold 
a  parliament  without  any  spiritual 
lords.  This  was  also  exemplified  in 
fact  in  the  two  first  parliaments  of 
Charles  II. ;  wherein  no  bishops  were 
summoned,  till  after  the  repeal  of  the 
statute  16  Car.  1.  c.  27,  by  statute  13 
Car.  II.  St.  1,  c.  2. 

*  4  Inst.  25. 

•  See  ante,  p.  97. 

»»  Staunford.  P.  C.  163. 
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distinguished;  dukes,  marqutsses^  earls,  viscounts,  or  barons; 
of  which  dignities  we  shall  speak  more  hereafter.  Some  of 
these  sit  by  descent,  as  do  all  ancient  peers ;  some  by  crea- 
tion, as  do  all  new-made  ones ;  others,  since  the  union  with 
Scotland  and  Ireland,  by  election,  which  is  the  case  of  the 
sixteen  peers,  who  represent  the  body  of  the  Scots  nobility, 
and  the  twenty-eight  peers  who  represent  the  body  of  the 
Irish  nobility.^  Their  number  is  indefinite,  and  may  be  in- 
creased at  will  by  the  power  of  the  crown :  and  once,  in  the 
reign  of  queen  Anne,  there  was  an  instance  of  creating  no  less 
than  twelve  together ;  in  contemplation  of  which  in  the  reign 
of  king  George  the  first,  a  bill  passed  the  house  of  lords,  and 
was  countenanced  by  the  then  ministry,  for  limiting  the  num- 
ber of  the  peerage.  This  was  thought  by  some  to  promise  a 
great  acquisition  to  the  constitution,  by  restraining  the  pre- 
rogative from  gaining  the  ascendant  in  that  august  assembly, 
by  pouring  in  at  pleasure  an  unlimited  number  of  new  created 
lords.  But  the  bill  was  ill-relished  and  miscarried  in  the  house 
of  commons,  whose  leading  members  were  then  desirous  to 
keep  the  avenues  to  the  other  house  as  open  and  easy  as 
possible,  and  at  subsequent  periods  there  have  been  large 
simultaneous  creations* 
Theadvaa-  The  distinction  of  rank  and  honours  is  necessary  in  every 
disunction  well-govemcd  state :  in  order  to  reward  such  as  are  eminent 
for  their  services  to  the  public,  in  a  manner  the  most 
desirable  to  individuals,  and  yet  without  burden  to  the  com- 
munity ;  exciting  thereby  an  ambitious  yet  laudable  ardour, 
and  generous  emulation,  in  others.  And  emulation,  or 
virtuous  ambition,  is  a  spring  of  action  which,  however 
dangerous  or  invidous  in  a  mere  republic  or  under  a  despotic 
sway,  will  certainly  be  attended  with  good  effects  under  a 
fi-ee  monarchy:  where,  without  destroying  its  existence, 
its  excesses  may  be  continually  restrained  by  that  superior 
power,  from  which  all  honour  is  derived.  Such  a  spirit, 
when  nationally  diffused,  gives  life  and  vigour  to  the  com- 
munity ;  it  sets  all  the  wheels  of  government  in  motion, 
f  158  ]  which,  under  a  wise  regulator,  may  be  directed  to  any  bene- 
ficial purpose ;  and  thereby  every  individual  may  be  made 
subservient  to  the  public  good,  while  he  principally  means  to 

^  See  anU,  pp.  89  and  97. 
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promote  his  own  particular  views.  A  body  of  nobility  is 
also  more  peculiarly  necessary  in  our  mixed  and  compounded 
constitution^  in  order  to  support  the  rights  of  both  the  crown 
and  the  people,  by  forming  a  barrier  to  withstand  the  en- 
croachments of  both.  It  creates  and  preserves  that  gradual 
scale  of  dignity,  which  proceeds  from  the  peasant  to  the 
prince ;  rising  like  a  pyramid  from  a  broad  foundation,  and 
diminishing  to  a  point  as  it  rises.  It  is  this  ascending .  and 
contracting  proportion  that  adds  stability  to  any  government; 
for  when  the  departure  is  sudden  from  one  extreme  to  ano- 
ther, we  may  pronounce  that  state  to  be  precarious.  The 
nobility  therefore  are  the  pillars,  which  are  reared  from  among 
the  people,  more  immediately  to  support  the  throne ;  and 
if  that  falls,  they  must  also  be  buried  under  its  ruins.  Ac- 
cordingly, when  in  the  seventeenth  century  the  commons  had 
determined  to  extirpate  monarchy,  they  also  voted  the 
house  of  lords  to  be  useless  and  dangerous.  And  since  titles 
of  nobility  are  thus  expedient  in  the  state,  it  is  also  expedient 
that  their  owners  should  form  an  independent  and  separate 
branch  of  the  legislature.  If  they  were  confounded  with  the 
mass  of  the  people,  and  like  them  had  only  a  vote  in  electing 
representatives,  their  privileges  would  soon  be  borne  down 
and  overwhelmed  by  the  popular  torrent,  which  would  ef- 
fectually level  all  distinctions.  It  is  therefore  highly  neces- 
sary that  the  body  of  nobles  should  have  a  distinct  as- 
sembly, distinct  deliberations,  and  distinct  powers  from  the 
commons. 

The  commons  consist  of  all  such  men  of  property  in  the  •rhei 
kingdom,  as  have  not  seats  in  the  house  of  lords  ;  every  one 
of  which  has  a  voice  in  parliament,  either  personally,  or 
by  his  representatives.  In  a  free  state  every  man,  who  is 
supposed  a  free  agent,  ought  to  be  in  some  measure  his 
own  governor :  and  therefore  a  branch  at  least  of  the  legisla- 
tive power  should  reside  in  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  state  are  small  and 
its  citizens  easily  known,  should  be  exercised  by  the  people 
in  their  aggregate  or  collective  capacity,  as  was  wisely  or-  [  159  1 
dained  in  the  petty  republics  of  Greece,  and  the  first  rudi- 
ments of  the  Roman  state.  But  this  will  be  highly  incon- 
venient, when  the  public  territory  is  extended  to  any  consi- 


mons. 
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derable  degree,  and  the  number  of  citizens  is  increased. 
Thus  when,  after  the  social  war,  all  the  burghers  of  Italy 
were  admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  assemblies,  it  became  impossible  to  distinguish  the 
spurious  from  the  real  voter,  and  from  that  time  all  elections 
and  popular  deliberations  grew  tumultuous  and  disorderly ; 
which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 
Caesar,  to  trample  on  the  liberties  of  their  country,  and  at 
last  to  dissolve  the  commonwealth.  In  so  large  a  state  as 
ours  it  is  therefore  very  wisely  contrived,  that  the  people 
should  do  that  by  their  representatives,  which  it  is  impracti- 
cable to  perform  in  person;  representatives,  chosen  by  a 
number  of  minute  and  separate  districts,  wherein  all  the 
voters  are,  or  easily  may  be,  distinguished.  The  counties 
ar3  therefore  represented  by  knights,  elected  by  the  proprie- 
tors of  lands :  the  cities  and  boroughs  are  represented  by 
citizens  and  burgesses,  chosen  by  the  mercantile  part  or 
supposed  trading  interest  of  the  nation  ;  much  in  the  same 
manner  as  the  burghers  in  the  diet  of  Sweden  are  chosen  by 
the  corporate  towns,  Stockholm  sending  four,  as  the  city  of 
London  does  with  us,  other  cities  two,  and  some  only  one.^ 
The  number  of  English  representatives,  before  the  passing 
of  the  Reform  Act,®  was  513,  and  of  Scots  45;  and  of  Irish 
100,  in  all  658 ;  but  by  that  act  the  number  of  representatives 
for  England  is  reduced  to  500,  and  by  the  corresponding  act 
for  Scotland,  the  number  of  representatives  for  that  country 
is  increased  from  45  to  53  ;^  and  by  that  for  Ireland  the 
number  of  representatives  for  that  country  increased  from 
100  to  105.K  And  every  member,  though  chosen  by  one  par- 
ticular district,  when  elected  and  returned  serves  for  the 
whole  realm.  For  the  end  of  his  coming  thither  is  not  par- 
ticular, but  general :  not  barely  to  advantage  his  constituents, 
but  the  common  wealth ;  to  advise  his  majesty  (as  appears 
from  the  writ  of  summons)^  "  de  communi  consilio  super 
"  negotiis  quibitsdam  arduis  et  urgentibus,  regem,  statum,  et 
**  defensionem  regni  Anglice  et  ecclesice  Anglicance  concernen- 
**  tibm^^     And  therefore  he  is  not  bound,  like   a  deputy 

«»  Mod.  Un.  Hist,  xxxiii.  18.  «  2  &  3  W.IV.  c.  88. 

•  2  &  3  W.  IV.  c   45.  »»  4  Inst.  14. 

'  2  &  3  W.  IV.  c.  65. 
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in  the  united  provinces,  to  consult  with,  or  take  the  advice, 
of  his  constituents  upon  any  particular  point,  unless  he  him- 
self thinks  it  proper  or  prudent  so  to  do. 

These  are  the  constituent  parts  of  a  parliament ;  the  king,  r  jgQ  "i 
the  lords  spiritual  and  temporal,  and  the  commons.     Parts  The  consent 
of  which  each  is  so  necessary,  that  the  consent  of  all  three  bnmcheSTs 
is  required  to  make  any  new  law  that  shall  bind  the  subject.  mSte^anew 
Whatever  is  enacted  for  law  by  one,  or  by  two  only,  of  the  ^*^' 
three  is  no  statute ;  and  to  it  no  regard  is  due,  unless  in  mat- 
ters relating  to  their  own  privileges.     For  though,  in  the 
times  of  madness  and  anarchy,  the  commons  once  passed  a 
vote,^  "  that  whatever  is  enacted  or  declared  for  law  by  the 
*^  commons  in  parliament  assembled  hath  the  force  of  law ; 
"  and  all  the  people  of  this  nation  are  concluded  thereby, 
"  although  the  consent  and  concurrence  of  the  king  or  house 
**  of  peers  be  not  had  thereto ;  *'  yet,  when  the  constitution 
was  restored  in  all  its  forms,  it  was  particulurly  enacted  by 
statute  13  Car.  II.  c.  1,  that  if  any  person  shall  maliciously 
or  advisedly  affirm,  that  both  or  either  of  the  houses  of  par- 
liament have  any  legislative  authority  without  the  king,  such 
person  shall  incur  all  the  penalties  of  a  praemunire. 

III.  We  are  next  to  examine  the  laws  and  customs  re- JiJ^s^d 
lating  to  parliament,  thus  united  together  and  considered  as  utiJ^"to'^' 
one  aggregate  body.  parliament. 

The  power  and  jurisdiction  of  parliament,  says  Sir  Ed- 
ward Coke,J  is  so  transcendent  and  absolute,  that  it  cannot 
be  confined,  either  for  causes  or  persons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  truly  said,  "  si 
''  antiquitatem  species,  est  vetustissima  ;  si  dignitatem^  est 
**  ho7ioratissima ;  si  jurisdictionem,  est   capacissima.'*      ItThotran- 

scendent 

hath  sovereign  and  uncontrollable  authority  in  the  makinsr,  power  of 

,        .  .    .  .  ®    parliament. 

confirming,  enlarging,  restraining,  abrogating,  repealing,  re- 
viving, and  expounding  of  laws,  concerning  matters  of  all 
possible  denominations,  ecclesiastical,  or  temporal,  civil, 
military,  maritime,  or  criminal :  this  being  the  place  where 
that  absolute  despotic  power,  which  must  in  all  governments 
reside  somewhere,  is  entrusted  by  the  constitution  of  these 
kingdoms.  All  mischiefs  and  grievances,  operations  and  r  jgi  n 
remedies,  that  transcend  the  ordinary  course  of  the  laws,  are 

>  4  Jan.  1648.  J  4  Inst.  36. 
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within  the  reach  of  this  extraordinary  tribunal.  It  can  re- 
gulate or  new  model  the  succession  to  the  crown ;  as  was 
done  in  the  reign  of  Henry  VIII.  and  William  III.  It 
can  alter  the  established  religion  of  the  land ;  as  was  done 
in  a  variety  of  instances^  in  the  reigns  of  king  Henry  Vlll. 
and  his  three  children.  It  can  change  and  create  afresh 
even  the  constitution  of  the  kingdom  and  of  parliaments 
themselves ;  as  was  done  by  the  acts  of  union,  and  the 
several  statutes  for  triennial  and  septennial  elections.  It 
can^  in  short,  do  every  thing  that  is  not  naturally  impossible; 
and  therefore  some  have  not  scrupled  to  call  its  power,  by 
a  figure  rather  too  bold,  the  onmipotence  of  parliament. 
True  it  is,  that  what  the  parliament  doth,  no  authority  upon 
earth  can  undo.  So  that  it  is  a  matter  most  essential  to  the 
liberties  of  this  kingdom,  that  such  members  be  delegated 
to  this  important  trust,  as  are  most  eminent  for  their  probity, 
their  fortitude,  and  their  knowledge ;  for  it  was  a  known 
apothegm  of  the  great  lord  treasurer  Burleigh,  **  that 
**  England  could  never  be  ruined  but  by  a  parliament : " 
and,  as  Sir  Matthew  Hale  observes,^  this  being  the  highest 
and  greatest  court,  over  which  none  other  can  have  juris- 
diction in  the  kingdom,  if  by  any  means  a  misgovernment 
should  any  way  fall  upon  it,  the  subjects  of  this  kingdom  are 
left  without  all  manner  of  remedy.  To  the  same  purpose 
the  president  Montesquieu,  though  I  trust  too  hastily,  pre- 
sages;^ that  as  Rome,  Sparta,  and  Carthage  have  lost  their 
liberty  and  perished,  so  the  constitution  of  England  will  in 
time  lose  its  liberty,  will  perish :  it  will  perish,  whenever 
the  legislative  power  shall  become  more  corrupt  than  the 
executive. 
Whether  It  must  be  owncd  that  Mr.  Locke,'^  and  other  theoretical 

^^me^    writers,  have  held,  that  "  there  remains  still  inherent  in  the 
tcrttJeie-  "  "  people  a  supreme  power  to  remove  or  alter  the  legislative, 
*  ^®*      «  when  they  find  the  legislative  act  contrary  to  the  trust  re- 
'*  posed   in  them :    for,  when   such  trust  is  abused,  it  is 
**  thereby  forfeited,  and  devolves  to  those  who  gave   it." 
But  however  just  this  conclusion  may  be  in  theory,  we  can- 
f  162  1  ^^  practically  adopt  it,  nor  take  any  legal  steps  for  carrying 
it  into  execution,  under  any  dispensation  of  government  at 

*  of  Parliaments,  49.         •  Sp.  L.  11.  6.  "»  on  Gov.  p.  2.  §.  149.  227. 
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present  actually  existing.  For  this  devolution  of  power,  to 
the  people  at  large,  includes  in  it  a  dissolution  of  the  whole 
form  of  government  established  by  that  people  ;  reduces  all 
the  members  to  their  original  state  of  equality ;  and,  by  an- 
nihilating the  sovereign  power,  repeals  all  positive  laws 
whatsoever  before  enacted.  No  human  laws  will  therefore 
suppose  a  case,  which  at  once  must  destroy  all  law,  and  com- 
pel men  to  build  afresh  upon  a  new  foundation ;  nor  will 
they  make  provision  for  so  desperate  an  event,  as  must 
render  all  legal  provisions  ineffectual.**  So  long  therefore 
as  the  English  constitution  lasts,  we  may  venture  to  affirm, 
that  the  power  of  parliament  is  absolute  and  without  controK 

In  order  to  prevent  the  mischiefs  that  might  arise,  byNooneshaii 
placing  this  extensive  authority  in  hands  that  are  either  in-  £* c^thS^* 
capable,  or  else  improper,  to  manage  it,  it  is  provided  by  the  JSSSment 
custom  and  law  of  parliament,**  that  no  one  shall  sit  or  vote  ?"/ SfmSess 
in  either  house,  unless  he  be  twenty-one  years  of  age.   This  f^i^tSs'" 
is  also  expressly  declared  by  statute  7  &  8  W.  III.  c.  25, 
with  regard  to  the  house  of  commons ;  doubts  having  arisen, 
from  some  contradictory  adjudications,  whether  or  no  a  mi- 
nor was  incapacitated  from  sitting  in  that  house.P    It  is  also 
enacted  by  statute  30  Car.  11.  st.  2,  c.  1,  and  I  &  2  W.  IV. 
c.  9,<i  that  no  member  be  permitted  to  sit  or  vote  in  the 
house  of  commons  (except  for  the  choosing  a  speaker),  till 
he  hath  taken  the  oath  of  allegiance  at  the  table  in  that 
house:  and  by  80  Car.  II.  st.  2,  1  Geo.  I.  c.  13,  and  6 
Geo.  III.  c.  53,  it  was  enacted,  that  no  member  should  vote 
oi^  sit  in  either  house,  till  he  had  in  the  presence  of  the 
house   taken   the  oath  of  allegiance,  supremacy,  and  ab- 
juration, and  subscribed  and  repeated  the  declaration  against 
transubstantintion,  and  invocation  of  saints,  and  the  sacrifice 
of  the  mass.     But  by  the  act  for  granting  Catholic  emanci- 
pation^ the  declaration  against  transubstantiation,  and  in- 
vocation of  saints,  and  the  sacrifice  of  the  mass,  need  not  be 
taken  by  Roman  Catholics,  and  for  them  a  new  form  of  oath 


n    ^* 


See  post,  chap.  VII.  Lord  Steward,  or  his  deputy,  7  Jac.  I. 

^  W  hitelocke,  c.  50.  4  Inst.  47.  c.  6,  which  was  repealed  by  the  1  &c 

P  Com.  Journ.  16  Dec.  1690.  2  W.  IV.  c.  9. 
*>  Before  tins  statute  the  oath  of  al-  '  10  Geo.  IV.  c.  7. 

legiance  had  to  be  taken  before  the 
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is  substituted,  not  offensive  to  their  religious  belief.    Aliens, 
unless  naturalized,  were  likewise  by  the  law  of  parliament 
incapable  to  serve  therein:®  and  now  it  is  enacted,  by  sta- 
tute 12  &  13  W,  III.  c.  2,  that  no  alien,  even  though  he  be 
naturalized,  shall  be  capable  of  being  a  member  of  either 
[  163  ]  house  of  parliament.    And  there  are  not  only  these  standing 
incapacities ;  but  if  any  person  is  made  a  peer  by  the  king, 
or  elected  to  serve  in  the  house  of  commons  by  the  people, 
yet  may  the  respective  houses  upon  complaint  of  any  crime 
in  such  person,  and  proof  thereof,  adjudge  him  disabled  and 
incapable  to  sit  as  a  member:*  and  this  by  the  law  and 
custom  of  parliament. 
iSttir^a  -      ^^^'  ^^  every  court  of  justice  hath  laws  and  customs  for 
liamenii,      j^g  dircctiou,  somc  the  civil  and  canon,  some  the  common 
law,  othei's  their  own  peculiar  laws  and  customs,  so  the  high 
court  of  parliament  hath  also  its  own  peculiar  law,  called 
the  lex  et  consuetudo  parliamenti  ;  a  law  which  Sir  Edward 
Coke^  observes  is  "  ah  omnibus  quaerenda,  a  multis  ignorata 
"  a  paucis  cognita"     It  will  not  therefore  be  expected  that 
we  should  enter  into  the  examination  of  this  law,  with  any 
degree  of  minuteness:  since,  as  the  same  learned  author 
assures  us,^  it  is  much  better  to  be  learned  out  of  the  rolls 
of  parliament,  and  other  records,  and  by  precedents,  and  con- 
tinual experience,  than  can  be  expressed  by  any  one  man. 
It  will  be  sufficient  to  observe,  that  the  whole  of  the  law  and 
custom  of  parliament  has  its  original  from  this  one  maxim, 
"  that  whatever  matter  arises  concerning  either  house  of  par- 
"  liament,  ought  to  be  examined,  discussed,  and  adjudged 
**  in  that  house  to  which  it  relates,  and  not  elsewhere."^ 
Hence,  for  instance,  the  lords  will  not  suffer  the  commons 
to  interfere  in  settling  the  election  of  a  peer  of  Scotland : 

'  Com.  JourD.  10  Mar.  1623.     18  Blackstone  as  authority  for  the  above 

Feb.  1625.  proposition,  was  ordered   to  be  cx- 

*  Whilelocke  of  pari.  c.  102.     See  punged  from  the  journals  on  the  3rd 

Lord's  Journ.  3  May  1620.     13  May  of  May  1783.     Sufficient  authority, 

1624.    26   May  1725.  Com.  Journ.  however,  remains. 

14  Feb.  1580.  21  Jun.  1628.  9  Nov.  »  1  Inst.  11.    See  what  Lord  Holt 

21  Jan.  1640.    6  Mar.  1676.    6  Mar.  says  on  this,  2  Ld.  Rayra.  1114. 

1711.    The  resolution  of  the  17th  of  '4  Inst.  50. 

Feb.  1769,  expelling  Mr.  Wilkes  from  •  4  Inst.  15. 
the  House  of  Commons,  and  cited  by 
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the  commons  will  not  allow  the  lords  to  judge  of  the  election 
of  a  burgess ;  nor  will  either  house  permit  the  subordinate 
courts  of  law  to  examine  the  merits  of  either  case.  But  the 
maxims  upon  which  they  proceed,  together  with  the  method 
of  proceeding,  rest  entirely  in  the  breast  of  the  parliament 
itself ;  and  are  not  defined  and  ascertained  by  any  particular 
stated  laws. 

The  privileges  of  parliament  are  likewise  very  large  and  The  pnvi. 
indefinite.  And  therefore  when  in  31  Hen.  VI.  the  house  uoment. 
of  lords  propounded  a  question  to  the  judges  concerning 
them,  the  chief  justice,  Sir  John  Fortescue,  in  the  name  of 
his  brethren,  declared,  "  that  they  ought  not  to  make  answer  [  164  ] 
"  to  that  question  :  for  it  hath  not  been  used  aforetime  that 
"  the  justices  should  in  any  wise  determine  the  privileges 
"  of  the  high  court  of  parliament.  For  it  is  so  high  and 
**  mighty  in  its  nature,  that  it  may  make  law :  and  that 
"  which  is  law,  it  may  make  no  law :  and  the  determination 
"  and  knowledge  of  that  privilege  belongs  to  the  lords  of 
"  parliament,  and  not  to  the  justices."^  Privilege  of  parlia- 
ment was  principally  established,  in  order  to  protect  its  mem- 
bers not  only  from  being  molested  by  their  fellow-subjects 
but  also  more  especially  from  being  oppressed  by  the  power 
of  the  crown.  If  therefore  all  the  privileges  of  parliament 
were  once  to  be  set  down  and  ascertained,  and  no  privilege 
to  be  allowed  but  what  was  so  defined  and  determined,  it 
were  easy  for  the  executive  power  to  devise  some  new  case, 
not  within  the  line  of  privilege,  and  under  pretence  thereof 
to  harass  any  refractory  member  and  violate  the  freedom  of 
parliament.  The  dignity  and  independence  of  the  two 
houses  are  therefore  in  great  measure  preserved  by  keeping 
their  privileges  indefinite.     Some  however  of  the  more  no-  ^^ 

.    .?  «  .11  Of  speech 

torious  privileges  of  the  members  of  either  house  are,  privi- ^^^  of  per 
lege  of  speech  and  of  person,  for  those  as  to  their  domestics, 
lands,  and  goods,  which  formerly  existed,  have  been  abo- 
lished.y  As  to  the  first,  privilege  of  speech,  it  is  declared 
by  the  statute  1  W.  &  M.  st.  2,  c.  2,  as  one  of  the  liberties 
of  the  people,  "  that  the  freedom  of  speech,  and  debates, 
"  and  proceedings  in  parliament,  ought  not  to  be  impeached 
"  or  questioned  in  any  court  or  place  out  of  parliament.'* 

*  Stjld.  Baronage,  pert.  1.  c.  4.  ^   10  Geo.  III.  c.  60. 


son. 
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And  this  freedom  of  speech  is  particularly  demanded  of  the 
king  in  person,  by  the  speaker  of  the  house  of  commons,  at 
the  opening  of  every  new  parliament.  So  likewise  is  the 
other  privilege,  of  person,  which  is  an  immunity  as  ancient 
as  Edward  the  confessor  ;  in  whose  laws^  we  find  this  pre- 
cept, "  ad  synodus  venientibus^  sive  summoniti  sint,  sive  per 
"  se  quid  agendum  habuerinty  sit  summapax :  and  so  too^  in 
the  old  Gothic  constitutions,  "  extenditur  hcec  pax  et  secu- 
**  ritas  ad  quatuordecim  dies,  convocato  regm  senatur^  This 
included  formerly  not  only  privilege  from  illegal  violence, 
[  165  1  ^^^  ^^^  ixom  legal  arrests,  and  seisures  by  process  from  the 
courts  of  law.  And  still,  to  assault  by  violence  a  member 
of  either  house,  or  his  menial  servants,  is  a  high  contempt  of 
parliament,  and  there  punished  with  the  utmost  severity.  It 
has  likewise  peculiar  penalties  annexed  to  it  in  the  courts  of 
law,  by  the  statutes  5  Hen.  IV.  c.  6,  and  11  Hen.  VI.  c.  11. 
Neither  can  any  member  of  either  house  be  arrested  and 
taken  into  custody,  unless  for  some  indictable  offence,  with- 
out a  breach  of  the  privilege  of  parliament. 
Au  other  But  all  Other  privileges,  which  derogate  from  the  common 

privuegcs  law  in  matters  of  civil  right,  are  now  at  an  end,  save  only 
ab^ush^^"  as  to  the  freedom  of  the  member's  person :  which  in  a  peer 
(by  the  privilege  of  peerage)  is  for  ever  sacred  and  inviolable  5 
and  in  a  commoner  (by  the  privilege  of  parliament)  for  forty 
days  after  every  prorogation,  and  forty  days  before  the  next 
appointed  meeting:^  which  is  now  in  efiect  as  long  as 
the  parliament  subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time.  As  to  all  other  privileges 
which  obstruct  the  ordinary  course  of  justice,  they  were 
restrained  by  the  statutes  12  W.  III.  c.  3,  2  &  3  Ann.  c.  18, 
and  11  Geo.  II.  c.  24,  and  are  now  totally  abolished  by  sta- 
tute 10  Geo.  III.  c.  50,  which  enacts,  that  any  suit  may  at 
any  time  be  brought  against  any  peer  or  member  of  parlia- 
ment, their  servants,  or  any  other  person  entitled  to  privilege 
of  parliament ;  which  shall  not  be  impeached  or  delayed 
by  pretence  of  any  such  privilege;  except  that  the  person  of 
a  member  of  the  house  of  commons  shall  not  thereby  be 
subjected  to  any  arrest  or  imprisonment.  Likewise  for  the 
benefit  of  commerce,  it  is  provided  by  statute  4  Geo.  III. 

y  rap,  3.  *  Steiran.  dtjure  Goth,  L  3.  c.3.  *  2  Lev.  72. 
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c.  33,  amended  by  the  45  Geo.  III.  c.  124,  s.  1,  that  any 
trader,  having  privilege  of  parliament,  may  be  served  with 
legal  process  for  any  just  debt  to  the  amount  of  100/.,  and 
unless  he  make  satisfaction  within  two  months,  it  shall  be 
deemed  an  act  of  bankruptcy  :  and  commissions  of  bank- 
rupt may  be  issued  against  such  privileged  traders,  in  like 
manner  as  against  any  other ;  and  by  the  6  Geo.  IV.  c.  16, 
s.  11,  the  time  for  making  satisfaction  is  reduced  to  one 
month,  and  by  this  statute  the  proceeding  against  members 
is  in  other  respects  facilitated.  Further  by  the  52  Geo.  III.  JJehoSMdr 
c.  24,  if  a  member  of  the  house  of  commons  be  declared  a  becomiag 
bankrupt,  and  the  commission  be  not  superseded  within  *°  ™^^' 
twelve  months,  nor  debts  paid,  nor  security  given  for  debts 
disputed,  and  costs,  the  commissioners  shall  certify  the  same 
to  the  speaker,  and  the  election  of  such  member  shall  be  de- 
clared void.     The  privilege  of  the  house  of  commons  to  The  privi. 

lege  of  pub« 

publish  in  its  reports,  votes,  and  proceedings,  matter  which  ^Jjjg^ 
elsewhere  would  be  libellous,  has  recently  been  much  dis- 
cussed. The  question  having  been  raised  by  an  action  being 
brought  against  the  authorized  publisher  of  the  proceedings 
of  the  house  of  commons  for  an  alleged  libel  contained  in 
one  of  its  reports.  Lord  Denman,  C.  J.  sitting  at  nisi  prius^ 
held  that  the  house  of  commons  had  no  privilege  of  this 
kind.  The  house  has,  however,  asserted  its  right,  and  de- 
clared that  '^for  any  court  or  tribunal  to  assume  to  decide 
upon  matters  of  privilege  inconsistent  with  the  determination 
of  either  house  of  parliament,  is  contrary  to  the  laws  of  par- 
liament, and  is  a  breach  of  the  privilege  of  parliament,**^ 
nor  is  it  without  authority^  in  asserting  this  privilege. 

The  only  way  by  which  courts  of  justice  could  anciently  The  mode  of 

...  .  .  tidiing  cog- 

take  cognizance  of  privilege  of  parliament  was  by  writ  of  niMnceof 

privilege,  in  the  nature  of  a  supersedeas^  to  deliver  the  party 
out  of  custody  when  arrested  in  a  civil  suit.®     For  when  a  [  166  1 
letter  was  written  by  the  speaker  to  the  judges,  to  stay  pro- 
ceedings   against  a  privileged  person,  they  rejected  it  as 
contrary  to  their  oath  of  office.^    But  since  the  statute  12 

*>  Stoskdale  v.  Hansard,  7  C.  &  P.       poiiit  still  stands  for  further  argument 
737.  before  the  court  of  Queen's  Bench. 

*  Report  of  Select  Committee,  1837.  *  Dyer  59    4  Pryn.^Bjw.  Par/.767. 

*  Rexy.Wright,ST.R.29A.  The  '  Latch.  48     Noy.  83. 
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W.  III.  c.  3,  which  enacts  that  no  privil^ed  person  shall 
be  subject  to  arrest  or  imprisonment,  it  hath  been  held  that 
such  arrest  is  irregular  ab  initio,  and  that  the  party  may  be 
discharged  upon  motion.^  It  is  to  be  observed,  that  there 
is  no  precedent  of  any  such  writ  of  privilege,  but  only  in 
civil  suits;  and  that  the  statute  of  1  Jac.  I.  c.  13,  and  that 
of  king  William  (which  remedy  some  inconveniences  arising 
from  privilege  of  parliament)  speak  only  of  civil  actions. 
And  therefore  the  claim  of  privilege  hath  been  usually 
guarded  with  an  exception  as  to  the  case  of  indictable 
crimes  ;^  or  as  it  hath  been  frequently  expressed,  of  treason, 
felony,  and  breach  (or  surety)  of  the  peace.*  Whereby  it 
seems  to  have  been  understood  that  no  privilege  was  allow- 
able to  the  members,  their  families,  or  servants,  in  any  crime 
whatsoever ;  for  all  crimes  are  treated  by  the  law  as  being 
contra  pacem  domini  regis.  And  instances  have  not  been 
wanting,  wherein  privileged  persons  have  been  convicted  of 
misdemeanors,  and  committed,  or  prosecuted  to  outlawry, 
even  in  the  middle  of  a  session  ;J  which  proceeding  has 
afterwards  received  the  sanction  and  approbation  of  parlia- 
ment.^ To  which  may  be  added,  that,  a  few  years  ago,  the 
case  of  writing  and  publishing  seditious  libels  was,  contrary 
however  to  the  opinion  of  the  court  of  common  pleas,^ 
resolved  by  both  houses"*  not  to  be  entitled  to  privilege ;  and 
that  the  reasons  upon  which  that  case  proceeded,^  extended 
equally  to  every  indictable  ofience.  So  that  the  chief,  if  not 
the  only,  privilege  of  parliament,  in  such  cases,  seems  to  be 
the  right  of  receiving  immediate  information  of  the  impri- 
sonment or  detention  of  any  member,  with  the  reason  for 
which  he  is  detained:  a  practice  that  is  daily  used  upon 
[  167  ]  the  slightest  military  accusations,  preparatory  to  a  trial  by  a 
court  martial  f  and  which  is  recognized  by  the  several  tem- 
porary   statutes  for  suspending  the   habeas  corpus  act:P 

«  Stra.989.  »  2  Wils.251. 

»»  Com.  JouFD.  17  Aug.  1641.  "  Com.   Journ.   24  Nov.   Lords' 

»  4  Inst.  25.   Com.  Journ.  20  May  Journ.  29  Nov.  1763. 

1676.  *"  Lords'  Protest,  ibid, 

i  Mich,  16  Edw,  IV.  in  Scacch.^  "  Com.  Journ.  20  Apr.  1762. 

Lord.  Raym.  1461.  °  particularly  17  Geo.  XL  c.6. 

^  Com.  Journ.  16  May  1726. 
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whereby  it  is  provided,  that  no  member  of  either  house  shall 
be  detained,  till  the  matter  of  which  he  stands  suspected,  be 
first  communicated  to  the  house  of  which  he  is  a  member, 
and  the  consent  of  the  said  house  obtained  for  his  commit- 
ment or  detaining.  But  yet  the  usage  has  uniformly  been, 
ever  since  the  Revolution,  that  the  communication  has  been 
subsequent  to  the  arrest. 

These  are  the  general  heads  of  the  laws  and  customs  re- 
lating to  parliament,  considered  as  one  aggregate  body.  We 
will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  rv.Theiaws 

-  __  ftnd  customs 

m  particular.     These,  if  we  exclude  their  judicial  capacity,  relating  to 
of  which  it  is  not  our  present  purpose  to  treat,  will  take  up  lords. 
but  little  of  our  time. 

One  very  ancient  privilege  is  that  declared  by  the  charter 
of  the  forestjP  confirmed  in  parliament  9  Hen.  III.;  vi». 
that  every  lord  spiritual  or  temporal  summoned  to  parlia- 
ment, and  passing  through  the  king's  forest,  may,  both  in  The  uiuntr 
going  and  returning,  kill  one  or  two  of  the  king's  deer  with-  king's  deer. 
out  warrant ;  in  view  of  the  forester  if  he  be  present,  or  on 
blowing  a  horn  if  he  be  absent :  that  he  may  not  seem  to 
take  the  king's  venison  by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  J^^^y 
constantly  are,  by  the  judges  of  the  court  of  king's  bench  ^^eJudges. 
and  common  pleas,  and  such  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  Serjeants 
at  law;  as  likewise  by  the  king's  learned  counsel,  being 
seijeants,  and  by  the  masters  of  the  court  of  chancery ;  for 
their  advice  in  point  of  law,  and  for  the  greater  dignity  of 
their  proceedings.     The  secretaries  of  state,  with  the  attor- 
ney and  solicitor-general,  were  also  used  to  attend  tlie  house 
of  peers,  and  have  to  this  day  (together  with  the  judges, 
&C.)  their  regular  writs  of  summons  issued  out  at  the  be- 
ginning of  every  parliament,  ^  ad  tractandum  et  consilium  [  168  ] 
impendendum,  though  not  ad  comentiendum;  but,  whenever 
of  late  years  they  have  been  members  of  the  house  of  com- 
mons,' their  attendance  here  hath  fallen  into  disuse. 

»  c.  U.  4  Inst.  4.     Hale  of  Pari.  140. 

*  Stat.  31  Hen.  VIII.  c.  10.  Smith's  '  See  Com.  Journ.  11  Apr.  1614. 

commoDw.   b.  2.  c.  3.    Moor.  551.      8  Feb.  1620.  10  Feb.  1625.  4  Inst.  48. 
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^makin*'^        Another  privilege  is,  that  every  peer,  by  licence  obtained 

proxies.       from  the  king,  may  make  another  lord  of  parliament  his 

proxy,  to  vote  for  him  in  his  absence.  *     A  privilege,  which 

a  member  of  the  other  house  can  by  no  means  have,  as  he  is 

himself  but  a  proxy  for  a  multitude  of  other  people.*     It  is 

to  be  observed,  however,  that  a  proxy  is  of  no  avail  in  a 

committee  of  the  house,  and  that  it  has  been  ordered  that  no 

lord  shall  have  more  than  two  proxies.^ 

ofta^l^        Each  peer  has  also  a  right,  by  leave  of  the  house,  when 

Ms  protest.   ^  vote  passcs  contrary  to  his  sentiments,  to  enter  his  dissent 

on  the  journals  of  the  house,  with  the  reasons  for  such 

dissent ;  which  is  usually  styled  his  protest. 

^ch^iS      ^^'  ^^^^^  likewise,  that  may  in  their  consequences  any 

SSuSri^®  way  affect  the  rights  of  the  peerage,  are  by  the  custom  of 

hSSiof^®   parliament  to  have  their  first  rise  and  beginning  in  the 

^®"*         house  of  peers,  and  to  suffer  no  changes  or  amendments  in 

the  house  of  commons. 
The  statute       There  are  also  some  statutes  peculiarly  relative  to  the  house 

as.to  the 

election  of    of  lords;  6  Ann.  c.  23,  and  2  &  3  Wm.  IV.  c.  63  which  reeu- 

the  Scotch  ,  ^ 

Mikd  Irish     late  the  election  of  the  sixteen  representative  peers  of  North 

peers. 

Britain,  in  consequence  of  the  twenty-second  and  twenty- 
third  articles  of  the  union :  and  for  that  purpose  prescribes 
the  oaths,  &c.  to  be  taken  by  the  electors ;  directs  the  mode 
of  balloting ;  prohibits  the  peers  electing  from  being  attended 
in  an  unusual  manner ;  and  expressly  provides,  that  no  other 
matter  shall  be  treated  of  in  that  assembly,  save  only  the  elec- 
tion on  pain  of  incurring  dLprcemunire.  And  by  the  4th  article 
of  the  act  for  effecting  the  union  between  England  and  Ire- 
land, which  we  have  already  stated,^  provision  is  made  for  the 
election  of  four  spiritual  and  twenty-eight  temporal  lords  to 
sit  and  vote  on  the  part  of  Ireland.  The  Scotch  peers  are 
elected  only  for  one  parliament ;  the  Irish  peers  for  life. 

V.  The  pe-        ^*  '^^^  peculiar  laws  and  customs  of  the  house  of  com- 

o?th€hocae  ^^^^^  relate  principally  to  the  raising  of  taxes,  and  the  elec- 

of  commons  tious  of  members  to  serve  in  parliament. 

as  to  taxes.       First,  with  regard  to  taxes ;  it  is  the  ancient  indisputable 
privilege  and  right  of  the  house  of  commons,  that  all  grants 

'  Seld.  Baronage,  p.  1.  c.  1.  191.     1  Rushw.  269. 

<  4  Inst.  12.  "  Ante,  p.  97.    See  also  p.  88. 

*  l4>rd  Mountmorris,  106.     2  Id, 
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of  subsidies  or  parliamentary  aids  do  begin  in  their  house^ 
and  are  first  bestowed  by  them ;  ^  although  their  grants  are 
not  effectual  to  all  intents  and  purposes^  until  they  have  the  [  169  ] 
assent  of  the  other  two  branches  of  the  legislature.  The 
general  reason,  given  for  this  exclusive  privilege  of  the  house 
of  commons,  is,  that  the  supplies  are  raised  upon  the  body 
of  the  people,  and  therefore  it  is  proper  that  they  alone 
should  have  the  right  of  taxing  themselves.  This  reason 
would  be  unanswerable,  if  the  commons  taxed  none  but 
themselves :  but  it  is  notorious,  that  a  very  large  share  of 
property  is  in  the  possession  of  the  house  of  lords;  that  this 
property  is  equally  taxable,  and  taxed,  as  the  property  of 
the  commons ;  and  therefore  the  commons  not  being  the 
sole  persons  taxed,  this  cannot  be  the  reason  of  their  having 
the  sole  right  of  raising  and  modelling  the  supply.  The 
true  reason,  according  to  Blackstone,  arising  from  the  spirit 
of  our  constitution,  is  this.  The  lords  being  a  permanent 
hereditary  body,  created  at  pleasure  by  the  king,  are  sup- 
posed more  liable  to  be  influenced  by  the  crown,  and  when 
once  influenced  to  continue  so,  than  the  commons,  who  are 
a  temporary  elective  body,  freely  nominated  by  the  people. 
It  would  therefore  be  extremely  dangerous,  to  give  the  lords 
any  power  of  framing  new  taxes  for  the  subject ;  it  is  Buffi<- 
cient  that  they  have  a  power  of  rejecting,  if  they  think  the 
commons  too  lavish  or  improvident  in  their  grants.  A  later 
writer  gives  another  reason.  He  treats  it  as  arising  from 
the  commons  regulating  their  conduct  as  to  taxes  by  the 
instructions  of  their  constituents ;  it  was  therefore  a  saving 
of  time  to  originate  measures  of  this  sort  in  that  house.' 
But  so  reasonably  jealous  are  the  commons  of  this  valuable 
privilege,  that  herein  they  will  not  sufier  the  other  house  td 
exert  any  power  but  that  of  rejecting ;  they  will  not  permit 
the  least  alteration  or  amendment  to  be  made  by  the  lords 
to  the  mode  of  taxing  the  people  by  a  money  bill ;  under 
which  appellation  are  included  all  bills,  by  which  money  is 
directed  to  be  raised  upon  the  subject,  for  any  purpose  or  in 
any  shape  whatsoever ;  either  for  the  exigencies  of  govern- 
ment, and  collected  from  the  kingdom  in  general,  as  the 
land  tax ;  or  for  private  benefit,  and  collected  in  any  particu* 

*  4  Inst.  29.  *■  MiUer  on  Gov.  p.  398. 
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lar  district^  as  by  turnpikes,  parish  rates,  and  the  like ;  and 
the  rule  is  now  extended  to  all  bills  for  canals,  paving,  pro- 
vision for  the  poor,  and  to  fevery  bill  in  which  tolls,  rates,  or 
duties  are  ordered  to  be  collected,  and  also  to  all  bills  by 
which  pecuniary  penalties  and  fines  are  imposed  for  of- 
fences, y  Yet  sir  Matthew  Hale*  mentions  one  case,  founded 
on  the  practice  of  parliament  in  the  reign  of  Henry  VL,* 
wherein  he  thinks  the  lords  may  alter  a  money  bill :  and 
[  170  ]  that  is,  if  the  commons  grant  a  tax,  as  that  of  tonnage  and 
poundage,  for  four  years ;  and  the  lords  alter  it  to  a  less 
time,  as  for  two  years ;  here,  he  says,  the  bill  need  not  be 
sent  back  to  the  commons  for  their  concurrence,  but  may 
receive  the  royal  assent  without  farther  ceremony ;  for  the 
alteration  of  the  lords  is  consistent  with  the  grant  of  the 
commons.  But  such  an  experiment  will  hardly  be  repeated 
by  the  lords,  under  the  present  improved  idea  of  the  privi- 
lege of  the  house  of  commons,  and,  in  any  case  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  sure  to  be  rejected. 
As  to  the  Next,  with  regard  to  the  elections  of  knights,  citizens, 

SlSbers^of  ^^^  burgcsses ;  we  may  observe,  that  herein  consists  the 
comm^s.°^  exercise  of  the  democratical  part  of  our  constitution :  for  in 
a  democracy  there  can  be  no  exercise  of  sovereignty  but  by 
sufiirage,  which  is  the  declaration  of  the  people's  will.  In 
all  democracies  therefore  it  is  of  the  utmost  importance  to 
regulate  by  whom,  and  in  what  manner,  the  suffrages  are  to 
be  given.  And  the  Athenians  were  so  justly  jealous  of  this 
prerogative,  that  a  stranger,  who  interfered  in  the  assemblies 
of  the  people,  was  punished  by  their  laws  with  death  :  be- 
cause such  a  man  was  esteemed  guilty  of  high  treason,  by 
Usurping  those  rights  of  sovereignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
collective  body  but  by  representation,  the  exercise  of  this 
sovereignty  consists  in  the  choice  of  representatives.  The 
laws  have  therefore  very  strictly  guarded  against  usurpation 
or  abuse  of  this  power,  by  many  salutary  provisions ;  which 
may  be  reduced  to  these  three  points,  1.  The  qualifications 

'  3  Hats.  110.  see  .the  answer  to  this  case  by  Sir 

*  on  parliaments.  65,  66.  Heoeage  Finch.  Com.  Journ.  22  Apr. 

»  Year  book,  33  Hen.  VI.  17.  But      1671. 
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of  the  electors.   2.  The  qualifications  of  the  elected.  3.  The 
proceedings  at  elections. 

1.  As  to  the  qualifications  of  the  electors.  The  true  rea-  i  The  qua- 
son  of  requiring  any  qualification^  with  regard  to  property,  the  eiecton. 
in  voters,  is  to  exclude  such  persons  as  are  in  so  mean  a  si- 
tuation that  they  are  esteemed  to  have  no  will  of  their  own. 
If  these  persons  had  votes,  they  would  be  tempted  to  dispose 
of  them  under  some  undue  influence  or  other.  This  would 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  share  in 
elections  than  is  consistent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and  with- 
out influence  of  any  kind,  then,  upon  the  true  theory  and  [  171  ] 
genuine  principles  of  liberty,  every  member  of  the  commu- 
nity, however  poor,  should  have  a  vote  in  electing  those 
delegates,  to  whose  charge  is  committed  the  disposal  of  his 
property  his  liberty,  and  his  life.  But,  since  that  can  hardly 
be  expected  in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  all  popular  states 
have  been  obliged  to  establish  certain  qualifications ;  where- 
by some,  who  are  suspected  to  have  no  will  of  their  own, 
are  excluded  from  voting,  in  order  to  set  other  individuals, 
whose  wills  may  be  supposed  independent,  more  thoroughly 
upon  a  level  with  each  other. 

And  this  constitution  of  suffrages  is  framed  upon  a  wiser  The  Mivan. 
principle,  with  us,  than  either  of  the  methods  of  voting,  by  BriSahoMde 
centuries  or  by  tribes,  among  the  Romans.  In  the  method  °''"*^***- 
by  centuries,  instituted  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  scale :  in  the 
method  by  tribes,  gradually  introduced  by  the  tribunes  of 
the  people,  numbers  only  were  regarded,  and  property 
entirely  overlooked.  Hence  the  laws  passed  by  the  former 
method  had  usually  too  great  a  tendency  to  aggrandize  the 
patricians  or  rich  nobles ;  and  those  by  the  latter  had  too 
much  of  a  levelling  principle.  Our  constitution  steers 
between  the  two  extremes.  Only  such  are  entirely  ex- 
cluded, as  can  have  no  will  of  their  own :  there  is  hardly  a 
free  agent  to  be  found,  who  is  not  entitled  to  a  vote  in  some 
place  or  other  in  the  kingdom.  Nor  is  comparative  wealth 
or  property,  entirely  disregarded  in  elections ;  for  though 
the  richest  man  has  only  one  vote  at  one  place,  yet,  if  bis 
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property  be  at  all  diffused,  he  has  probably  a  right  to  vote 
at  more  places  than  one,  and  therefore  has  many  represen- 
tatives. "  This,"  said  Blackstone,  "  is  the  spirit  of  our 
**  constitution :  not  that  I  assert  it  is  in  fact  quite  so  perfect^ 
**  as  I  have  here  endeavoured  to  describe  it ;  for,  if  any 
"  alteration  might  be  wished  or  suggested  in  the  present 
"  frame  of  parliaments,  it  should  be  in  favour  of  a  more 
"  complete  representation  of  the  people." 

And  the  present  generation  has  seen  the  consummation 
of  this  wish,  by  the  successful  introduction  of  a  measure 
having  this  great  end  in  view ;  I  mean  the  Reform  Act, 
2&3  Wm.  IV.  c.  45,  the  most  important  alteration  per- 
haps ever  made  in  the  constitution.  This  act  must  now  be 
considered  the  chart  by  which  a  true  knowledge  of  the  law 
and  practice  of  the  house  of  commons  is  to  be  acquired, 
and  in  this  portion  of  the  present  chapter,  although  I  think 
it  is  useful,  still  to  show  how  the  law  stood  before  the 
Reform  Act  was  passed,  as  much  of  it  is  still  in  force,  yet 
a  full  reference  must  be  made  to  the  provisions  of  that  act, 
to  see  how  the  law  stands  at  the  present  day. 

But  to  return  to  our  qualifications;  and  first  those  of 
electors  for  knights  of  the  shire.  1.  By  statute  8  Hen.  VI. 
c.  7,  and  10  Hen.  VI.  c.  2,  (amended  by  14  Geo.  III.  c.  58) 
the  knights  of  the  shire  were  to  be  chosen  of  people,  whereof 
every  man  should  have  freehold  to  the  value  of  forty 
shillings  by  the  year  within  the  county ;  which  (by  subse- 
quent statutes)  was  to  be  clear  of  all  charges  and  deductions, 
except  parliamentary  and  parochial  taxes.     The  knights  of 


^  **  The  candid  and  intelligent 
**  reader  will  apply  this  observation,*' 
said  Blackstone,  **  to  many  other  parts 
♦*  of  the  work  before  him,  wherein  the 
*'  constitution  of  our  laws  and  govern- 
**  ment  are  represented  as  nearly  ap- 
*•  preaching  to  perfection;  without  de* 
*'  scending  to  the  invidious  task  of 
"  pointing  out  such  deviations  and  cor* 
**  niptions,  as  length  of  time  and  a 
**  loose  state  of  national  morals  have 
"  too  great  a  tendency  to  produce. 
'^  The  incurvations  of  practice  are  then 
»*  the  most  notorious  when  compared 


"  with  the  rectitude  of  the  rule ;  and 
**  to  elucidate  the  clearness  of  the 
"  spring,  conveys  the  strongest  satire 
**  on  those  who  have  polluted  or  dis- 
"  turbed  it"  The  attentive  reader 
cannot  fail  here  to  observe,  that  since 
the  time  of  Blackstone  there  have  been 
many  improvements  made  in  the  con- 
stitution, and  none  greater  than  the 
Reform  Act  (2  &  3  W.  IV.  c.  45), 
which  has  done  so  much  to  secure  "  a 
"  more  complete  representation  of  the 
"  people." 
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shires  having  always  been  the  representatives  of  the  land- 
holders, or  landed  interest  of  the  kingdom :  their  electors 
must  therefore  have  had  estates  in  lands  or  tenements, 
within  the  county  represented:  these  estates  must  have 
been  freehold,  that  is,  for  term  of  life  at  least;  because 
beneficial  leases  for  long  terms  of  years  were  not  in  use  at 
the  making  of  these^,  statutes,  and  copyholders  were  then 
little  better  than  villeins,  absolutely  dependent  upon  their 
lords :  this  freehold  must  have  been  of  forty  shillings  annual 
value :  because  that  sum  would  then,  with  proper  industry 
furnish  all  the  necessaries  of  life,  and  render  the  freeholder, 
if  he  pleased,  an  independent  man.  For  bishop  Fleetwood, 
in  his  Chronicon  Preciosum,  written  at  the  beginning  of  the 
present  century,  has  fully  proved  forty  shillings  in  the  reign 
of  Henry  VI.  to  have  been  equal  to  twelve  pounds  per 
annum  in  the  reign  of  queen  Anne ;  and,  as  the  value  of 
money  is  very  considerably  lowered  since  the  bishop  wrote, 
I  think  we  may  fairly  conclude,  from  this  and  other 
circumstances,  that  what  was  equivalent  to  twelve  pounds  in 
his  days  is  equivalent  to  twenty  at  present.  The  other  less 
important  qualifications  of  the  electors  for  counties  in 
England  and  Wales,  before  the  passing  of  the  Reform  Act, 
may  be  collected  firom  the  statutes  cited  in  the  margin :  ® 
which  direct,  2.  That  no  person  under  twenty-one  years  of 
age,  alien,  idiot,  or  lunatic,  should  be  capable  of  voting 
for  any  member.  This  extended  to  all  sorts  of  members, 
as  well  for  boroughs  as  counties  ;  as  did  also  the  next,  vim. 

3.  That  no  person  convicted  of  perjury,  or  subornation  of 
perjury,    should    be   capable   of    voting   in   any  election.  [  178  ] 

4.  That  no  person  should  vote  in  right  of  any  freehold, 
granted  to  him  fraudulently  to  qualify  him  to  vote.  Frau- 
dulent grants  were  such  as  contain  an  agreement  to  reconvey, 
6r  to  defeat  the  estate  granted;  which  agreements  were 
made  void,  and  the  estate  was  absolutely  vested  in  the  person 
to  whom  it  was  so  granted.  And,  to  guard  the  better 
against  such  frauds,  it  was  farther  provided,  5.  That  every 
voter  should  have  been  in  the  actual  possession,  or  receipt 
of  the  profits,  of  his  freehold  to  his  own  use  for  twelve 

•  7  &  8  W.  III.  c.  25.     10  Ann.       c.  18.    31  Geo.  II.  c.  14.   3  Geo.III. 
C.23.    2Geo.lI.  c.  21.    18  Geo.  II.      c.  24. 
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calendar  months  before ;  except  it  came  to  him  by  descent, 
marriage,  marriage-settlement,  will,  or  promotion  to  a  bene- 
fice or  office.     6,  That  no  person  should  vote  in  respect  of 
an  annuity  or  rent-charge,  unless  issuing  out  of  a  freehold 
estate,  and  registered  with  the  clerk  of  the  peace  twelve 
calendar  months  before.      7.  That  in  mortgaged  or  trust 
estates,  the  person  in  possession  under  the  above  mentioned 
restrictions,  should  have  the  vote.     8.  That  only  one  per- 
son should  be  admitted  to  vote  for  any  one  house  or  tene- 
ment, to  prevent  the  splitting  of  freeholds.     9.  That  no 
estate  should  qualify  a  voter,  unless  the  estate  had  been 
assessed  to  some  land  tax  aid,  at  least  twelve  months  before 
the  election.     And  by  statute  SO  Geo.  III.  c.  17,  explained 
X    and  amended  by  30  Geo.  III.  c.  35,  no  person  was  allowed 
to  vote  in  respect  of  any  messuages,  lands,  or  tenements, 
which  had  not  been  assessed  to  the  land  tax  for  six  calendar 
months  next  before  such  election,  either  in  the  name  of  the 
person  claiming  to  vote,  or  of  the  tenant  actually  occupying 
the  same  at  the  time  of  such  assessment  made ;  and  no 
person  was  allowed  to  vote  in  respect  of  any  messuages,  &c. 
to  which  the  person  so  claiming  to  vote  should  have  become 
entitled  by  descent,  marriage,  marriage-settlement,  devise, 
promotion  to  any  benefice  or  office,  within  twelve  calendar 
months  next  before  such  election,  which  messuages,  &c. 
bad  not  been  assessed  to  the  land  tax  within  two  years  next 
before  such  election  in  the  name  of  the  person  through 
whom  the  person  claiming  to  vote  should  derive  his  title. 
IP.  That  no  tenant  by  copy  of  court  roll  should  be  per- 
mitted to  vote  as  a  freeholder.     11.  And  by  statute  22  Geo. 
III.  c.  41,  it  was  enacted,  that  no  commissioner  or  officer, 
employed  in  managing  the  duties  of  excise,  customs,  stamps, 
salt,  windows,  or  houses,   or   revenue  of  the   post-office, 
should  be  capable  of  voting  in  the  election  of  a  member  of 
parliament. 
madS*b°the      ®^'  ^^  ^^^  Reform  Act,  very  considerable  alterations 
Reform  Act.  Jjave  bccu   made  as   to   the  qualifications  of  electors  for 
knights  of  the  shire.     In  the  first  place,  however,  it  is  to 
be  observed  that  by  that  act,  s.  75,  all  statutes  then  in 
force,  respecting  the  election  of  members  to  serve  in  parlia- 
ment, shall  remain  in  force,  except  so  far  as  any  of  the  said 
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Statutes  are  repealed  by  or  are  inconsistent  with  the  pro- 
visions of  the  act.  Where  therefore  the  statutes  now  just 
mentioned^  are  not  inconsistent  with  the  following  provi- 
sions, they  are  still  in  force.  By  s.  18  of  the  S  &  8  Wm. 
IV.  c.  45,  no  person  shall  be  entitled  to  vote  in  the  election 
of  a  knight  of  the  shire^  in  respect  of  any  freehold  lands 
whereof  such  person  may  be  seised  for  his  own  life^  or  for 
the  life  of  another,  except  such  person  shall  be  in  the 
actual  occupation  of  such  lands,  or  except  the  same  shall 
have  come  to  such  person  by  marriage,  marriage-settlement, 
devise,  or  promotion  to  any  benefice  or  office,  or  except 
the  same  shall  be  of  the  clear  yearly  value  of  not  less  than 
JO^  above  all  rents  and  charges  ;  but  nothing  in  the  act  is 
to  prevent  the  person  who  had  the  right  of  voting  at  the 
time  of  passing  the  act  from  retaining  such  right  for  their 
lives.  By  s.  19,  every  male  person  of  full  age,  and  not 
subject  to  any  legal  incapacity,  who  shall  be  seised  at  law 
or  in  equity  of  any  lands  of  copyhold  or  any  other  tenure, 
except  freehold,  for  his  own  life  or  for  the  life  of  another, 
or  for  any  larger  estate  of  the  clear  yearly  value  of  not  less 
than  10/.  above  all  rents  and  charges,  shall  be  entitled  to 
vote  in  the  election  of  a  knight  of  the  shire.  By  s.  20, 
every  male  person  of  full  age,  and  not  subject  to  any  legal 
incapacity,  who  shall  be  entitled  either  as  lessee  or  assignee 
to  any  lands  or  tenements,  whether  of  freehold,  or  of  any 
other  tenure  whatever,  for  the  unexpired  residue  of  any 
term  of  not  less  than  sixty  years,  of  the  clear  yearly  value 
of  not  less  than  10/.  over  and  above  all  rents  and  charges, 
or  for  the  unexpired  residue  of  any  term  originally  created 
for  a  period  of  not  less  than  twenty  years,  of  the  clear 
yearly  value  of  not  less  than  50/.  above  all  rents  and 
charges,  or  who  shall  occupy  as  tenant  any  lands  or  tene- 
ments for  which  he  shall  be  liable  to  a  yearly  rent  of  not 
less  than  50/.,  shall  he  entitled  to  vote  for  knights  of  the 
shire;  but  no  person  being  only  a  sub-lessee,  or  the 
assignee  of  any  under-lease,  shall  have  a  right  to  vote  in 
respect  of  any  such  term  of  fifty  years,  or  twenty  years, 
unless  he  shall  be  in  the  actual  occupation  of  the  premises. 
By  s.  21,  no  public  or  parliamentary  tax,  nor  any  church 
rate,  county  rate,  or  parochial  rate,  shall  be  deemed  to  be 
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any  charge  witbin  the  meaning  of  the  act.  By  s.  22^ 
county  voters  need  not  be  assessed  to  the  land  tax.  By 
8.  23,  no  person  is  to  have  any  vote  for  a  knight  of  the 
shire,  by  reason  of  any  trust  estate  or  mortgage,  unless  in 
the  actual  possession  of  the  rents  and  profits;  but  the 
mortgagor,  or  cestui  que  trust  in  possession  shall  vote  for 
the  estate,  notwihtstanding  such  mortgage  or  trust.  By 
8.  26,  no  person  is  to  vote  for  a  county  in  respect  of  a* 
freehold  house,  &c,,  occupied  by  himself,  which  would 
confer  a  vote  for  a  borough.  By  s.  25,  no  person  is  to 
vote  for  a  county  in  respect  of  copyholds  and  leaseholds 
which  would  confer  a  vote  for  a  borough  ;  and  further  by 
8.  26,  no  person  shall  be  entitled  to  vote  for  a  knight  of  the 
shire,  unless  he  shall  have  been  duly  registered ;  and  no 
person  shall  be  registered  unless  he  shall  have  been  in  the 
actual  possession  of  the  house,  or  in  the  receipt  of  the 
rents  and  profits  thereof  for  his  own  use,  for  six  calendar 
months  at  least  next  previous  to  the  last  day  of  July  in 
such  year ;  except  where  the  property  shall  have  come  to 
such  person  by  descent,  marriage,  devise,  or  promotion  to 
any  benefice.  Thus  much  for  the  electors  in  counties. 
Sra^Sec  ^^  ^^^  ^^®  electors  of  citizens  and  burgesses,  these  are 
bSmmS**'  supposed  to  be  the  mercantile  part  or  trading  interest  of 
burgesses,  ^j^jg  kingdom.  But  as  trade  is  of  a  fluctuating  nature,  and 
seldom  long  fixed  in  a  place,  it  was  formerly  left  to  the 
[  174  ]  crown  to  summon,  joro  re  nata,  the  most  flourishing  towns 
to  send  representatives  to  parliament.  So  that  as  towns 
increased  in  trade,  and  grew  populous,  they  were  admitted 
to  a  share  in  the  legislature.  But  the  misfortune  was,  that 
the  deserted  boroughs  continued  to  be  summoned,  as  well 
as  those  to  whom  their  trade  and  inhabitants  were  trans- 
ferred ;  except  a  few  which  petitioned  to  be  eased  of  the 
expense,  then  usual,  of  maintaining  their  members :  four 
shillings  a  day  being  allowed  for  a  knight  of  the  shire,  and 
two  shillings  for  a  citizen  or  burgess  :  which  was  the  rate  of 
wages  established  in  the  reign  of  Edward  III.**  Hence  the 
members  for  boroughs,  until  the  Reform  Act,  bore  above  a 
quadruple  proportion  to  those  for  counties,  and  the  number 
of  parliament  men  increased  since  Fortescue's  time,  in  the 

*  4  Inst.  16.  ^ 
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reign  of  Henry  the  sixth,  from  300  to  upwards  of  500, 
exclusive  of  those  for  Scotland  and  Ireland.  The  univer* 
sities  were  in  general  not  empowered  to  send  burgesses  to 
parliament;  though  once,  in  28  Edw.  I.  when  a  parliament 
was  summoned  to  consider  of  the  king's  right  to  Scotland, 
there  were  issued  writs,  which  required  the  university  of 
Oxford  to  send  up  four  or  five,  and  that  of  Cambridge  two 
or  three,  of  their  most  discreet  and  learned  lawyers  for  that 
purpose.®  But  it  was  king  James  the  first,  who  indulged 
them  with  the  permanent  privilege  to  send  constantly  two 
of  their  own  body  :  to  serve  for  those  students  who,  though 
useful  members  of  the  community,  were  neither  concerned 
in  the  landed  nor  the  trading  interest ;  and  to  protect  in  the 
legislature  the  rights  of  the  republic  of  letters.  And  by  the 
Reform  Act,  s.  78,  the  right  of  returning  members  by  these 
universities  is  expressly  continued.  The  right  of  election  in 
boroughs  is  various,  depending  entirely  on  the  several  char- 
ters, customs,  and  constitution  of  the  respective  places,  which 
has  occasioned  infinite  disputes ;  though  by  statute  2  Geo.  II. 
c.  24,  it  was  enacted  that  the  right  of  voting  for  the  future 
should  be  allowed  according  to  the  last  determination  of  the 
house  of  commons  concerning  it.  And  by  statute  3  Geo. 
III.  c.  15,  no  freeman  of  any  city  or  borough  (other  than 
such  as  claim  by  birth,  marriage,  or  servitude)  was  to  be 
entitled  to  vote  therein,  unless  he  hath  been  admitted  to 
his  freedom  twelve  calendar  months  before.  And  by 
statute  26  Geo.  III.  c.  100,  no  person  was  admitted  to  vote 
at  any  election  of  members  for  any  city  or  borough  within 
England  and  Wales,  as  an  inhabitant  paying  scot  and  lot, 
or  as  an  inhabitant  householder,  housekeeper,  and  potwaller, 
legally  settled;  or  as  an  inhabitant  householder,  house- 
keeper, and  potwaller;  or  as  an  inhabitant  householder 
resident ;  or  as  an  inhabitant  of  such  city  or  borough  (other 
than  such  as  claim  by  descent,  devise,  marriage,  or  mar- 
riage-settlement, or  promotion  to  any  office  or  benefice,  or 
under  any  other  description  than  inhabitants  paying  scot 
and  lot,  or  inhabitants  in  the  manner  above  described) 
unless  he  should  have  been  actually  and  bond  fide  an  inhabi- 
tant as  above,  six  calendar  months  previous  to  the  day  of 

*  PryDDe  pari,  writa.  T.  345. 
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theelection,  at  which  he  should  tender  his  vote ;  and  if  any 
person  should  vote  at  any  such  election  contrary  to  the  said 
act,  his  vote  should  be  null  and  void,  and  he  should  forfeit 
SOL  to  any  person  who  should  sue  for  the  same,  to  be  re- 
covered by  action  of  debt  in  any  of  the  courts  at  West- 
minster ;  in  which  action  the  proof  of  inhabitancy  should 
lie  upon  the  person  sued. 
Aiteraupns        The  alterations,  however*  made  by  the  Reform  Act  as  to 

as  to  this  by  '  , 

ttie  Reform  the  representation  of  boroughs  are  even  greater  than  those 
made  as  to  counties.  In  the  first  place,  the  deserted  bo- 
roughs were  either  wholly  or  partially  disfranchised.  By 
s.  1,  and  schedule  A.  to  which  it  referred,  fifty-six  decayed 
boroughs  ceased,  after  the  passing  of  this  act,  to  return 
members  to  parliament ;  and  by  s.  2,  and  schedule  B.  to 
which  it  referred,  thirty  other  small  boroughs,  which  before 
the  act  returned  two  members,  now  send  only  one.  The 
number  of  representatives  thus  gained  was  given,  in  a 
great  part,  to  other  boroughs  (forty-three  new  boroughs 
being  created)  having  a  larger  population  (ss.  8  &  4,) 
twenty-two  of  which  were  to  return  two  members,  and 
twenty-one  one  member  each;  but  the  proportion  for  the 
counties  was  also  much  increased,  Yorkshire  gaining  two, 
and  thus  returning  six  members  instead  of  four  (s.  1^.)  ;  the 
county  of  Lincoln  gaining  two,  and  thus  returning  four 
members  instead  of  two  (s.  13.) ;  twenty-five  other  counties 
being  divided  into  two  divisions,  each  division  returning  two 
members  each,  instead  of  two  members  for  the  whole  county 
(s.  14.  and  schedule  F.);  seven  other  counties  returning 
three  instead  of  two  members  (s.  15.  and  schedule  F.  2,); 
and  three  others  returning  two  instead  of  one  member 
(s.  15) ;  besides  many  minor  alterations.  The  whole  num- 
ber of  members  to  be  returned  for  England  was  also  reduced 
firom  513  to  500;  but  the  number  to  be  returned  for  Scot- 
land and  Ireland  was  increased,^  making  in  the  whole  the 
same  number  of  representatives  as  before  the  passing  of  the 
Reform  Act. 

But  these  extensive  alterations  were  by  no  means  all  that 
was  done  afiecting  the  representation  of  boroughs  in  parlia- 
ment     The  qualification  of  the  electors  was  greatly  ex- 

'  SeeanUt  p.  154. 
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tended.  By  s.  27,  every  male  person  not  subject  to  any 
legal  incapacity,  who  shall  occupy,  as  owner  or  tenant,  any 
house  or  building,  either  separately  or  jointly  with  any  land, 
within  a  borough,  of  the  clear  yearly  value  of  not  less  than 
10^  shall,  if  duly  registered,  be  entitled  to  vote  for  a  mem- 
ber for  such  borough ;  but  no  occupier  is  to  vote  unless 
rated  to  the  poor  rate ;  and  all  the  poor's  rates  and  assessed 
taxes  payable  from  him  in  respect  of  such  premises  pre- 
viously to  the  6th  of  April  shall  be  paid  on  or  before 
the  20th  of  July  in  each  year;  and  residence  for  six  months 
previous  to  the  1st  day  of  July  in  each  year  is  also  required. 
By  s.  29  joint  occupiers  may  vote,  in  case  the  clear  yearly 
value  shall  be  of  an  amount  which,  when  divided  by  the 
number  of  such  occupiers,  shall  give  a  sum  not  less  than 
10/.  for  every  occupier.  By  s.  30,  occupiers  may  also 
demand  to  be  rated.  By  s.  32,  freemen  of  boroughs  are 
entitled  to  vote,  provided  they  shall  be  registered  and  have 
been  resident  within  the  borough  six  calendar  months  pre«- 
vious  to  the  last  day  of  July  in  each  year,  but  not  otherwise ; 
and  freemen  created  since  the  1st  of  March,  1831,  are  ex^ 
eluded.  By  s.  33,  every  person  having  a  right  to  vote  at 
the  time  of  passing  this  act  in  virtue  of  any  other  quali- 
fication, shall  retain  such  right  of  voting  so  long  as  he  shall 
be  qualified  as  an  elector,  according  to  the  usages  and  cus- 
toms of  the  city  or  borough  for  which  he  claims  to  vote> 
provided  he  is  registered  and  resident.  But  by  s.  36,  no 
person  shall  be  entitled  to  be  registered  who  shall,  within 
twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  any  year,  have  received  parochial  relief. 

But  means  were  also  taken  by  the  Reform  Act  to  establish  a  register  of 

voters  estft- 

a  register  of  voters,  both  for  counties  and  boroughs,  for  biished  by 
which  no  provision  at  all  was  made  by  the  former  acts,  and  Act. 
which  is  a  very  great  improvement  in  the  law  on  this  sub'- 
ject.     It  will  be  well  to  give  a  pretty  full  account  of  this 
important  change. 

And,  first,  as  to  counties.     On  the  20th  of  June  in  every  Mode  in 
year  the  overseers  of  the  parish  are  to  fix  upon  all  the>^^^'^ 
church  and  chapel  doors  in  their  parish,  or,  if  there  be  no  trforlSS!?-' 
church  or  chapel  in  the  parish,  then  in  some  public  conspi-  ^*^ 
cuous  place,  a  notice  to  all  persons  claiming  to  vote  for  the 
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coanty  or  division  in  respect  of  lands  or  tenements  situate 
wholly  or  in  part  within  their  parish  or  township,  requiring 
them  to  send,  on  or  before  the  ^Oth  of  July,  to  them, 
the  overseers,  a  notice  of  their  claim  as  such  voters  (s.  37). 
They  are  then  to  make  out,  on  or  before  the  last  day  of 
July,  an  alphabetical  list  of  all  persons  claiming  to  vote  for 
the  members  or  member  of  the  county  in  which  their  parish 
or  township  lies,  in  respect  of  lands  or  tenements  situate 
within  such  parish  or  township  (s.  38).  The  claim  to  vote 
must  be  sent  in  to  the  overseers  on  or  before  the  ^Oth 
of  July,  in  order  to  entitle  voters  to  be  described  on  the  list 
for  such  year.  It  must  be  accompanied  with  the  payment 
of  one  shilling  to  the  overseers  (s.  56).  And  in  every  suc- 
ceeding year  a  fresh  list,  containing  the  names  of  all  voters 
previously  described  on  the  register,  and  also  the  names  of 
all  persons  sending  in  their  claim,  are  to  be  inscribed  on  the 
fresh  list  (s.  38).  Persons  having  once  sent  in  their  claim 
to  the  overseers,  and  being  inscribed  on  the  register,  are 
not  required  to  send  in  such  notice  of  their  claim  in  any  en- 
suing year,  provided  they  retain  the  same  qualification,  and 
continue  in  the  same  place  of  abode  described  in  the  former 
register  (s.  37).  The  overseers  are  then  to  write  at  full 
length,  in  every  such  list,  the  christian  and  surname  of 
every  person,  his  place  of  abode,  the  nature  of  his  qualifi- 
cation, and  the  local  and  other  description  of  his  lands  and 
tenements,  as  the  same  are  respectively  set  forth  in  his 
claim  to  vote  (s.  38).  If  they  have  reasonable  cause  to  be- 
lieve that  any  person  claiming  to  vote,  or  whose  name 
is  already  on  the  register,  is  not  entitled  to  vote,  they  may 
add  the  words  "  objected  to  "  opposite  the  name  of  every 
such  person,  on  the  margin  of  the  list  (s.  38).  They  are 
then  to  sign  the  list  when  made  out ;  to  have  a  sufficient 
number  of  copies  written  or  printed ;  to  fix  copies  on  the 
church  and  chapel  doors  in  their  parish,  or,  if  there  be  no 
church  or  chapel  in  the  parish,  in  some  public  conspicuous 
place,  on  the  two  Sundays  next  after  the  list  shall  have  been 
made.  They  are  also  to  keep  a  true  copy  of  the  list,  to  be 
inspected  by  any  person  without  payment  of  any  fee,  at  all 
reasonable  hours,  during  the  two  first  weeks  after  the  list 
shall  have  been  made  (s.  38).     The  lists  of  the  voters,  and 
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of  those  objected  to>  are  then  to  be  forwarded  to  the  clerics 
of  the  peace,  who  shall  transmit  the  same  to  the  barrister  ^^!^ 
appointed  under  the  act  to  revise  the  lists,  (s.  40).  The  bar- 
rister is  to  be  appointed,  if  for  Middlesex,  by  the  Chief 
Justice  of  the  King's  Bench,  and,  for  every  other  county^ 
by  the  senior  judge  for  the  time  being  in  the  commission  of 
assize ;  and  such  barrister  shall  give  public  notice  that  he 
will  make  a  circuit  of  the  county,  and  of  the  times  and 
places  at  which  he  will  hold  courts  for  the  purpose  of 
revising  the  lists,  such  times  being  between  the  15th  of 
September  and  the  25th  of  October. »  The  clerk  of  the 
peace  shall  at  such  court  produce  the  several  lists  of  voters^ 
and  the  overseers  shall  attend  the  court,  and  deliver  to  the 
barrister  a  copy  of  the  list  of  the  persons  objected  to,  and 
shall  answer  upon  oath  all  questions  which  the  barrister 
may  put.  The  barrister  shall  retain  on  the  lists  of  voters 
the  names  of  all  persons  to  whom  no  objection  shall  have 
been  made  by  the  overseers,  and  of  every  person  objected  to 
by  third  persons,  if  they  shall  not  appear  in  support  of  their 
objection,  but  when  the  objection  is  supported,  the  barrister 
shall  inquire  into  its  validity,  and  if  it  shall  be  proved  to  his 
satisfaction,  the  barrister  shall  expunge  the  name  from  the 
list,  as  also  the  names  of  persons  who  are  dead,  and  rectify 
mistakes  and  supply  omissions,  (s.  42).  By  s.  43,  the  bar- 
rister shall  have  power  to  insert  in  the  county  lists  the 
names  of  claimants  omitted  by  the  overseers,  on  proof 
of  claim  and  qualification. 

Secondly  y  as  to  Boroughs* — The  overseers  are  to  makes.  For  bo. 
out  on  or  before  the  31st  of  July  in  each  year,  an  alphabeti- '°"* 
cal  list  of  all  persons  entitled  to  vote  for  the  city  or  borough 
in  which  their  parish  or  township  is  situate,  in  respect  of 
the  occupation  of  any  premises  of  the  yearly  value  of  10/. 
(s.  44),  and  to  make  another  alphabetical  list  of  all  other  per- 
sons (except  freemen)  entitled  to  vote  for  the  city  or  borough 
in  which  their  parish  or  township  is  situate,  in  virtue  of  any 
right  whatsoever  other  than  that  arising  from  the  occupa- 

'  In  the  year  1836,  the  revision  of      vember,  under  the  stat.  6  &  7  W.  IV. 
voters  was  made  between  the  15tb  day      c.  101 . 
of  October  and  the  25th  day  of  No- 
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tion  of  any  premises  of  the  yearly  value  of  10/. ;  and  to 
write   in  such  lists  the  christian  and  surnames  of  every 
person  at  full  length,  together  with  the  nature  of  his  qualifi- 
cation, (s.  44).    And  where  any  person  is  entitled  to  vote 
otherwise  than  in  respect  of  property,  the  overseers  are  to 
specify  the  street  or  lane,  or  some  other  description  of  such 
voter's  abode.     The  overseers  are  to  sign  both  these  lists, 
to  have  a  sufiicient  number  of  copies  of  them  printed,  and 
to  fix  them  on  or  near  all  the  church  and  chapel  doors  in 
the  parish  or  township,  or  in  some  public  conspicuous  place, 
on  the  two  Sundays  next  after  such  lists  shall  have  been 
made.     They  are  also  to  keep  true  copies  of  such  lists  to 
be  inspected  by  any  person  without  payment  of  fee,  at  all 
reasonable  hours,  during  the  two  first  weeks  after  such  lists 
shall  have  been  made,  (s.  44).     The  notice  to  be  given  by 
the  overseers  to  voters  for  counties,  and  the  notice  of  such 
claims  required  by  the  overseers,  are  neither  of  them  re- 
quired by  that  part  of  the  act  which  refers  to  the  registra- 
tion of  voters  for  cities  and  boroughs ;  but  if  any  voter  is 
omitted  in  the  overseer's  list,  and  claims  to  have  his  name 
inserted  as  entitled  under  this  act,  on  the  31st  of  July  last 
preceding,  he  is  to  give,  on  or  before  the  25th  of  August  in 
each  year,  a  notice  in  writing  to  the  overseers  of  the  parish 
or  township  in  respect  of  which  he  claims  to  vote.     Any 
person  whose  name  is  on  the  list  may  object  to  the  name  of 
any  other  person  as  not  entitled  to  vote-     Such  objection 
must  be  in  writing  and  sent  to  the  overseers  on  or  before 
the  25th  of  August  in  each  year,  (s.  47).     Overseers  are  to 
make  out  a  list  of  persons  so  claiming  to  vote,  and  a  list  of 
persons  objected  to,  (s.  47).     They  are  to  fix  these  lists  on 
the  doors  of  all  churches  and  chapels,  and  if  there  be  no 
churches  or  chapels,  in  some  public  and  conspicuous  place 
on  the  two  Sundays  next  preceding  the  15th  of  September 
in  each  year,  (s.  47).     They  are  to  keep  a  copy  of  such  lists 
to  be  inspected  without  fee  by  any  person,  and  to  provide 
copies  for  sale  on  payment  of  one  shilling  each,  (s.  47). 
They  are  to  attend  at  the  first  court  of  the  barrister  ap- 
pointed to  revise  the  list  of  voters,  and  to  produce  their 
lists  before  him,  and  a  copy  of  the  list  of  persons  claiming 
and  objected  to,  and  to  answer  upon  oath  any  question  put 
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to  them  by  such  barrister  on  matters  connected  therewithi 
(s.  50).  The  expences  of  overseers  are  to  be  defrayed  as  is 
mentioned  in  s.  56.  The  duty  of  registering  freemen  in 
cities  and  boroughs  is  imposed  on  the  town-clerk;  or  if 
there  be  no  town-clerk,  or  he  be  dead  or  incapable  of  acting, 
on  the  person  executing  duties  similar  to  those  of  the  town-* 
clerk;  or  if  there  be  no  such  person,  on  the  chief  civil 
officer  of  the  place,  (s.  46).  The  officer  is  to  make  a  list  of 
such  freemen  on  or  before  the  31  st  of  July  in  every  year,  to 
fix  a  copy  of  such  list  on  the  door  of  the  town-hall,  or  in 
some  conspicuous  situation,  two  Sundays  next  after  such 
list  shall  have  been  made,  and  to  keep  a  copy,  to  be  pe- 
rused without  fee  at  all  reasonable  hours  during  the  two 
first  weeks  after  the  making  of  such  list,  (s.  46).  Any  free- 
man omitted  in  the  list  and  claiming  to  be  inserted,  is  to 
give  notice  in  writing  to  the  town-clerk  on  or  before  the 
25th  of  August  in  every  year,  (s.  47) :  and  any  person  in- 
serted in  the  list  of  freemen,  may  object  to  any  other  person 
as  not  entitled,  by  giving  a  notice  in  vnriting :  and  the  town- 
clerk  is  to  make  a  list  of  all  persons  so  claiming,  and  ano- 
ther of  the  persons  so  objected  to ;  and  shall  fix  copies  of 
such  lists  on  the  door  of  the  town-hall  or  in  some  conspi- 
cuous public  place  two  Sundays  next  before  the  15th  of 
September  in  each  year,  (s.  47).  And  the  town-clerk  is  to 
keep  a  copy  of  such  lists  for  perusal  at  all  reasonable  hours, 
without  fee,  for  ten  days  before  the  15th  of  September  in 
each  year,  and  is  to  provide  copies  for  sale  on  payment  of 
one  shilling  each,  (s.  47).  The  town-clerk  is  to  attend  the 
first  court  of  the  revising-barrister  to  produce  like  lists  of 
freemen,  and  copies  of  the  lists  of  all  persons  claiming  and 
objected  to,  and  is  to  answer  upon  oath  any  question  put  to 
him  by  the  barrister  respecting  matters  connected  therewith, 
(s.  50). 

By  s.  40,  the  barristers  are  to  be  appointed  in  the  same  Reyiaion  <>f 
manner  as  for  counties,  to  revise  the  respective  lists  of  voters 
for  the  cities  and  boroughs  ;  and  he  is  to  proceed  as  before 
described  respecting  counties,  (s.  50).  To  assist  in  making 
out  the  lists,  overseers  may  inspect  tax  assessments  and 
rate-books,  (s.  51).  And  the  barrister  has  power  to  adjourn 
the  court,  to  administer  oaths,  and  finally  to  determine  and 
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settle  all  objections,  and  settle  and  sign  the  lists  in  open 
court,  (s.  52) ;  and  the  judges  may  appoint  additional  bar- 
risters in  case  of  need,  (s.  53).  When  the  lists  shall  have 
been  so  signed,  if  of  county  voters,  they  shall  be  transmitted 
to  the  clerk  of  the  peace ;  if  of  borough  voters,  to  the  re- 
turning officer,  who  shall  keep  them  among  the  records  of 
the  sessions,  and  cause  them  to  be  copied  into  books  and 
numbered ;  and  such  books  shall  form  the  register  of  the 
electors,  (s.  54) :  and  copies  of  the  lists  and  of  the  registers 
are  to  be  printed  and  sold  for  a  reasonable  price  to  all  per- 
sons applying  for  them,  (s.  55). 

By  s.  56,  the  expences  of  the  overseers  and  clerk  of  the 
peace  are  to  be  defrayed  by  the  payment  of  one  shilling  to 
such  overseer  by  every  person  giving  notice  of  his  claim  as 
an  elector  for  a  county,  and  every  elector  for  a  city  or 
borough  shall  pay  one  shilling  annually,  which  shall  re-^ 
spectively  form  a  fund  from  which  the  expenses  shall  be 
defrayed.  By  s.  57,  every  barrister  shall  be  paid  by  govern- 
ment at  the  rate  of  five  guineas  a-day,  when  he  shall  be 
employed,  over  and  above  his  travelling  expences.  The 
correctness  of  the  register  may  be  impeached  before  a  com- 
mittee of  the  house  of  commons,  by  any  person  complaining 
by  petition  of  an  undue  return  of  any  member,  (s.  60).  And 
any  barrister  or  overseer  who  shall  wilfully  disobey  the 
provisions  of  this  act  is  liable  to  be  sued  for  5001.  (s.  76). 

By  a  very  recent  statute,  1  &  2  Vict.  c.  35,  no  stamp  duty 
is  to  be  chargeable  on  the  admission  of  freemen  in  cities 
and  boroughs. 

There  are  some  further  statutory  disqualifications  from 
voting  which  should  be  mentioned,  and  which  are  equally 
applicable  to  voting  for  boroughs  as  counties.  Thus  no 
justice,  receiver,  or  constable  employed  in  the  police  force,^ 
or  any  who  receive  remuneration  at  elections  as  counsel, 
agent,  or  in  any  other  capacity,*  or  persons  farming  or  col- 
lecting any  public  revenue,  J  are  entitled  to  vote. 
[  175  ]  2.  Next,  as  to  the  qualifications  of  persons  to  be  elected 
2.  Tbequa.  members  of  the  house  of  commons.     Some  of  these  depend 

lifications  of  ^  *^ 

the  elected,  upou  the  law  and  custom  of  parliaments,  declared  by  the 


Otber  dis. 
qualifica- 
tions from 
▼otingr. 


*  10  Geo.  IV.  c.  44  &  46. 
»  7&  BGeo.  IV.  c.  37,s.  1. 


J  27   Geo.  III.  c.  26,  s.  15.    51 
Geo.  III.  c.  84. 


Ch.    II.]  OF   THE   PARLIAMENT,  IS  I 

house  of  commons;^  others  upon  certain  statutes*  And 
from  these  it  appears^  1.  That  they  must  not  be  aliens 
born,^  minors,"*  outlaws,  or  persons  convicted  of  bribery  or 
treating."*  2.  That  they  must  not  be  any  of  the  twelve 
judges,®  because  they  sit  in  the  lords'  house ;  nor  of  the 
clergy ,P  by  an  express  enactment ;  nor  persons  attainted  of 
treason  or  felony,^  for  they  are  unfit  to  sit  any  where. 
3.  That  sheriffs  of  counties,  and  mayors  and  bailiffs  of 
boroughs,  are  not  eligible  in  their  respective  jurisdictions, 
as  being  returning  officers;'^  but  that  sheriffs  of  one  county 
are  eligible  to  be  knights  of  another.^  4.  That,  in  strict- 
ness, all  members  ought  to  have  been  inhabitants  of  the 
places  for  which  they  are  chosen :  ^  but  this,  having  been 
long  disregarded,  was  at  length  entirely  repealed  by  statute 
14  Geo.  III.  c.  58.  5.  That  no  persons  concerned  in  the 
management  of  any  duties  or  taxes  created  since  169S, 
except  the  commissioners  of  the  treasury,^  nor  any  of  the 
officers  following,^  (viz,  commissioners  of  prizes,  transports, 
sick  and  wounded,  wine  licences,  navy,  and  victualling ;  [  176  ] 
secretaries  or  receivers  of  prizes ;  comptrollers  of  the  army 
accounts ;  agents  for  regiments ;  governors  of  plantations 
and  their  deputies;  officers  of  Minorca  or  Gibraltar; 
officers  of  the  excise  and  customs;  clerks  or  deputies  in  the 
several  offices  of  the  treasury,  exchequer,  navy,  victualling, 
admiralty,  pay  of  tlie  army  or  navy,  secretaries  of  state,  salt, 
stamps,  appeals,  wine  licences,  hackney  coaches,  hawkers 
and  pedlars)  nor  any  persons  that  hold  any  new  office  under 
the  crown  created  since  1 705,^  are  capable  of  being  elected 
or  sitting  as  members.  6.  That  no  person  who  shall  di- 
rectly or  indirectly,  by  himself  or  by  any  other  to  his  use, 

k  4  Inst.  47,  48.  22  Mar.   1620.  2.   4.     15  Jun.  17 

^  See  pag.  157.  Nov.  1685.     Hal.  of  pari.  114. 

"  Ibid.  •  4  Inst.  48.     Whitelocke  of  pail. 

»  49  Geo.  Ill,  c.  118.  ch.  99.  100, 101. 

*»  Com.  Journ.9  Nov.  1605.  «  Stat.  1  Hen.  V.  c.  1.     23  Hen, 

P  Com.  Journ.  13  Oct.  1553.     8  VI.  c.  15. 

Feb.  1620.     17  Jan.  1661.    41  Geo.  •  Slat  5  &  6  W.  &  |il.  c.  7. 

111.  c.  63.  '  Stat.  1 1  &  12  W.  III.  c.  2.     12 

'  Com.  Journ.  21  Jan.  1580.     4  &  13  W.  III.  c  10.    6  Ann.  c.  7, 

Inst.  47.  15  Geo.  II.  c.  22. 

'  Bro.  Abr,  t.  parliament,  7.   Com.  ^  Stat.  6  Ann.  c^  7, 
Journ.  25  June,  1604.   14  Apr.  1614. 
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hold  any  contract  made  with  the  commissioners  of  the 
treasury,  navy,  or  victualling-office,  or  the  master-general 
or  board  of  ordnance,  or  any  other  person,  for,  or  on  account 
of  the  public  service ;  or  shall,  in  pursuance  of  any  such 
contract,  furnish  any  money  to  be  remitted  abroad,  or  any 
wares  or  merchandize  to  be  used  in  the  service  of  the  public, 
shall  be  capable  of  being  elected  or  sitting  or  voting  in  the 
bouse  of  commons,  during  the  time  that  he  shall  hold  such 
contract.^  7.  That  no  person  having  a  pension  under  the 
crown  during  pleasure,  or  for  any  term  of  years,  is  capable 
of  being  elected  or  sitting.'  8.  That  if  any  member  accepts 
an  office  under  the  crown,  except  an  officer  in  the  army  or 
navy  accepting  a  new  commission,  his  seat  is  void ;  but  such 
member  is  capable  of  being  re-elected.y  9.  That  all  knights 
of  the  shire  shall  be  actual  knights,  or  such  notable  esquires 
and  gentlemen  as  have  estates  sufficient  to  be  knights,  and 
by  no  means  of  the  degree  of  yeomen.'  This  was  attempted 
to  be  reduced  to  a  still  greater  certainty,  by  ordaining, 
10,  That  every  knight  of  a  shire  shall  have  a  clear  estate 
of  freehold  or  copyhold  to  the  value  of  six  hundred  pounds 
per  annum,  and  every  citizen  and  burgess  to  the  mlue  of 
three  hundred  pounds :  except  the  eldest  sons  of  peers,  and 
of  persons  qualified  to  be  knights  of  shires,  and  except  the 
members  for  the  two  universities:*  which  somewhat  ba- 
lanced the  ascendant  which  the  boroughs  had  gained  over 
the  counties,  by  obliging  the  trading  interest  to  make  choice 
of  landed  men :  and  of  this  qualification  the  member  had 
to  make  oath,  and  give  in  the  particulars  in  writing,  at  the 
time  of  his  taking  his  seat.^  But  it  having  been  found  that 
this  rule  being  inapplicable  to  the  present  times,  was  fre-* 
quently  evaded,  the  statutes  enacting  it  have  been  very  re- 
cently repealed  by  an  act*^  of  the  present  queen,  and  now 
a  person  shall  be  capable  of  being  elected  for  any  county 
in  England  or  Ireland,  if  he  shall  be  seised  or  entitled  to  a 
clear  estate,  whether  real  or  personal,  to  the  value  of  six 
hundred  pounds  per  annum,  and  a  person  shall  be  capable 

^  20  Geo,  3,  c.  45.  *  Stat  9  Ann.  c.  5. 

*  Stat  6  Ann.  c.  7.  1  Geo.  I.  c.  56.  *>  Stat.  33  Geo.  II.  c.  m 

y  Stat.  6  Ann.  c.  7.  «  1  &  2  Vict.  48. 
?  Stat.  23  Hen,  VI.  c.  15, 
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of  being  elected  for  any  borough  in  England  or  Ireland,  if 
he  shall  be  seised  or  entitled  to  a  clear  estate,  whether  real 
or  personal,  to  the  value  of  three  hundred  pounds  per  annum, 
(except  members  for  the  universities  of  Oxford,  Cambridge, 
and  Trinity  College  Dublin,  the  eldest  sons  of  peers  and  of 
persons  qualified  to  be  knights  of  the  shire,  who  need  no 
qualification ;)  but  of  this  qualification  the  member  must  make 
a  solemn  declaration  at  the  time  of  his  election  if  required, 
and  also  at  the  time  of  taking  his  seat,  and  must  also  deliver 
a  statement  of  his  qualification.  Subject  however  to  these  [  177  ] 
standing  restrictions  and  disqualifications,  every  subject  of 
the  realm  is  eligible  of  common  right:  though  there  are 
instances,  wherein  persons  in  particular  circumstances  have 
forfeited  that  common  right,  and  have  been  declared  in- 
eligible/or that  parliament  by  a  vote  of  the  house  of  com* 
mons,*^  or  for  ever  by  an  act  of  the  legislature.^  But  it  was 
an  unconstitutional  prohibition,  which  was  grounded  on  an 
ordinance  of  the  house  of  lords,^  and  inserted  in  the  king's 
writs,  for  the  parliament'  holden  at  Coventry,  6  Hen.  IV., 
that  no  apprentice  or  other  man  of  the  law  should  be  elected 
a  knight  of  the  shire  therein :  ^  in  return  for  which,  our  law 
books  and  historians  s  have  branded  this  parliament  with  the 
name  of  parliamentum  itidoctum,  or  the  lack-learning  par- 
liament ;  and  sir  Edward  Coke  observes  with  some  spleen,^ 
that  there  was  never  a  good  law  made  thereat. 

3.  The  third  point,  regarding  elections,  is  the  method  Jh<S**of  pro. 
of  proceeding  therein.     This  is  also  regulated  by  the  law  21^Sns" 
of  parliament,  and  the  several  statutes  referred  to  in  the 
margin ;  ^  all  which  I  shall  blend  together,  and  extract  out 
of  them  a  summary  account  of  the  method  of  proceeding  to 
elections. 

'  See  pag.  158.  III.  c.  4.     7  &  8  W.  III.  c.  7.  & 

*  Stat.  7.  Geo.  I.  c.  28.  c.25.     10  &  11    W.  111.  c.  7,     12 

*  4  Inst.  10.  48  Piyn.  Plea  for  &  13  W.  III.  c.  10.  6  Ann.  c.  23. 
lords.  379.    2  Whitelocke,  359.  368.  9  Ann.  c.  5.    10  Ann,  c.  19.  &  c.  33. 

^  Pryn.  on  4  Inst.  13.  2  Gto.  II.  c.  24.     8  Geo,  II.  c.  30. 

«  Walsingh.  A.  D.  1405.  18  Geo.  II.  c.  18.    19  Geo.  11.  c.28. 

t"  4  Inst.  48.  10  Geo.   III.   c.  16.     11   Geo.  III. 

*  7  Hen.  IV.  c.  15.  8  Hen.  VI.  c.  42.  14  Geo.  III.  c.  15.  15  Geo. 
c.  7.  23  Hen.  VI.  c.  14.  1  W.  &  III.  c.  36.  24  Geo.  III.  c.  36.  28 
M.  8t.  1.  c.  2.  2  W.  &  M.  St.  1.  Geo.  III.  c.  52.  2  &  3  W.  IV.  c.  45. 
c.  7.     5  &  6  W.  &  M.  c.  20.     7  W.  6  &  7  W.  IV.  c.  102, 
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As  soon  as  the  parliament  is  summoned,  the  lord 
chancellor  (or  if  a  vacancy  happens  during  the  sitting  of 
[  178  ]  parliament,  the  speaker  by  order  of  the  house)  sends  his 
warrant  to  the  clerk  of  the  crown  in  chancery,  who  there- 
upon issues  out  writs  to  the  sheriff  of  every  county,  for  the 
election  of  all  the  members  to  serve  for  that  county,  and 
every  city  and  borough  therein.  If  a  vacancy  occurs  during 
the  recess,  by  death  or  promotion  to  the  peerage,  the  speaker, 
upon  receiving  a  certificate  thereof,  under  the  hands  of  two 
members,  shall  give  notice  of  it  in  the  London  Gazette,  and 
fourteen  days  after  the  insertion  of  such  notice  shall  issue 
his  warrant  to  the  clerk  of  the  crown  to  make  out  a  new 
writ,  and  to  prevent  the  inconvenience  that  may  arise  from 
the  death  of  the  speaker,  or  by  his  seat  becoming  vacant,  or  by 
his  absence  out  of  the  realm,  he  appoints  a  certain  number  of 
members,  not  more  than  seven  nor  less  than  three,  at  the 
beginning  of  parliament  to  execute  the  power  given  him  by 
the  act.^  Where  also  a  member^  has  been  declared  a  bank-r 
rupt  during  any  recess  and  has  not  superseded  the  commis- 
sion  or  fiat  of  bankruptcy  within  twelve  months  after  it  has 
isi^ed,  the  speaker  may  cause  anew  writ  to  be  issued  for  the 
election  of  another  member.  Within  three,  or  in  the  cinque 
ports,  within  six  days  after  the  receipt  of  the  writ,  the  sheriff 
is  to  send  his  precept,  under  his  seal,  to  the  proper  return-^ 
ing  officers  of  the  cities  and  boroughs,  commanding  them 
to  elect  their  members :  and  the  said  returning  officers  are 
to  proceed  to  election  within  eight  days  from  the  receipt  of 
the  precept,  giving  four  day's  notice  of  the  same  ;^  and  to 
return  the  persons  chosen,  together  with  the  precept,  to  the 
sheriff. 

But  elections  of  knights  of  the  shire  must  be  proceeded 
to  by  the  sheriffs  themselves  in  person,  and  formerly  at  the 
next  county  court  that  happened  after  the  delivery  of  the 


i  24  Geo,  III.  c,  26, 
>  62  Geo,  III.  c.  144,  s.  2, 
1  In  the  borough  of  New  Shoreham, 
in  Sussex,  wherein  certain  freeholders 
of  the  county  are  entitled  to  vote  by 
statute  11  Geo.  III.  c.  55,  the  election 
must  be  within  twelve  days,  with  eight 
day^'  notice  of  the  same,     So  in  th« 


borough  of  Cricklade ,  Wiltshire,  whe^-Q 
certain  freeholders  are  entitled  to  vote 
by  Stat.  22  Geo.  III.  c.  31,  the  election 
must  be  within  twelve  days  and  not 
less  than  eight  days,  and  notice  of  the 
same  must  be  given  forthwith.  See  2 
&  3  W.  IV.  c.  46,  ss.  33  &  34, 
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writ  The  county  court  is  a  court  held  every  month  or 
oftener  by  the  sheriff,  intended  to  try  little  causes  not  ex- 
ceeding the  value  of  forty  shillings,  in  what  part  of  the 
county  he  pleases  to  appoint  for  that  purpose :  but  for  the 
election  of  knights  of  the  shire  it  must  be  held  at  the  most 
usual  place.  If  the  county  court  fell  upon  the  day  of  de- 
livering the  writ,  or  within  six  days  after,  the  sheriff  might 
adjourn  the  court  and  election  to  some  other  convenient 
place,  not  longer  than  sixteen  days,  nor  shorter  than  ten ; 
but  he  could  not  alter  the  place  without  the  consent  of  all  the 
candidates,  and  in  all  such  cases  ten  days'  public  notice  was 
to  be  given  of  the  time  and  place  of  the  election.^  But  now 
by  the  25  Geo.  III.  c.  84,  s.  4,  the  sheriff  is,  within  two 
days  after  the  receipt  of  the  writ,  to  cause  proclamation  to 
be  made  at  the  place  where  the  election  ought  to  be  holden 
of  a  special  county  court  to  be  there  holden  for  the  purpose 
of  such  election  only,  on  any  day  (Sunday  excepted)  not 
later  from  the  day  of  making  such  proclamation  than  the 
sixteenth,  nor  sooner  than  the  eighth  day,  and  he  shall  pro* 
ceed  in  such  election  at  such  special  county  court  in  the 
same  manner  as  if  the  election  was  to  be  held  at  a  county 
court,  or  at  an  adjourned  county  court,  according  to  the  laws 
now  in  being.  And  by  the  first  section  of  the  same  act  every 
poll  was  to  commence  on  the  day  upon  which  the  same 
should  be  demanded,  or  upon  the  next  day  at  farthest  (unless 
Sunday,  and  then  the  day  after),  and  should  be  duly  and  regUf 
larly  proceeded  in  from  day  to  day  (Sundays  excepted)  until 
the  same  be  finished,  but  so  as  that  no  poll  should  continue 
for  more  than  sixteen  days  at  most  (Sunday  excepted),  and  if 
such  poll  continued  until  the  fifteenth  day,  then  the  same 
should  be  finally  closed  at  or  before  the  hour  of  three  in  the 
aflernoon  of  the  same  day. 

And,  as  it  is  essential  to  the  very  being  of  parliament  that  [  179  1 
elections  should  be  absolutely  free,  therefore  all  undue  influ-  Elections 
ences  upon  the  electors  are  illegal,  and  strongly  prohibited.  S^^ 
For  Mr.  Locke '^  ranks  it  among  those  breaches  of  trust  in  the 
executive  magistrate,  which  according  to  his  notions  amount 
to  a  dissolution  of  the  government,  **  if  he  employs  the  force, 
^'  treasure,  and  offices  of  the  society  to  corrupt  the  represent^ 

"  10  &  11  W.  HI.  c.  7.  ■  on  Gov.  p.  2  §,  2%2. 


186  OF    THfi    PARLIAMENT.  [Ch.    II. 


€i 
it 
€€ 


atives,  or  openly  to  pre-engage  the  electors,  and  prescribe 
what  manner  of  persons  shall  be  chosen.  For  thus  to  re- 
gulate candidates  and  electors,  and  new  model  the  ways  of 
**  election,  what  is  it,  says  he,  but  to  cut  up  the  government 
"  by  the  roots,  and  poison  the  very  fountain  of  public  se- 
"  curity  ?"  As  soon  therefore  as  the  time  and  place  of  election, 
either  in  counties  or  boroughs,  are  fixed,  all  soldiers  quar- 
tered in  the  place  are  to  remove,  at  least  one  day  before  the 
election,  to  the  distance  of  two  miles  or  more ;  and  not  to 
return  till  one  day  after  the  poll  is  ended.  Riots  likewise 
have  been  frequently  determined  to  make  an  election  void. 
And  in  such  case,  as  we  shall  see,  the  poll  may  now  be  closed. 
By  vote  also  of  the  house  of  commons,  to  whom  alone  be- 
longs the  power  of  determining  contested  elections,  no  lord 
of  parliament,  or  lord  lieutenant  of  a  county,  hath  any  right 
to  interfere  in  the  election  of  commoners  ;  and,  by  statute, 
the  lord  warden  of  the  cinque  ports  shall  not  recommend  any 
members  there.  If  any  officer  of  the  excise,  customs, 
stamps,  or  certain  other  branches  of  the  revenue,  presume 
to  intermeddle  in  elections,  by  persuading  any  voter  or  dis- 
suading him,  he  forfeits  100/.  and  is  disabled  to  hold  any 
office. 

Thus  are  the  electors  of  one  branch  of  the  legislature  se- 
cured from  any  undue  influence  from  either  of  the  other  two, 
Theuwas   &nd  fiTom  all  external  violence  and  compulsion.     But  the 
Mid  co^p.  greatest  danger  is  that  in  which  themselves  co-operate,  by 
*^°°'  the  infamous  practice  of  bribery  and  corruption.     To  prevent 

which  it  is  enacted  that  no  candidate  shall,  after  the  date 
(usually  called  the  teste)  of  the  writs,  or  after  the  vacancy, 
giv6  any  money  or  entertainment  to  his  electors,  or  promise 
to  give  any,  either  to  particular  persons,  or  to  the  place 
[  180  1  i^  general,  in  order  to  his  being  elected :  on  pain  of  being 
incapable  to  serve  for  that  place  in  parliament.  And  if  any 
money,  gift,  office,  employment,  or  reward  be  given  or 
promised  to  be  given  to  any  voter,  at  any  time,  in  order  to 
influence  him  to  give  or  withhold  his  vote,  as  well  he  that 
takes  as  he  that  oflers  such  bribe  forfeits  500/.,  and  is  for 
ever  disabled  from  voting  and  holding  any  office  in  any  cor- 
poration ;  unless,  before  conviction,  he  will  discover  some 
other  ofiender  of  the  same  kind^  and  then  he  is  indemnified 
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for  his  own  oftence.^^  And  by  the  40  Geo.  III.  c.  118,  it  is 
enacted  that  any  person  giving  or  causing  to  be  given  di- 
rectly or  indirectly,  or  agreeing  to  give  any  sum  of  money, 
gift  or  reward,  to  any  person  upon  any  agreement,  that  such 
person  to  whom  such  gift  or  promise  shall  be  made,  shall 
by  himself,  or  any  other  person  at  his  solicitation  or  command, 
procure,  or  endeavour  to  procure,  the  return  of  any  person  to 
serve  in  parliament,  shall,  if  not  returned  himself  to  parlia- 
ment for  every  such  gift  or  promise,  forfeit  1000^,  and  the 
person  so  returned  shall  be  disabled  and  incapacitated  to 
serve  in  that  parliament,  and  any  person  receiving  or  ac- 
cepting any  such  sum  shall  forfeit  500/.  But  actions  for 
these  penalties,  as  well  as  those  fixed  by  the  former  statutes, 
must  be  brought  within  two  years  after  the  ofience  is  com- 
mitted, (s.  2).  The  first  instance  that  occurs,  of  election 
bribery,  was  so  early  as  13  Eliz.  when  one  Thomas  Longe 
(being  a  simple  man  and  of  small  capacity  to  serve  in  par- 
liament) acknowledged  that  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chosen 
four  pounds  to  be  returned  member,  and  was  for  that  pre- 
mium elected.  But  for  this  oflfence  the  borough  was  amerced, 
although  in  this,  in  the  opinion  of  lord  Mansfield,  the  house 
exceeded  its  power,?  the  member  was  removed,  and  the 
officer  fined  and  imprisoned.^  But,  as  this  practice  hath 
since  taken  much  deeper  and  more  universal  root,  it 
hath  occasioned  the  making  of  these  wholesome  statutes ; 
although  the  ofience  is  undoubtedly  punishable  at  common 
law  ;^  to  complete  the  efficacy  of  which,  there  is  nothing 
wanting  but  resolution  and  integrity  to  put  them  in  strict 
execution. 

Undue  influence  being  thus  (I  wish  the  depravity  of  man-  JJ*®^^.^ 
kind  would  permit  me  to  say,  effectually)  guarded  against,  the  ^^•^^ 
election  is  to  be  proceeded  to  on  the  day  appointed:  the  sheriff  •^«^°»« 
or  other  returning  officer  first  taking  an  oath  against  bribery^ 

^  2  Geo.  II.  c.  24.  In  like  maimer  again.     Ff,  48.  14.  1. 
the  Julian  law  d$  ambitu  inflicted  fines  ^  3  Burr,  1336,  and  2  Doug.  401. 

and  infamy  upon  all  who  were  guilty  **  4  Inst.  23.     Hale  of  jMirl.  1 12. 

of  corruption  at  elections;  but,  if  the  Com.  Journ.  10  k  11  May  1571. 
person  guilty  convicted  another  of-  '  Rtx  v.  Pittf  3  Burr.  1338. 

fender,  he  was  restored  to  his  credit 


1H8  OF   THE   PARLIAMENT.  [Ch.    II, 

and  for  the  due  execution  of  his  office.  The  candidates  like- 
wise»  if  required,  must  make  a  solemn  declaration  to  their 
qualification  ;^  and  the  electors  in  counties  had  formerly  to 
swear  as  to  theirs;  and  the  electors  both  in  counties  and 
boroughs  are  also  compellable  to  take  the  oath  against  bri- 
bery and  corruption.  And  it  might  not  be  amiss,  if  the 
members  elected  were  bound  to  take  the  latter  oath,  as  well 
as  the  former ;  which  in  all  probability  would  be  much  more 
effectual,  than  administering  it  only  to  the  electors. 
Mte^S"*  ^"^  considerable  further  alterations  are  made  as  to  the 
Sweeping  method  of  proceeding  at  elections  by  the  Reform  Act.  Be- 
b^the^'  fore  that  act  the  electors  in  counties  had  to  take  an  oath  as 
formActand  j^  ^j^^j^  qualification.  But  by  s.  58  of  the  Reform  Act,  in 
all  future  elections,  no  inquiry  shall  be  permitted  at  the 
time  of  the  election,  except  as  to  the  identity  of  the  voter,  the 
continuance  of  his  qualification,  and  whether  he  has  voted 
before  at  the  same  election,  and  an  oath  as  to  these  points,  but 
no  other  as  to  his  qualification  may  be  administered,  the  le-^ 
gister  being  taken  as  the  sole  criterion  of  the  right  to  vote ; 
but  the  oath  against  bribery  may  still  be  put  to  the  electors 
as  before  the  act ;  and  by  s.  59,  persons  excluded  from  the 
register  by  the  barrister,  may  tender  their  votes  at  elections, 
and  the  tender  is  to  be  recorded,  but  no  scrutiny  shall  here^ 
after  take  place  at  an  election,  (s.  58). 
the6&6w.  By  a  subsequent  act,  5  and  6  Wm.  IV.  c.  36,  s.  6,  it  is 
enacted  that  no  elector  shall  be  required  to  take  the  oaths 
commonly  called  the  oaths  of  allegiance,  abjuration  and  su- 
premacy, or  the  oaths  required  to  be  taken  by  any  act  of 
parliament  in  lieu  thereof. 

The  sheriffs  of  the  counties  divided  under  the  provision 
of  the  act,  are  to  fix  the  time,  and  preside  at  the  elections  by 
themselves  or  deputies,  (s.  61).  The  polling  is  to  commence 
at  nine  in  the  forenoon  of  the  next  day  but  two  fixed  for  the 
election,  except  it  happen  on  a  Saturday^  or  Sunday,  and 
then  it  is  to  take  place  on  the  Monday  following ;  at  the 
principal  place  of  election,  and  at  each  of  the  polling  places  ; 
and  such  polling  shall  continue  for  two  days  only,  for  seven 
hours  on  the  first  day,  and  eight  hours  on  the  second  day, 
(s.  62),     By  s.  63,  counties  are  divided  into  districts  for 

•  1  &  2  Vict.  c.  48,  s.  3, 
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polling,  and  in  each  district  a  convenient  place  for  taking  the 
poll  is  to  be  appointed*  At  every  contested  election  a  reas^^n^* 
able  number  of  booths  for  taking  the  poll  shall  be  erected  at 
the  principal  place  of  election,  and  at  each  of  the  other  poI-> 
ling  places ;  and  no  voter  shall  be  allowed  to  poll  except  in 
the  district  where  his  property  lies,  (s.  64.)  And  by  s.  65| 
provision  is  made  for  the  safe  custody  of  the  poll-books,  and 
the  final  declaration  of  the  result  of  the  poll. 

The  poll  for  cities  and  boroughs  shall  commence  on  the 
day  fixed  for  the  election,  or  on  the  day  next  following,  or, 
at  the  latest,  on  the  third  day,  except  any  of  these  days  shall 
be  a  Saturday  or  Sunday^  and  then  on  the  Monday  fol- 
lowing, the  particular  day  to  be  fixed,  by  the  returning 
officer ;  and  such  polling  was  to  continue  for  two  days  only^ 
and  by  the  Reform  Act,  such  two  days  being  successive  days, 
for  seven  hours  on  the  first  day  of  polling,  and  for  eight  on 
the  second  day  of  polling,  (s.  67).  At  every  contested 
election  the  returning  officer  was  to  erect  different  booths  for 
different  parishes  of  the  city  or  borough,  which  booths  might 
be  situate  in  one  place,  or  different  places,  and  should  be  so 
divided,  that  not  more  than  600  persons  should  vote  at  one 
compartment  in  a  booth ;  and  each  person  to  vote  at  the 
booth  appointed  for  his  parish  or  district,  (s.  68). 

But  this  has  been  altered  by  a  subsequent  act,  so  far  as 
boroughs  are  concerned,  it  being  enacted  at  all  contested 
elections,  that  the  polling  for  boroughs  shall  be  taken  in  one 
day,  (s.  2).^  That  the  polling  booths  shall  be  so  divided  by 
the  sheriff,  that  not  more  than  300  electors  shall  be  allotted  ^c.  loa. 
to  poll  in  each  booth,  (s.  3).  That  this  may  be  reduced  to 
100  electors  for  each  booth  at  the  requisition  of  any  candi- 
date, or  his  proposer  or  seconder,  (s.  4).  And  by  a  later 
statute,^  the  number  of  polling  places  in  counties  may  be 
increased  by  order  in  council,  on  a  petition  from  the  justices 
in  quarter  sessions,  (s.  1),  provided  that  as  many  polling 
booths  shall  be  provided  at  each  polling  place  as  will  allow 
one  for  every  450  electors. 

By  the  Reform  Act,  s.  70,  the  returning  officer  may  close 
the  poll  before  the  expiration  of  the  time  fixed,  in  cases  where 
the  same  might  have  been  lawfully  closed  before  the  passing 

*  5  &  6  W.  IV.  c.  36.  ■  6  &  7  W.IV.  c.  1(^2. 
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of  this  act ;  and  in  case  of  riot,  the  poll  may  be  adjourned, 
to  the  following  day.^  By  s.  71,  the  candidates,  or  persons 
proposing  a  candidate  without  his  consent,  shall  be  at  the 
expense  of  booths  and  poll-clerks ;  but  these  expenses  are 
limited  by  the  act,  (s.  71).  Each  booth  shall  be  furnished 
with  a  true  copy  of  the  register  of  voters,  (s.  72) ;  and  every 
deputy  of  a  sheriff,  or  the  returning  officer,  may  administer 
the  oaths,  (s.  73.)  By  s.  76,  any  sheriff,  or  returning  officer, 
who  shall  wilfully  disobey  the  provisions  of  this  act,  may  be 
sued  in  an  action  for  debt  for  the  penal  sum  of  5001.  or 
any  less  sum  which  the  jury  may  see  fit  to  award, 
i^e^grs  'pjjg  election  being  closed,  the  returning  officer  in  bo- 
eicction.  roughs  retums  his  precept  to  the  sheriff,  with  the  persons 
[  181  ]  elected  by  the  majority :  and  the  sheriff  returns  the  whole, 
together  with  the  writ  for  the  county  and  the  knights  elected 
thereupon,  to  the  clerk  of  the  crown  in  chancery ;  before  the 
day  of  meeting,  if  it  be  a  new  parliament,  or  within  fourteen 
days  after  the  election,  if  it  be  an  occasional  vacancy ;  and 
this  under  penalty  of  500/.  If  the  sheriff  does  not  return 
such  knights  only  as  are  duly  elected,  he  forfeits,  by  the  old 
statutes  of  Henry  VI.,  100/.;  and  the  returning  officer  in 
boroughs  for  a  like  false  return  40/.;  and  they  are,  besides 
liable  to  an  action,  in  which  double  damages  shall  be  reco- 
vered, by  the  later  statutes  of  king  William  :  and  any  person 
petitioii  bribing  the  returning  officer  shall  also  forfeit  300/.  But  the 
agdnstre-  members  returned  by  him  are  the  sitting  members,  until  the 
house  of  commons,  upon  petition,  shall  adjudge  the  return 
to  be  false  and  illegal.  The  form  and  manner  of  proceeding 
upon  such  petition  are  now  regulated  by  statute  10  Geo.  IV. 
c.  22,  (repealing  the  previous  statutes  10  Geo.  III.  c.  16, 
11  Geo.  III.  c.  42,  14  Geo.  III.  c.  15,  and  28  Geo.  III. 
c.  62.)  which  directs  the  method  of  choosing  by  lot  a  select 
committee  of  eleven  members,  who  are  sworn  well  and  truly 
to  try  the  same,  and  a  true  judgment  to  give  according  to 
the  evidence.  And  this  abstract  of  the  proceedings  at 
elections  of  knights,  citizens,  and  burgesses,  concludes  our 
inquiries  into  the  laws  and  customs  more  peculiarly  relative 
to  the  house  of  commons. 

"  This  is  by  a  subsequent  statute,      ticularly  regulates  the  proceedings  in 
5  &  6  ViT.  IV.  c«  36,  s.  8,  whieli  par-      case  of  a  riot. 
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VI.  I  proceed  now,  sixthly,  to  the  method  of  making  vij^'n}«^^J; 
laws ;  which  is  much  the  same  in  both  houses :  and  I  shall  ^ff  **^- 
touch  it  very  briefly,  beginning  in  the  house  of  commons. 
But  first  I  must  premise,  that  for  dispatch  of  business  each 
house  of  parliament  has  its  speaker.     The  speaker  of  the 
house  of  lords,  whose  ofiice  it  is  to  preside  there,  and  manage 
the  formality  of  business,  is  the  lord  chancellor,  or  keeper  of 
the  king's  great  seal,  or  any  other  appointed  by  the  king's 
commission :    and,  if  none  be  so  appointed,  the  house  of 
lords  (it  is  said)  may  elect.     The  speaker  of  the  house  of 
commons  is  chosen  by  the  house ;  but  must  be  approved  by 
the  king;  and  by  a  recent  statute^  his  salary  is  fixed  at 
6000i  a-year,  payable  out  of  the  consolidated  fund,  in  lieu 
of  all  other  fees  and  emoluments.     And  herein  the  usage  of 
the  two  houses  differs,  that  the  speaker  of  the  house  of  com- 
mcMis  cannot  give  his  opinion  or  argue  any  question  in  the 
house ;   but  the  speaker  of  the  house  of  lords,  if  a  lord 
of  parliament,  may.     In  each  house  the  act  of  the  majority 
binds  the  whole;    and  this  majority  is  declared  by  votes  [  loS  J 
openly  and  publicly  given:   not  as  at  Venice,  and  many 
other  senatorial  assemblies,  privately  or  by  ballot.     This 
latter  method  may  be  serviceable,  to  prevent  intrigues  and 
unconstitutional  combinations :  but  is  impossible  to  be  prac- 
ticed with  us ;  at  least  in  the  house  of  commons,  where 
every  member's  conduct  is  subject  to  the  future  censure  of 
his  constituents,  and  therefore  should  be  openly  submitted 
to  their  inspection.     When  the  numbers  are  equal  in  the 
house  of  commons,,  the  speaker  has  a  casting  vote,  but  he 
never  votes  on  other  occasions.     In  the  house  of  lords,  the 
speaker,  when  a  peer  of  parliament,  votes  as  any  other  peer, 
but  has  no  casting  vote ;  and  in  case  of  an  equality,  the 
non-contents,  or  negative  voices,  have  the  same  effect  and 
operation  as  if  they  were  in  fact  a  majority,*  the  vote  being 
lost 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  SiSSSrV* 
of  a  private  nature,  it  is  first  necessary  to  prefer  a  petition ;  J"^*°  **** 
which  must  be  presented  by  a  member,  and  usually  sets 
forth  the  grievance  desired  to  be  remedied.    This  petition 

'^  2&3W.IV.  c.  106. 

*  Lords*  Journals,  25  June  1661.  Mr.  Christian's  note. 
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(when  founded  on  facts  that  may  be  in  their  nature  disputed) 
is  referred  to  a  committee  of  members^  who  examine  the 
matter  alleged^  and  accordingly  report  it  to  the  house ;  and 
then  (or^  otherwise^  upon  the  mere  petition)  leave  is  given 
to  bring  in  the  bill.  In  public  matters  the  bill  is  brought 
in  upon  motion  made  to  the  house^  without  any  petition  at 
all.  Formerly^  all  bills  were  drawn  in  the  form  of  petitions^ 
which  were  entered  upon  the  parliament  rolls,  with  the 
king's  answer  thereunto  subjoined ;  not  in  any  settled  form 
of  words,  but  as  the  circumstances  of  the  case  required  :T 
and  at  the  end  of  each  parliament  the  judges  drew  them  into 
the  form  of  a  statute,  which  was  entered  on  the  statute  rolls* 
In  the  reign  of  Henry  V.  to  prevent  mistakes  and  abuses, 
the  statutes  were  drawn  up  by  the  judges  before  the  end  of 
the  parliament ;  and  in  the  reign  of  Henry  VI.  bills  in  the 
form  of  acts,  according  to  the  modern  custom,  were  first 
introduced. 
liDdofpro-  The  persons  directed  to  bring  in  the  bill,  present  it  in  a 
^H^ittiien.  competent  time  to  the  house,  drawn  out  on  paper,  with  a 
multitude  of  blanks,  or  void  spaces,  where  any  thing  occurs 
that  is  dubious,  or  necessary  to  be  settled  by  the  parliament 
itself;  (such,  especially,  as  the  precise  date  of  times,  the  na« 
ture  and  quantity  of  penalties^  or  of  any  sums  of  money  to 
be  raised)  being  indeed  only  the  skeleton  of  the  bill.  In  the 
house  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judges,  to  examine  and 
report  the  state  of  the  facts  alleged,  to  see  that  all  necessary 
[  183  ]  parties  consent,  and  to  settle  all  points  of  technical  pror 
aSwtXd  P^'®*y*  T^^^^  is  J^cad  a  first  time,  and  at  a  convenient  dis* 
second  time,  taucc  a  sccoud  time ;  and  after  each  reading  the  speaker 
opens  to  the  house  the  substance  of  the  bill,  and  puts  the 
question,  whether  it  shall  proceed  any  farther.  The  intro- 
duction of  the  bill  may  be  originally  opposed,  as  the  bill 
itself  may  at  either  of  the  readings ;  and,  if  the  opposition 
succeeds,  the  bill  must  be  dropped  for  that  session :  as 
it  must  also,  if  opposed  with  success  in  any  of  the  subse- 
quent stages, 
itsbeinff  After  the  second  reading  it  is  committed,  that  is,  referred 
'^^'^^^  to  a  committee ;  which  is  either  selected  by  the  house  in 

y  See,  among  numberlefi  other  mstances,  the  articuli  cleri,  9  Edw«  II« 
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matters  of  small  importance,  or  of  a  technical  nature,  01^ 
where  evidence  as  to  its  subject  matter  is  desirable,  or  else 
the  house  resolves  itself  into  a  committee  of  the  whole 
house.  A  committee  of  the  whole  house  is  composed  of 
every  member ;  and,  to  form  it,  the  speaker  quits  the  chair, 
(another  member  being  appointed  chairman)  and  may  sit  and 
debate  as  a  private  member.  In  these  committees  the  bill  is 
debated  clause  by  clause,  amendments  made,  the  blanks 
filled  up,  and  sometimes  the  bill  entirely  new  modelled. 
After  it  has  gone  through  the  committee  the  chairman  re- 
ports it  to  the  house  with  such  amendments  as  the  committee 
have  made ;  and  then  the  house  reconsiders  the  whole  bill 
again,  and  the  question  is  repeatedly  put  upon  every  clause 
and  amendment.  When  the  house  hath  agreed  or  disagreed 
to  the  amendments  of  the  committee,  and  sometimes  added 
new  amendments  of  its  own,  the  bill  is  then  ordered  to  be 
engrossed,  or  written  in  a  strong  gross  hand,  on  one  or  more 
long  rolls  (or  presses)  of  parchment  sewed  together.  When 
this  is  finished,  it  is  read  a  third  time,  and  amendments  are  i^uiatiiini 
sometimes  then  made  to  it ;  and  if  a  new  clause  be  added,  it 
is  done  by  tacking  a  separate  piece  of  parchment  on  the  bill, 
which  is  called  a  ryder.'  The  speaker  then  again  open^ 
the  contents  ;  and,  holding  it  up  in  his  hands,  puts  the  ques«> 
tion,  whether  the  bill  shall  pass.  If  this  is  agreed  to,  thep»««<i} 
title  to  it  is  then  settled ;  which  used  to  be  a  general  one 
for  all  the  acts  passed  in  the  session,  till  in  the  first  year  of  [  184  ] 
Henry  VIII.  distinct  titles  were  introduced  for  each  chapter. 
After  this,  one  of  the  members  is  directed  to  carry  it  to  the 
lords,  and  desire  their  concurrence ;  who,  attended  by  seve-  ^^^^ 
ral  more,  carries  it  to  the  bar  of  the  house  of  peers,  and 
there  delivers  it  to  their  speaker,  who  comes  down  from  his 
woolsack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  Mumer  of 
house,  (except  engrossing,  which  is  already  done)  aud,  if  re*  ST^hwue 
jected,  no  more  notice  is  taken,  but  it  passes  sub  sileniio,  to 
prevent  unbecoming  altercations.  But  if  it  is  agreed  to,  the 
lords  send  a  message  by  two  masters  in  chancery  (or  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  same :  and  the  bill  remains  with 

•  Noy.  84. 
O 


194  OF  THE   PARLIAMENT.  [Ch.  If. 

the  lords,  if  they  have  made  no  amendment  to  it.  But  if  any 
amendments  are  made,  such  amendments  are  sent  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.  If  the 
commons  disagree  to  the  amendments,  a  conference  usually 
follows  between  members  deputed  from  each  house ;  who  for 
the  most  part  settle  and  adjust  the  difference :  but,  if  both 
houses  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons agree  to  the  amendments,  the  bill  is  sent  back  to  the 
lords  by  one  of  the  members,  with  a  message  to  acquaint  them 
therewith.  The  same  forms  are  observed,  mutatis  mutandis, 
when  the  bill  begins  in  the  house  of  lords.  But,  when  an  act 
of  grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty, 
and  then  read  once  only  in  each  of  the  houses,  without  any 
new  engrossing  or  amendment.^  And  when  both  houses  have 
done  withany  bill,  it  always  is  deposited  in  the  house  of  peers, 
to  wait  the  royal  assent;  except  in  the  case  of  a  bill  of  supply, 
which  after  receiving  the  <;oncurrence  of  the  lords  is  sent 
back  to  the  house  of  commons.^ 

Royal  RB  fj^g  royal  assent  may  be  given  two  ways :   1.  In  person  ; 

when  the  king  comes  to  the  house  of  peers,  in  his  crown  and 
royal  robes,  and  sending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  passed  both  houses  are  read ;  and 
the  king*s  answer  is  declared  by  the  clerk  of  the  parliament 
in  Norman-French :  a  badge,  it  must  be  owned,  (now  the 
only  one  remaining)  of  conquest ;  and  which  one  could  wish 
to  see  fall  into  total  oblivion,  unless  it  be  reserved  as  a  so- 
lemn memento  to  remind  us  that  our  liberties  are  mortal, 

[  185  ]  having  once  been  destroyed  by  a  foreign  force.  If  the  king 
consents  to  a  public  bill,  the  clerk  usually  declares,  ''  le  roy 
"  le  veut^  the  king  wills  it  so  to  be  ;"  if  to  a  private  bill, 
"  sait  fait  comme  il  est  desird,  be  it  as  it  is  desired."  If  the 
king  refuses  his  assent,  which  he  has  never  been  advised  to 
ck)  since  the  reign  of  Wm.  III.,<^  it  is  in  the  gentle  lan- 
guage of  "  le  roy  s'avisera,  the  king  will  advise  upon  it." 
When  a  bill  of  supply  is  passed,  it  is  carried  up  and  pre- 
sented to  the  king  by  the  speaker  of  the  house  of  com- 
mons 'A  and  the  royal  assent  is  thus  expressed,  ^^  le  roy  re^ 

•  B'ewes   Journ.    20. 73.      Com.  ®  A.  D.  1692. 

Jottra.  17  June  1747.  -*  Rot,  Pari,  d  Hen.  IV,  in  Pryn. 

^  Com.  JouTQ  24  Jul.  1660.  4  Inst.  30,  31. 
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**  mercie  ses  loyal  subjects y  accepts  lour  benevolence ^  et  aussi 
**  le  veuty  the  king  thanks  his  loyal  subjects,  accepts  their 
**  benevolence,  and  wills  it  so  to  be."     In  case  of  an  act  of 
grace,  which  originally  proceeds  from  the  crown,  and  has 
the  royal  assent  in  the  first  stage  of  it,  the  clerk  of  the  par- 
liament thus  pronounces  the  gratitude  of  the  subject ;   '*  les 
^^  prelatsy  seigneurs^  et  commons^  en  ce  present  parliament 
*^  assembleesy  au  nom  de  touts  vous  autres  subjects^  remercient 
**  ires  humblement  votre  majestic,  et  prient  a  Dieu  vous  don- 
*'  ner  en  sante  bone  vie  et  longue ;  the  prelates,  lords,  and 
^^  commons,  in  this  present  parliament  assembled,  in  the  name 
of  all  your  other  subjects,  most  humbly  thank  your  majesty, 
and  pray  to  God  to  grant  you  in  health  and  wealth  long  to 
**  live."«    it.  By  the  statute  33  Hen.  VIII.  c.  21,  the  king 
may  give  his  assent  by  letters  patent  under  his  great  seal, 
signed  with  his  hand,  and  notified  in  his  absence  to  both 
houses  assembled  together  in  the  high  house.     And,  when  Jhwi^Se-***** 
the  bill  has  received  the  royal  assent  in  either  of  these  ways,  S2"o7p!!ru«. 
it  is  then,  and  not  before,  a  statute  or  act  of  parliament.  ^^^^  . 

This  statute  or  act  is  placed  among  the  records  of  the  JSion/S?* 
kingdom ;  there  needing  no  formal  promulgation  to  give  it  '*^°"''' 
the  force  of  a  law,  as  was  necessary  by  the  civil  law  with  re- 
gard to  the  emperor's  edicts:  because  every  man  iir  England 
is,  in  judgment  of  law,  party  to  the  making  of  an  act  of 
parliament,  being  present  thereat  by   his   representatives. 
However,  a  copy  thereof  is  usually  printed  at  the  king*a 
press  for  the  information  of  the  whole  land,  and  sent  to  the 
magistrates  and  other  public  authorities.     And  formerly, 
before  the  invention  of  printing,  it  was  used  to  be  published 
by  the  sheriff  of  every  county;  the  king's  writ  being  sent  to  [  186  ] 
him  at  the  end  of  every  session,  together  with  a  transcript 
of  all  the  acts  made  at  that  session,  commanding,  him  '^  ui 
"  statuta  ilia,  et  omnes  articulos  in  eisdem  contentos,  in  sin^ 
"  guUa  locis  ubi  expedire  viderit,  publice  proclamari,  etfir^ 
"  miter  teneri  et  observari  faciat.'*     And  the  usage  was  to 
proclaim  them  at  his  county  court,  and  there  to  keep  them, 
that  whoever  would  might  read  or  take   copies  thereof; 
which  custom  continued  till  the  reign  of  Henry  the  seventh.^  The  power 
An  act  of  parliament,  thus  made,  is  the  exercise  of  the  ^LriSmmni? 

*  D'ewes  journ.  35.  '  3  Inst  41.     4  Inst.  26. 

O   2 


196 


OP  THE   PARLIAMENT.  [Ch.    If. 


highest  authority  that  this  kingdom  acknowledges  upon 
earth.     It  hath  power  to  bind  every  subject  in  the  land,  and 
the  dominions  thereunto  belonging ;    nay,  even  the  king 
himself,  if  particularly  named  therein.     And  it  cannot  be 
altered,  amended,  dispensed  with,  suspended,  or  repealed, 
but  in  the  same  forms  and  by  the  same  authority  of  parlia- 
ment: for  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve,  as  to  create  an  obligation.     It  is  true  it 
was  formerly  held,  that  the  king  might  in  many  cases  dis- 
pense with  penal  statutes :»  but  now  by  statute  1  W.  &  M. 
St.  S,  c.  2,  it  is  declared  that  the  suspending  or  dispensing 
with  laws  by  legal  authority,  without  consent  of  parliament, 
is  illegal. 
VII.  The  VII.     There  remains  only,  in  the  seventh  and  last  place, 

which^.    to  add  a  word  or  two  concerning  the  manner  in  which  par- 
be  «4ioarS^^  liaments  may  be  adjourned,  prorogued,  or  dissolved, 
gaedand         An  adjournment  is  no  more  than  a  continuance  of  the 
Acyonm-      session  from  one  day  to  another,  as  the  word  itself  signifies ; 
'"^'*^'  and  this  is  done  by  the  authority  of  each  house  separately 

every  day ;  and  sometimes  for  a  fortnight  or  a  month  together, 
as  at  Chritmas  or  Easter,  or  upon  other  particular  occasions. 
But  the  adjournment  of  one  house  is  no  adjournment  of  the 
other.^     It  hath  also  been  usual,  when  his  majesty  hath  sig- 
nified his  pleasure  that  both  or  either  of  the  houses  should 
adjourn  themselves  to  a  certain  day,  to  obey  the  king's  plea- 
sure so  signified,  and  to  adjourn  accordingly.^     Otherwise 
[  187  J  besides  the  indecorum  of  a  refusal,  a  prorogation  would  as- 
suredly follow ;  which  would  often  be  very  inconvenient  to 
both  public  and  private  business.     For  prorogaHon  puts  an 
end  to  the  session ;  and  then  such  bills  as  are  only  begun 
and  not  perfected,  must  be  resumed  de  novo  (if  at  all)  in  a 
subsequent   session:    whereas,    after  an   adjournment,   all 
things  continue  in  the  same  state  as  at  the  time  of  the  ad- 
journment made,  and  may  be  proceeded  on  without  any  fresh 
commencement. 
Prorogation.      A  prorogation  is  the  continuance  of  the  parliament  firom 

*  Finch.  L.  81.  234.  Bacon.  Elem.  Nov.  18  Dec.  1621.     11  Jul.  1625. 

c.  19.  13  Sept.  1660.      25  Jul.   1667.    4 

»  4  Inst.  28.  Aug.  1685.    24  Feb.  1691.    21  Jun. 

>  Com.   Journ.  passim:   e,  g,  U  1712.     16  Apr.  1717.     3  Feb.  1741. 

Jun.  1572.    5  ApM604.  4  Jun.  14.  10  Dec.  1745.    21  May  1768. 
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one  session  to  another,  as  an  adjournment  is  a  continuation 
of  the  session  from  day  to  day.  This  is  done  by  the  royal 
authority,  expressed  either  by  the  lord  chancellor  in  his 
majesty's  presence,  or  by  commission  from  the  crown,  or 
frequently  by  proclamation.  Both  houses  are  necessarily 
prorogued  at  the  same  time  ;  it  not  being  a  prorogation  of 
the  house  of  lords,  or  commons,  but  of  the  parliament.  The 
session  is  never  understood  to  be  at  an  end  until  a  proroga- 
tion :  though,  unless  some  act  be  passed  or  some  judgment 
given  in  parliament,  it  is  in  truth  no  session  at  alI.J  And 
formerly  the  usage  was,  for  the  king  to  give  the  royal 
assent  to  all  such  bills  as  he  approved,  at  the  end  of  every 
session,  and  then  to  prorogue  the  parliament;  though 
sometimes  only  for  a  day  or  two  :^  after  which  all  business 
then  depending  in  the  houses  was  to  be  begun  again. 
Which  custom  obtained  so  strongly,  that  it  once  became 
a  question,^  whether  giving  the  royal  assent  to  a  single  bill 
did  not  of  course  put  an  end  to  the  session.  And,  though 
it  was  then  resolved  in  the  negative,  yet  the  notion  was  so 
deeply  rooted,  that  the  statute  1  Car.  I.  c.  7,  was  passed  to 
declare,  that  the  king's  assent  to  that  and  some  other  acts 
should  not  put  an  end  to  the  session ;  and,  even,  so  late 
as  the  reign  of  Charles  II.  we  find  a  proviso  frequently 
tacked  to  a  billj^^  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parliament.  But  it  now  seems  to 
be  allowed,  that  a  prorogation  must  be  expressly  made,  in 
order  to  determine  the  session.  And,  if  at  the  time  of  an 
actual  rebellion,  or  imminent  danger  of  invasion,  the  parlia- 
ment shall  be  separated  by  adjournment  or  prorogation^  [  188  ] 
the  king  was  empowered^  to  call  them  together  by  pro- 
clamation, with  fourteen  days'  notice  of  the  time  appointed 
for  their  re-assembling.  And  now,  as  we  have  already 
seen,*'  the  king  may  by  proclamation  at  any  time  summon 
parliament  at  the  expiration  of  fourteen  days.P 

A  dissolution  is  the  civil  death  of  the  parliament;  and  p^°jgjf**°- 

king's  wiU. 
J  4  Inst.  28.    Hale  of  Pari.  38.      Car.  II.  c.  1. 
Hut.  61.  ■  Stat.  30  Geo.  II.  c.  25. 

k  Com.  Journ.  21  Oct.  1653.  **  See  ante,  p.  144. 

1  lbid.2\  Nov.  1554.  ^  37  Geo.  III.  c.  127,  and  39  & 

"  Si»t  12  Car.  II.  c.  I.    22  &  23      40  Geo.  III.  c.  14. 
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this  may  be  effected  three  ways  :  1.  By  the  king's  will,  ex- 
pressed either  in  person  or  by  representation.  For,  as  the 
king  has  the  sole  right  of  convening  the  parliament,  so  also 
it  is  a  branch  of  the  royal  prerogative,  that  he  may  (when- 
ever he  pleases)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  its  existence.  If  nothing  had  a  right  to 
prorogue  or  dissolve  a  parliament  but  itself,  it  might 
happen  to  become  perpetual.  And  this  would  be  extremely 
dangerous,  if  at  any  time  it  should  attempt  to  encroach 
upon  the  executive  power :  as  was  fatally  experienced  by  the 
unfortunate  king  Charles  the  first ;  who,  having  unadvisedly 
passed  an  act  to  continue  the  parliament  then  in  being  till 
such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a 
sacrifice  to  that  inordinate  power,  which  he  himself  had 
consented  to  give  them.  It  is  therefore  extremely  necessary 
that  the  crown  should  be  empowered  to  regulate  the  dura- 
tion of  these  assemblies,  under  the  limitations  which  the 
English  constitution  has  prescribed:  so  that,  on  the  one 
hand,  they  may  frequently  and  regularly  come  together, 
for  the  dispatch  of  business,  and  redress  of  grievances ;  and 
may  not,  on  the  other,  even  with  the  consent  of  the  crowns, 
be  continued  to  an  inconvenient  or  unconstitutional  length, 
a.  by  the  de-      g,  A  parliament  may  be  dissolved  by  the  demise  of  the 

miseofthe  ^        .        ,.        ,      .  «  ,       , 

crown.  crown.  This  dissolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  sovereign:  for  he  being 
considered  in  law  as  the  head  of  the  parliament,  {caput, 
principium,  et  finis)  that  failing,  the  whole  body  was  held 
to  be  extinct.  But  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  the  successor  being  found 
inconvenient,  and  dangers  being  apprehended  from  having 
no  parliament  in  being  in  case  of  a  disputed  succession,  it 
was  enacted  by  the  statutes  7  &  8  W.  III.  c.  15,  and 6  Ann. 

[  189  ]  c.  7,  that  the  parliament  in  being  shall  continue  for  six 
months  after  the  death  of  any  king  or  queen,  unless  sooner 
prorogued  or  dissolved  by  the  successor:  and  by  the 
statute  of  Anne  it  was  enacted  that,  if  the  parliament  were,  at 
the  time  of  the  king's  death,  separated  by  adjournment  or 
prorogation,  it  should  notwithstanding  assemble  immediately  : 
and  that,  if  no  parliament  was  then  in  being,  the  members 
of  the  last  parliament  should  assemble,  and  be  again  a 
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parliament.  But  this  has  been  repealed,  and  it  is  enacted, 
that  in  case  of  the  demise  of  the  crown,  on  or  after  the  day 
appointed  by  writs  of  summons  previously  issued  for  assem- 
bling a  new  parliament,  and  before  it  shall  actually  have 
met,  such  new  parliament  shall  immediately  convene  and 
sit  for  six  months^  unless  sooner  prorogued  or  dissolved  by 
the  successor,*! 

3.  Lastly,  a  parliament  may  be  dissolved  or  expire  by  '•  ^y  ^«"«'*' 
length  of  time.  For  if  either  the  legislative  body  were 
perpetual ;  or  might  last  for  the  life  of  the  prince  who  con- 
vened them,  as  formerly ;  and  were  so  to  be  supplied,  by 
occasionally  filling  the  vacancies  with  new  representatives ; 
in  these  cases,  if  it  were  once  corrupted,  the  evil  would  be 
past  all  remedy :  but  when  different  bodies  succeed  each 
other,  if  the  people  see  cause  to  disapprove  of  the  present, 
they  may  rectify  its  faults  in  the  next.  A  legislative  as-  ' 
sembly  also,  which  is  sure  to  be  separated  again,  (whereby 
its  members  will  themselves  become  private  men,  and  sub- 
ject to  the  full  extent  of  the  laws  which  they  have  enacted 
for  others)  will  think  themselves  bound,  in  interest  as  well 
as  duty,  to  make  only  such  laws  as  are  good.  The  utmost 
extent  of  time  that  the  same  parliament  was  allowed  to  sit, 
by  the  statute  G  W.  &  M.  c.  2,  was  three  years ;  after  the 
expiration  of  which,  reckoning  from  the  return  of  the  first 
summons,  the  parliament  was  to  have  no  longer  continuance. 
But  by  the  statute  1  Geo.  I.  st.  2y  c.  38,  (in  order,  pro- 
fessedly, to  prevent  the  great  and  continued  expences  of 
frequent  elections,  and  the  violent  heats  and  animosities 
consequent  thereupon,  and  for  the  peace  and  security  of  the 
government  then  just  recovering  from  the  late  rebellion) 
this  term  was  prolonged  to  seven  years :  and,  what  alone  is 
an  instance  of  the  vast  authority  of  parliament,  the  very 
same  house,  that  was  chosen  for  three  years,  enacted  its  own 
continuance  for  seven.  So  that,  as  our  constitution  now 
stands,  the  parliament  must  expire,  or  die  a  natural  death, 
at  the  end  of  every  seventh  year ;  if  not  sooner  dissolved  by 
the  royal  prerogative. 

"  37  Geo.  111.  c.  127. 
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[190] 
Tiiesapreine      The  Supreme  exccutive  power  of  these  kinscdoms  is  vested 

executive  ,  , 

power  is      by  our  laws  in  a  single  person,  the  king  or  queen:  for  it 
the  king  or  matters  not  to  which  sex  the  crown  descends;  but  the  per- 

queen.  ,  ,  »  r 

son  entitled  to  it,  whether  male  or  female,  is  immediately 
invested  with  all  the  ensigns,  rights,  and  prerogatives  of 
sovereign  power ;  as  is  declared  by  statute  1  Mar.  st.  3,  c.  1 . 
In  discoursing  of  the  royal  rights  and  authority,  I  shall 
consider  the  king  under  six  distinct  views:  1.  With  regard 
to  his  title.  ^.  His  royal  family.  3.  His  councils.  4.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  first, 
with  regard  to  his  title. 
As  to  the  The  executive  power  of  the  English  nation  being  vested 

king's  title,  j^^  ^  single  pcrsou,  by  the  general  consent  of  the  people, 
the  evidence  of  which  general  consent  is  long  and  imme- 
morial usage,  it  became  necessary  to  the  freedom  and  peace 
of  the  state,  that  a  rule  should  be  laid  down,  uniform, 
universal,  and  permanent;  in  order  to  mark  out  with  pre- 
cision, who  is  that  single  person,  to  whom  are  committed 
(in  subservience  to  the  law  of  the  land)  the  care  and  pro- 
tection of  the  community;  and  to  whom,  in  return,  the 
duty  and  allegiance  of  every  individual  are  due.  It  is  of 
the  highest  importance  to  the  public  tranquillity,  and  to  the 
r  IQl  1  consciences  of  private  men,  that  this  rule  should  be  clear 
"*  and  indisputable :  and  our  constitution  has  not  left  us  in 
the  dark  upon  this  material  occasion.    It  will  therefore  be 
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the  endeavour  of  this  chapter  to  trace  out  the  constitutional 
doctrine  of  the  royal  succession,  with  that  freedom  and 
regard  to  truth,  yet  mixed  with  that  reverence  and  respect, 
which  the  principles  of  liberty  and  the  dignity  of  the  subject 
require. 

The  grand  fundamental  maxim  upon  which  the  jus  co- The  crown  is 

hereditary 

ronne,  or  right  of  succession  to  the  throne  of  these  king- bat  the  he- 
doms,  depends,  I  take  to  be  this:  "that  the  crown  is,  by  right  may  be 
^'common  law  and  constitutional  custom,  hereditary ;  and  limited  by 

''  parliament. 

"  this  in  a  manner  peculiar  to  itself:  but  that  the  right  of 
''  inheritance  may  from  time  to  time  be  changed  or  limited 
by  act  of  parliament ;  under  which  limitations  the  crown 
still  continues  hereditary."  And  this  proposition  it  will 
be  the  business  of  this  chapter  to  prove,  in  all  its  branches; 
first,  that  the  crown  is  hereditary;  secondly,  that  it  is 
hereditary  in  a  manner  peculiar  to  itself;  thirdly,  that  this 
inheritance  is  subject  to  limitation  by  parliapent;  lastly,  • 
that  when  it  is  so  limited,  it  is  hereditary  in  the  new  pro- 
prietor. 

1.  First,  it  is  in  general  hereditary ,  or  descendible  to  the  J«^'"^*"" 
next  heir,  on  the  death  or  demise  of  the  last  proprietor. 
All  regal  governments  must  be  either  hereditary  or  elective : 
and,  as  I  believe  there  is  no  instance  wherein  the  crown  of 
England  has  ever  been  asserted  to  be  elective,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I.,  it  must  of  consequence  be  hereditary.  Yet  while 
I  assert  an  hereditary,  I  by  no  means  intend  a.  jure  divino, 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have 
subsisted  under  the  theocratic  establishments  of  the  children 
of  Israel  in  Palestine:  but  it  never  yet  subsisted  in  any 
other  country;  save  only  so  far  as  kingdoms,  like  other 
human  fabrics,  are  subject  to  the  general  and  ordinary  dis- 
pensations of  providence.  Nor  indeed  have  a  jure  divino 
and  an  hereditary  right  any  necessary  connexion  with  each 
other ;  as  some  have  very  weakly  imagined.  The  titles  of 
David  and  Jehu  were  equally  jure  divino,  as  those  of  either  [  192  ] 
Solomon  or  Ahab;  and  yet  David  slew  the  sons  of  his 
predecessor,  and  Jehu  his  predecessor  himself.  And  when 
our  kings  have  the  same  warrant  as  they  had,  whether  it 
be  to  sit  upon  the  throne  of  their  fathers,  or  to  destroy  the 
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house  of  the  preceding  sovereign,  they  will  then,  and  not 
before,  possess  the  crown  of  England  by  a  right  like  theirs, 
wmmediateh/  derived  from  heaven.  The  hereditary  right 
which  the  laws  of  England  acknowledge,  owes  its  origin  (o 
the  founders  of  our  constitution,  and  to  them  only.  It  has 
no  relation  to,  nor  depends  upon,  the  civil  laws  of  the  Jews, 
the  Greeks,  the  Romans,  or  any  other  nation  upon  earth: 
the  municipal  laws  of  one  society  having  no  connexion  with, 
or  influence  upon,  the  fundamental  polity  of  another.  The 
founders  of  our  English  monarchy  might  perhaps,  if  they 
had  thought  proper,  have  made  it  an  elective  monarchy : 
but  they  rather  chose,  and  upon  good  reason,  to  establish 
originally  a  succession  by  inheritance.  This  has  been  ac- 
quiesced in  by  general  consent;  and  ripened  by  degrees 
into  common  law :  the  very  same  title  that  every  private 
man  has  to  his  own  estate.  Lands  are  not  naturally  de- 
.  scendible  any  more  than  thrones :  but  the  law  has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  establish 
hereditary  succession  in  the  one  as  well  as  the  other. 
AdvantaffCH  It  must  be  owncd,  an  elective  monarchy  seems  to  be  the 
vantages  of  most  obvious,  and  best  suited  of  any  to  the  rational  prin- 
monarchy^  ciplcs  of  govemmcut,  and  the  freedom  of  human  nature : 
and  accordingly  we  find  from  history  that,  in  the  infancy 
and  first  rudiments  of  almost  every  state,  the  leader,  chief 
magistrate,  or  prince,  hath  usually  been  elective.  And,  if 
the  individuals  who  compose  that  state  could  always  con- 
tinue true  to  first  principles,  uninfluenced  by  passion  or 
prejudice,  unassailed  by  corruption,  and  unawed  by  violence, 
elective  succession  were  as  much  to  be  desired  in  a  kingdom, 
as  in  other  inferior  communities.  The  best,  the  wisest,  and 
the  bravest  man  would  then  be  sure  of  receiving  that  crown, 
which  his  endowments  have  merited ;  and  the  sense  of  an 
unbiassed  majority  would  be  dutifully  acquiesced  in  by  the 
r  193  1  ^^  ^^^  were  of  different  opinions.  But  history  and  ob- 
servation will  inform  us,  that  elections  of  every  kind  (in  the 
present  state  of  human  nature)  are  too  frequently  brought 
about  by  influence,  partiality,  and  artifice :  and,  even  where 
the  case  is  otherwise,  these  practices  will  be  often  suspected, 
and  as  constantly  charged  upon  the  successful,  by  a  splenetic 
disappointed  minority.    This  is  an  evfl'to  which  all  societies 
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are  liable ;  as  well  those  of  a  private  and  domestic  kind,  as 
the  great  community  of  the  public,  which  regulates  and 
includes  the  rest.  But  in  the  former  there  is  this  advantage; 
that  such  suspicions,  if  false,  proceed  no  farther  than 
jealousies  and  murmurs,  which  time  will  effectually  sup- 
press ;  and,  if  true,  the  injustice  may  be  remedied  by  legal 
means,  by  an  appeal  to  those  tribunals  to  which  every 
member  of  society  has  (by  becoming  such)  virtually  engaged 
to  submit.  Whereas,  in  the  great  and  independent  society, 
which  every  nation  composes,  there  is  no  superior  to  resort 
to  but  the  law  of  nature ;  no  method  to  redress  the  infringe- 
ments of  that  law,  but  the  actual  exertion  of  private  forc^. 
As  therefore  between  two  nations,  complaining  of  mutual 
injuries,  the  quarrel  can  only  be  decided  by  the  law  of  arms; 
so  in  one  and  the  same  nation,  when  the  fundamental  prin- 
ciples of  their  common  union  are  supposed  to  be  invaded, 
and  more  especially  when  the  appointment  of  their  chief 
magistrate  is  alleged  to  be  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles,  the  only  process  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  intestine  war.  An  hereditary  suc- 
cession to  the  crown  is  therefore  now  established,  in  this 
and  most  other  countries,  in  order  to  prevent  that  periodical 
bloodshed  and  misery,  which  the  history  of  ancient  imperial 
Rome,  and  the  more  modern  experience  of  Poland  and 
Germany,  may  shew  us  are  the  consequences  of  elective 
kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inheritance,  2-  the  parti, 

''  .  cular  mode 

it  in  general  corresponds  with  the  feodal  path  of  descents,  of  inherit- 
chalked  out  by  the  common  law  in  the  succession  to  landed 
estates ;  yet  with  one  or  two  material  exceptions.  Like 
estates,  the  crown  will  descend  lineally  to  the  issue  of  the 
reigning  monarch  ;  as  it  did  from  king  John  to  Richard  II.  [  194  ] 
through  a  regular  pedigree  of  six  lineal  generations.  As  in 
common  descents,  the  preference  of  males  to  females,  and 
the  right  of  primogeniture  among  the  males,  are  strictly  ad- 
hered to.  Thus  Edward  V.  succeeded  to  the  crown,  in 
preference  to  Richard  his  younger  brother  and  Elizabeth 
his  elder  sister.  Like  lands  or  tenements,  the  crown,  on 
failure  of  the  male  line,  descends  to  the  issue  female ;  ac- 
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cording  to  the  ancient  British  custom  remarked  by  Tacitus  ;^ 
**  Solent  fceminarwm  ductu  bellare,  et  sexum  in  imperiis  non 
*^  discemere.**    Thus  Mary  I.  succeeded  to  Edward  VI.; 
and  the  line  of  Margaret  queen  of  Scots,  the  daughter  of 
Henry  VII.  succeeded  on  failure  of  the  line  of  Henry  VII L 
his  son.     But,  among  the  females,  the  crown  descends  by 
right  of  primogeniture  to  the  eldest  daughter  only  and  her 
issue ;  and  not,  as  in  common  inheritances,  to  all  the  daugh- 
ters at  once ;  the  evident  necessity  of  a  sole  succession  to 
the  throne  having  occasioned  the  royal  law  of  descents  to 
depart  from  the  common  law  in  this  respect:  and  therefore 
queen  Mary,  on  the  death  of  her  brother,  succeeded  to  the 
crown  alone,  and  not  in  partnership  with  her  sister  Eliza- 
beth.    Again :  the  doctrine  of  representation  prevails  in  the 
descent  of  the  crown,  as  it  does  in  other  inheritances ; 
whereby  the  lineal   descendants   of  any  person   deceased 
stand  in  the  same  place  as  their  ancestor,  if  living,  would 
have  done.     Thus  Richard  II.  succeeded  his  grandfather 
Edward  III.  in  right  of  his  father  the  black  prince ;  to  the 
exclusion    of  all    his    uncles,    his    grandfather's    younger 
children.     Lastly,   on   failure   of  lineal   descendants,   the 
crown  goes  to  the  next  collateral  relations  of  the  late  king; 
provided  they  are  lineally  descended  from  the  blood  royal, 
that  is,  from  that  royal  stock  which  originally  acquired  the 
crown.     Thus  Henry  I.  succeeded  to  William  II. ;  John  to 
Richard  I. ;  and  James  I.  to  Elizabeth  ;  being  all  derived 
from  the  conqueror,  who  was  then  the  only  regal  stock. 
But  herein  there  never  was  any  objection  (as  was  formerly 
the  case  of  common  descents)  to  the  succession  of  a  brother, 
an  uncle,  or  other  collateral  relation,  of  the   half  blood ; 
[  195  1  ^^^^  ^^f  where  the  relationship  proceeds  not  from  the  same 
couple  of  ancestors  (which  constitutes  a  kinsman  of  the 
whole  blood)  but  from  a  single  ancestor  only ;  as  when  two 
persons  are  derived  from  the  same  father,  and  not  from  the 
same  mother,  or  vice  versa :  provided  only,  that  the  one  an- 
cestor, from  whom  both  are  descended,  be  that  from  whose 
veins   the   blood  royal   is  communicated   to  each.     Thus 
Mary  I.  inherited  to  Edward  VI. ;  and  Elizabeth  inherited 
to  Mary;  all  children  of  the  same  father,  king  Henry  VIII., 

*  In  vit,  Agricolte. 
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but  all  by  different  mothers.     But  by  a  recent  statute^  the 
half  blood  is  not  now  excluded  in  any  common  descent  of 
lands. 
S.  The  doctrine  of  hereditary  right  does  by  no  means  s.  the  here- 

^       °  •'  .  ditary  right 

imply  an  indefeasible  right  to  the  throne^     No  man  will,  I  bnotinde- 
think,  assert  this,  that  has  considered  our  laws,  constitution, 
and  history,  without  prejudice,  and  with  any  degree  of  atten- 
tion.    It  is  unquestionably  in  the  breast  of  the  supreme  le- 
gislative authority  of  this  kingdom,  the  king  and  both  houses 
of  parliament  to  defeat  this  hereditary  right :  and,  by  par- 
ticular entails,  limitations,  and  provisions,  to  exclude  the 
immediate  heir,  and  vest  the  inheritance  in  any  one  else. 
This  is  strictly  consonant  to  our  laws  and  constitution:  as 
may  be  gathered  from  the  expression  so  frequently  used  in 
our  statute  book,  of ''  the  king's  majesty,  his  heirs,  and  suo- 
**  cessors."     In  which  we  may  observe,  that  as  the  word, 
**  heirs,"  necessarily  implies  an  inheritance  or  hereditary 
right,  generally  subsisting  in  the  royal  person  ;  so  the  word 
^^  successors,*'  distinctly  taken,  must  imply  that  this  inherit- 
ance may  sometimes  be  broken  through  ;  or,  that  there  may 
be  a  successor,  without  being  the  heir,  of  the  king.     And 
this  is  so  extremely  reasonable,  that  without  such  a  power, 
lodged  somewhere,  our  polity  would  be  very  defective.     For, 
let  us  barely  suppose  so  melancholy  a  case,  as  that  the  heir 
apparent  should  be  a  lunatic,  an  idiot,  or  otherwise  incapable 
of  reigning:   how  miserable  would  the  condition  of  the 
nation  be,  if  he  were  also  incapable  of  being  set  aside! — It 
is  therefore  necessary  that  this  power  should  be  lodged 
somewhere :    and  yet  the  inheritance,   and  regal  dignity, 
would  be  very  precarious  indeed,  if  this  power  were  expressly 
and  avowedly  lodged  in  the  hands  of  the  subject  only,  to  be 
exerted  whenever  prejudice,  caprice,  or  discontent  should  f  196  1 
happen  to  take  lead.     Consequently  it  can  no  where  be  so 
properly  lodged  as  in  the  two  houses  of  parliament,  by  and 
with  the  consent  of  the  reigning  king ;  who,  it  is  not  to  be 
supposed,  will  agree  to  any  thing  improperly  prejudicial  to  the 
rights  of  his  own  descendants.     And  therefore  in  the  king, 

«  8  &  4  W.  IV.  c.  106.  8. 6.    See       PHndjpkt  of  Eikl  Proptrly,  pp.  \A%, 
its  effects  on  the  law  stated  in  the       145. 
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l6rds,  and  commons,  in  parliament  assembled,  our  laws  have 

expressly  lodged  it. 
4.  the  crown      4.  But,  fourthly;  however  the  crown  may  be  limited  or 
descendible  transferred,  it  still  retains  its  descendible  quality,  and  be- 

qoality  how-  '  .  /• .  a 

eyeriiTOitcd.  comes  hereditary  m  the  wearer  of  it.     And  hence  in  our  law 
the  king  is  said  never  to  die,  in  his  political  capacity  ;  though, 
in  common  with  other  men,  he  is  subject  to  mortality  in  his 
natural :    because  immediately   upon   the  natural  death  of 
Heni7,  William,  or  Edward,  the  king  survives  in  his  suc- 
cessor.    For  the  right  of  the  crown  vests,  eo  instanti,  upon 
bi^  heir ;  either  the  luEres  nattis,  if  the  course  of  descent 
r^niaiils  unimpeached,  or  the  fusres  factus^  if  the  inheritance 
b^  under  any  particular  settlement.     So  that  there  can  be  no 
interregnum  ;  but  as  sir  Matthew  Hale*^  observes,  the  right 
of  sovereignty  is  fully  invested  in  the  successor  by  the  very 
descent  of  the  crown.     And  therefore,  however  acquired,  it 
becomes  in  him  absolutely  hereditary,  unless  by  the  rules  of 
thfe  limitation  it  is  otherwise  ordered  and  determined.     In 
tfa^  same  manner  as  landed  estates,  to  continue  our  former 
comparison,  are  by  the  law  hereditary,  or  descendible  to  the 
heirs  of  the  owner ;  but  still  there  exists  a  power,  by  which  the 
property  of  those  lands  may  be  transferred  to  another  person. 
If  this  transfer  be  made  simply  and  absolutely,  the  lands 
will  be  hereditary  in  the  new  owner,  and  descend  to  his  heir 
at  law ;  but  if  the  transfer  be  clogged  with  any  limitations, 
conditions,  or  entails,  the  lands  must  descend  in  that  channel, 
so  limited  and  prescribed,  and  no  other. 
These  four        In  thesc  four  points  consists,  as  I  take  it,  the  constitutional 
been  held     notiou  of  hereditary  right  to  the  throne :  which  will  be  still 
daysof  Egr-  fiirther  elucidated,  and  made  clear  beyond  all  dispute,  from  a 
r  197  1  ^^^^^  historical  view  of  the  succession  to  the  crown  of  Eng- 
land, the  doctrines  of  our  ancient  lawyers,  and  the  several 
acts  of  parliament  that  have  from  time  to  time  been  made,  to 
create,  to  declare,  to  confirm,  to  limit,  or  to  bar,  the  here- 
ditary title  to  the  throne.     And  in  the  pursuit  of  this  inquiry 
we  shall  find,  that,  from  the  days  of  Egbert,  the  first  sole 
monarch  of  this  kingdom,  even  to  the  present,  the  four  car- 
dinal maxims  above-mentioned  have  ever  been  held  the  con- 
stitutional canons  of  successions.     It  is  true,  this  succession, 

*  1  Hist.  P.  c.  61. 
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through  fraud,  or  force,  or  sometimes  through  necessity, 
when  in  hostile  times  the  crown  descended  on  a  minor  or  the 
like,  has  been  very  frequently  suspended ;  but  has  generally 
at  last  returned  back  into  the  old  hereditary  channel,  though 
sometimes  a  very  considerable  period  has  intervened.  And, 
even  in  those  instances  where  the  succession  has  been  vio- 
lated, the  crown  has  ever  been  looked  upon  as  hereditary 
in  the  wearer  of  it.  Of  which  the  usurpers  themselves 
were  so  sensible,  that  they  for  the  most  part  endeavoured 
to  vamp  up  some  feeble  show  of  a  title  by  descent,  in  order 
to  amuse  the  people,  while  they  gained  the  possession  of 
the  kingdom.  And,  when  possession  was  once  gained, 
they  considered  it  as  the  purchase  or  acquisition  of  a  new 
estate  of  inheritance,  and  transmitted,  or  endeavoured  to 
transmit  it  to  their  own  posterity,  by  a  kind  of  hereditary 
right  of  usurpation. 

King  Egbert  about  the  year  800,  found  himself  in  posses-  in  the  yev 
sion  of  the  throne  of  the  west  Saxons,  by  a  long  and  undis- 
turbed descent  from  his  ancestors  of  above  three  hundred 
years.  How  his  ancestors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not 
much  to  inquire ;  and  is  indeed  a  point  of  such  high  anti- 
quity, as  must  render  all  inquiries  at  best  but  plausible 
guesses.  His  right  must  be  supposed  indisputably  good, 
because  we  know  no  better.  The  other  kingdoms  of  the 
heptarchy  he  acquired,  some  by  consent,  but  most  by  a 
voluntary  submission.  And  it  is  an  established  maxim  in 
civil  polity,  and  the  law  of  nations,  that  when  one  country  is 
united  to  another  in  such  a  manner,  as  that  one  keeps  its 
government  and  states,  and  the  other  loses  them ;  the  latter 
entirely  assimilates  with  or  is  melted  down  in  the  former,  and  r  ]9g  1 
must  adopt  its  laws  and  customs.^  And  in  pursuance  of 
this  maxim  there  hath  ever  been,  since  the  union  of  the  hep- 
tarchy in  king  Egbert,  a  general  acquiescence  under  the 
hereditary  monarchy  of  the  west  Saxons,  through  all  the 
united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period  From  Egbert 
of  above  two  hundred  years,  the  crown  descended  regularly,  ironside  the 
through  a  succession  of  fifteen  princes,  without  any  deviation  seended  re. 

*  Puff.  L.  of  N.and  N.  b.  S.c.  12.  $.6. 
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or  interruption :  save  only  that  the  sons  of  king  Ethelwolf 

succeeded  to  each  other  in  the  kingdonii  without  regard  to 

the  children  of  the  elder  branches,  according  to  the  rule  of 

succession  prescribed  by  their  father,  and  confirmed  by  the 

wittena-gemote,  in  the  heat  of  the  Danish  invasions ;  and 

also  that  king   Edred,  the  uncle  of  Edwy,  mounted  the 

throne  for  about  nine  years,  in  the  right  of  his  nephew  a 

minor,  the  times  being  very  troublesome  and  dangerous. 

But  this  was  with  a  view  to  preserve,  and  not  to  destroy,  the 

succession ;  and  accordingly  Edwy  succeeded  him. 

?*n8We  di        ^'"8  Edmund  Ironside  was  obliged,  by  the  hostile  irrup- 

idn^OTf      *'^"  ^^  *^®  Danes,  at  first  to  divide  his  kingdom  with  Canute, 

'withcanutc,  \iixitf  of  Denmark;  and  Canute,  after  his  death,  seized  the 

who,  on  Ed-         o  '  '  ' 

SS^sdzed  whole  of  it,  Edmund's  sons  being  driven  into  foreign  coun- 
Se^e^'o?  tries.  Here  the  succession  was  suspended  by  actual  force, 
Se^swSm*'  and  a  new  family  introduced  upon  the  throne :  in  whom 
Sored"  toe  however  this  new  acquired  throne  continued  hereditary  for 
g^lj^^g  three  reigns;  when,  upon  the  death  of  Hardiknute,  the 
Confessor,  ancicut  Saxon  line  was  restored  in  the  person  of  Edward  the 
confessor. 

He  was  not  indeed  the  true  heir  to  the  crown,^  being  the 
younger  brother  of  king  Edmund  Ironside,  who  had  a  son 
Edward,  surnamed  (from  his  exile)  the  outlaw,  still  living. 
But  this  son  was  then  in  Hungary ;  and,  the  English  having 
just  shaken  off  the  Danish  yoke,  it  was  necessary  that  some- 
body on  the  spot  should  mount  the  throne ;  and  the  confessor 
[  199  ]  was  the  next  of  the  royal  line  then  in  England.     On  his  de- 
on  whose     ccase  without  issue,  Harold  II.  usurped  the  throne;  and 
roid  II.        almost  at  the  same  instant  came  on  the  Norman  invasion :  the 
throne.        right  to  the  crown  being  all  the  time  in  Edgar,  surnamed 
Atheling,  (which  signifies  in  the  Saxon  language  iUustriouSf 
or  of  royal  blood)  who  was  the  son  of  Edward  the  outlaw, 
and  grandson  of  Edmund  Ironside ;  or,  as  Matthew  Paris^^ 
well  expresses  the  sense  of  our  old  constitution,  ^^Edmundus 
"  autem  latvsferreum^  rex  naturalis  de  stirpe  regum^  genuit 

'  Mr.  Justice  Coleridge  on  this  re-  mund,  was  the  true  heir  to  the  crown, 

marks,  that  Edward  the  Confessor,  at  least  in  preference  to  Edmund,  or 

being  the  legitimate  son  of  Ethelred  any  child  of  his. 
the  Unlucky,  and  having  been  super-  *  A.  D.  1066. 

seded  by  his  illegitimate  brother  Ed- 
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"  Edwardum  ;  et  Edwardus  genuit  Edgarum,  cut  de  jure 
**  dehehatur  regnum  AnghrumJ* 

William  the  Norman  claimed  the  crown  by  virtue  of  Ewhowasdis. 
pretended  grant  from  king  Edward  the  Confessor ;  a  grant  wSSSm^e^ 
which,  if  real,  was  in  itself  utterly  invalid :  because  it  was  ^"*^"®^'* 
made,  as  Harold  well  observed  in  his  reply  to  William's  de- 
mand,^ ^^  absque  generaU  senatuSy  et  popuU  conventu  et 
^^  edicto  ;*'  which  also  very  plainly  implies,  that  it  then  was 
generally  understood  that  the  king,  with  consent  of  the 
general  council,  might  dispose  of  the  crown  and  change  the 
line  of  succession.  William's  title  however  was  altogether 
as  good  as  Harold's,  he  being  a  mere  private  subject,  and 
an  utter  stranger  to  the  royal  blood.  Edgar  Atheling's  un- 
doubted right  was  overwhelmed  by  the  violence  of  the  times; 
though  frequently  asserted  by  the  English  nobility  after  the 
conquest,  till  such  time  as  he  died  without  issue :  but  all 
their  attempts  proved  unsuccessful,  and  only  served  the  more 
firmly  to  establish  the  crown  in  the  family  which  had  newly 
acquired  it. 

This  conquest  then  by  William  of  Normandy  was,  like  byftwce, 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of 
England  into  a  new  family ;  but,  the  crown  being  so  trans* 
ferred,  all  the  inherent  properties  of  the  crown  were  with  it 
transferred  also.  For  the  victory  obtained  at  Hastings  not 
being*  a  victory  over  the  nation  collectively,  but  only  over 
the  person  of  Harold,  the  only  right  that  the  conqueror 
could  pretend  to  acquire  thereby,  was  the  right  to  possess 
the  crown  of  England,  not  to  alter  the  nature  of  the  go- 
vernment And  therefore,  as  the  English  laws  still  re-  r  ^(jq  1 
mained  in  force,  he  must  necessarily  take  the  crown  subject 
to  those  laws,  and  with  all  its  inherent  properties ;  the  first 
and  principal  of  which  was  its  descendibility.  Here  then 
we  must  drop  our  race  of  Saxon  kings,  at  least  for  a  while, 
and  derive  our  descents  from  William  the  Conqueror  as  from 
a  new  stock,  who  acquired  by  right  of  war  (such  as  it  is,  yet 
still  the  dernier  resort  of  kings)  a  strong  and  undisputed 
title  to  the  inheritable  crown  of  England. 

Accordingly  it  descended  from  him  to  his   sons  William  ^**** 

«»  William  of  Malmsb.  /.  3. 

*  Hale,  Hist.  C.  L  c.  5.     Seld.  Review  of  Tithes,  c.  8. 
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floendedto  H.  and  Henrv  I.  Robert,  it  must  be  owned,  his  eldest  son, 
liam  II.  and  was  kept  out  01  possession  by  the  arts  and  violence  of  his 
brethren  ;  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  some  time  in  the  law  of  descents,  (though  never 
adopted  as  the  rule  of  public  successions^)  that  when  the 
eldest  son  was  already  provided  for,  (as  Robert  was  consti* 
tuted  duke  of  Normandy  by  his  father's  will)  in  such  a  case 
the  next  brother  was  entitled  to  enjoy  the  rest  of  their 
father's  inheritance.  But,  as  he  died  without  issue,  Henry 
at  last  had  a  good  title  to  the  throne,  whatever  he  might  have 
at  first, 
who  was  Stephen  of  Blois,^  who  succeeded  him,  was  indeed  the 

sacceededby 

Stephen^      graudsou  of  the  conqueror  by  Adelicia  his  daughter,  and 
tie  better     claimed  the  throne  by  a  feeble  kind  of  hereditary  riffht : 

than  a  usur-  ,  •'  ./      o 

p«r.  not  as  being  the  nearest  of  the  male  line,  but  as  the  nearest 

male  of  the  blood  royal,  excepting  his  elder  brother  Theo- 
bald ;  who  was  earl  of  Blois,  and  therefore  seemed  to  have 
waived,  as  he  certainly  never  insisted  on,  so  troublesome 
and  precarious  a  claim.  The  real  right  was  in  the  empress 
Matilda  or  Maud,  the  daughter  of  Henry  I. ;  the  rule  of 
succession  being  (where  women  are  admitted  at  all)  that  the 
daughter  of  a  son  shall  be  preferred  to  the  son  of  a  daugh- 
ter. So  that  Stephen  was  little  better  than  a  mere  usurper ; 
and  therefore  he  rather  chose  to  rely  on  a  title  by  election,^ 

[  ^01  ]  while  the  empress  Maud  did  not  fail  to  assert  her  hereditary 
right  by  the  sword:  which  dispute  was  attended  with  various 
success,  and  ended  at  last  in  the  compromise  made  at  Wal- 
lingford,  that  Stephen  should  keep  the  crown,  but  that  Henry 
the  son  of  Maud  should  succeed  him ;  as  he  afterwards  ac- 
cordingly did. 

Succeeded        Hcury,  the  sccoud  of  that  name,  was  (next  after  his  mo- 

by  Henry  II.  ^j^^  Matilda)  the  undoubtcd  heir  of  William  the  Conqueror ; 
but  he  had  also  another  connexion  in  blood,  which  endeared 


i  See  Lord  Lyttleton's  Life  of  Henry 
II.  Vol.  I.  p.  467. 

^  Stephen  U  generally  called  as 
above  by  Blackstone,  Stephen  of  Blois, 
but  incorrectly.  His  father  -was  Earl 
of  Blois,  and  then  his  brother.  He 
was  Earl  of  Boulogne,  in  right  of  his 
wife.  Thus  the  shadow  of  title  by 
which  he  claimed  the  throne  really 


belonged  to  his  elder  brother,  as  no- 
ticed  by  Sir  Richard  Baker,  in  his 
Chronicle — Life  of  Stephen, 

1  **  Ego  Stephanus  Dei  gralia  assensu 
**  cleri  et  populi  in  regem  Anglorum 
**  electus,  8^0."  (Cart,  A,  D,  1136. 
Ric.  de  Hagustald.  314.  Hearne  ad 
Guil.  Neubr.lU,) 
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him  still  farther  to  the  English.  He  was  lineally  descended 
from  Edmund  Ironside,  the  last  of  the  Saxon  race  of  here- 
ditary kings.  For  Edward  the  outlaw,  the  son  of  Edmund 
Ironside,  had  (besides  Edgar  Atheling,  who  died  without 
issue)  a  daughter  Margaret,  who  was  married  to  Malcolm 
king  of  Scotland :  and  in  her  the  Saxon  hereditary  right 
resided.  By  Malcolm  she  had  several  children,  and  among 
the  rest  Matilda  the  wife  of  Henry  L,  who  by  him  had  the 
empress  Maud,  the  mother  of  Henry  11.  Upon  which  ac- 
count the  Saxon  line  is  in  our  histories  frequently  said  to 
have  been  restored  in  his  person :  though  in  reality  that 
right  subsisted  in  the  sons  of  Malcolm  by  queen  Margaret ; 
king  Henry's  best  title  being  as  heir  to  the  conqueror. 

From  Henry  II.  the  crown  descended  to  his  eldest  son 
Richard  I.,  who  dying  childless,  the  right  vested  in  his  ne-  Then  m. 
phew  Arthur,  the  son  of  Geoffrey  his  next  brother :  but  whdSs'dSTth 
John,  the  youngest  son  of  king  Henry,  seized  the  throne ;  the  turo  "f 
claiming,  as  appears  from  his  charters,  the  crown  by  here* 
ditary  right  \^  that  is  to  say,  he  was  next  of  kin  to  the  de- 
ceased king,  being  his  surviving  brother :  whereas  Arthur 
was  removed  one  degree  farther*  being  his  brother's  son, 
though  by  right  of  representation  he  stood  in  the  place  of  his 
father  Geofirey*  And  however  flimsy  this  title,  and  those  of 
William  Rufus  and  Stephen  of  Blois,  may  appear  at  this 
distance  to  us,  after  the  law  of  descents  hath  now  been  settled 
for  so  many  centuries,  they  were  sufficient  to  puzzle  the  un- 
derstandings of  our  brave,  but  unlettered,  ancestors.  Nor 
indeed  can  we  wonder  at  the  number  of  partizans,  who  r  oao  i 
espoused  the  pretensions  of  king  John  in  particular ;  since 
even  in  the  reign  of  his  father,  king  Henry  IL  it  was  a 
point  undetermined,^  whether,  even  in  common  inheritances, 
the  child  of  an  elder  brother  should  succeed  to  the  land  in 
right  of  representation  or  the  younger  surviving  brother  in 
right  of  proximity  of  blood.  Nor  is  it  to  this  day  decided 
in  the  collateral  succession  to  the  fiefs  of  the  empire,  whether 
the  order  of  the  stocks,  or  the  proximity  of  degree  shall 
take  place.^  However,  on  the  death  of  Arthur  and  his  sister 

"  "—Regui   Angl'nr ;    quod   nobit  "  Glanv.  /.  7.  c.  3. 

'*jure  competit  hiertdUaris,**    Sfelm.  **  Mod    Un.  Hist.  xxx.  612. 

Hist.  R,  Job,  (ipud  Wilkin?,  354. 
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Next  Us  sou  Eleanor  without  issue,  a  clear  and  indisputable  title  vested 
wh?^^a  in  Henry  III.  the  son  of  John:  and  from  him  to  Richard 
thl"JiSSB,*°  the  second,  a  succession  of  six  generations,  the  crown  de- 
Iclmdedfor  scended  in  the  true  hereditary  line.  Under  one  of  which 
tionllSi^  race  of  princes?  we  find  it  declared  in  parliament,  "  that  the 
regular  une.  „  j^^  ^^  ^j^^  crown  of  England  is,  and  always  hath  been, 

^'  that  the  children  of  the  king  of  England,  whether  born 

'*  in  England  or  elsewhere,  ought  to  bear  the  inheritance 

"  after  the  death  of  their  ancestors.     Which  law  our  sove- 

*'  reign  lord  the  king,  the  prelates,  earls,  and  barons,  and 

^*  other  great  men,  together  with  all  the  commons  in  par- 

^'  liament  assembled,  do  approve  and  affirm  for  ever.*' 

On  Richard       Upou  Richard  the  second's  resignation  of  the  crown,  he 

nation  the    having  no  children,  the  right  resulted  to  the  issue  of  his 

edtothe      grandfather  Edward  III.     That  king  had  many  children, 

ward  in.  '  besides  his  eldest,  Edward  the  black  prince  of  Wales,  the 

werewii.     father  of  Richard  II.:  but  to  avoid  confusion  I  shall  only 

liam  wbo 

died 'without  mention  three  ;  William  his  second  son,  who  died  without 
neidukeof   issuc ;  Lionel  duke  of  Clarence,  his  third  son;  and  John  of 
John  of       Gant,  duke  of  Lancaster,  his  fourth.     By  the  rules  of  sue- 
cession  therefore  the  posterity  of  Lionel  duke  of  Clarence 
were  entitled  to  the  throne,  upon  the  resignation  of  king 
Richard ;  and  had  accordingly  been  declared  by  the  king, 
many  years  before,   the  presumptive  heirs  of  the  crown: 
which  declaration  was  also  confirmed  in  parliament.^     But 
Henry  duke  of  Lancaster,  the  son  of  John  of  Gant,  having 
[  203  ]  then  a  large  army  in  the  kingdom,  the  pretence  of  raising 
whose  son    which  was  to  rccovcr  his  patrimony  firom  the  king,  and  to 
^;^®iy,    redress  the  grievances  of  the  subject,  it  was  impossible  for 
any  other  title  to  be  asserted  with  any  safety ;  and  he  became 
king  under  the  title  of  Henry  IV.     But,  as  sir  Matthew 
Hale  remarks,'^  though  the  people  unjustly  assisted  Henry 
IV.  in  his  usurpation  of  the  crown,  yet  he  was  not  admitted 
thereto,  until  he  had  declared  that  he  claimed,  not  as  a  con- 
queror, (which  he  very  much  inclined  to  do)  *  but  as  a  suc- 
cessor, descended  by  right  line  of  the  blood  royal ;  as  ap- 
pears from  the  rolls  of  parliament  in  those  times.     And  in 
order  to  this  he  set  up  a  shew  of  two  titles :  the  one  upon 

P  Stat.  26  Edw.  III.  st.  2.  '  Hist.  C.  L.  c.  5. 

«  Standfbrd's  Geneal.  Hist.  246.  *  Seld.  tit.  Hon.  1.3. 
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the  pretence  of  being  the  first  of  the  blood  royal  in  the  en- 
tire male  line,  whereas  the  duke  of  Clarence  left  only  one 
daughter,  Philippa ;  from  which  female  branch,  by  a  mar- 
riage with  Edmond  Mortimer  earl  of  March,  the  house  of 
York  descended :  the  other,  by  reviving  an  exploded  rumour, 
first  propagated  by  John  of  Gant,  that  Edmond  earl  of 
Lancaster  (to  whom  Henry's  mother  was  heiress)  was  in 
reality  the  elder  brother  of  king  Edward  I. ;  though  his  pa- 
rents, on  account  of  his  personal  deformity,  had  imposed 
him  on  the  world  for  the  younger :  and  therefore  Henry 
would  be  entitled  to  the  crown,  either  as  successor  to 
Richard  II.,  in  case  the  entire  male  line  was  allowed  a  pre- 
ference to  the  female ;  or,  even  prior  to  that  unfortunate 
prince,  if  the  crown  could  descend  through  a  female,  while 
an  entire  male  line  was  existing. 

However,  as  in  Edward  the  third's  time  we  find  the  par-  in  whose 

,  *  reign  the 

Iiament  approving  and  affirming  the  law  of  the  crown,  as  be-  J"^®^®^®** 
fore  stated,  so  in  the  reign  of  Henry  IV.  they  actually  ex-^^fw 
erted  their  right  of  new-settlinff  the  succession  to  the  crown,  thehouseof 

^  ^  Lancaster. 

And  this  was  done  by  the  statute  7  Hen.  IV.  c.  ^,  whereby  . 
it  is  enacted,  "  that  the  inheritance  of  the  crown  and  realms 
**  of  England  and  France,  and  all  other  the  king's  do- 
*'  minions,  shall  be  set  and  remain^  in  the  person  of  our 
'^  sovereign  lord  the  king,  and  in  the  heirs  of  his  body 
*'  issuing ;"  and  prince  Henry  is  declared  heir  apparent  to 
the  crown,  to  hold  to  him  and  the  heirs  of  his  body  issuing,  [  204  ] 
with  remainder  to  lord  Thomas,  lord  John,  and  lord  Hum- 
phry, the  king's  sons,  and  the  heirs  of  their  bodies  respec- 
tively :  which  is  indeed  nothing  more  than  the  law  would 
have  done  before,  provided  Henry  the  fourth  had  been  a 
rightful  king.  It  however  serves  to  shew  that  it  was  then 
generally  understood,  that  the  king  and  parliament  had  a 
right  to  new-model  and  regulate  the  succession  to  the  crown; 
and  we  may  also  observe,  with  what  caution  and  delicacy 
the  parliament  then  avoided  declaring  any  sentiment  of 
Henry's  original  title.  However  sir  Edward  Coke  more  than 
once  expressly  declares,^  that  at  the  time  of  passing  this  act 
the  right  of  the  crown  was  in  the  descent  from  Philippa, 
daughter  and  heir  of  Lionel  duke  of  Clarence. 

^  aoit  mys  et  demoergt,  "  4  Inst.  37.  ^05. 
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Henry  T.         Nevertheless  the  crown  descended  regularly  from  Henry 

and  VI.  his  g  J  J 

sonuid       IV.  to  his  son  and  grandson  Henry  V.  and  VI.;  in  the 

sacceeded,    latter  of  whose  reigns  the  house  of  York  asserted  their  dor- 
bat  the  A         .  1       1  •        1  • 

^ouse  of      mant  title ;  and,  after  imbruing  the  kingdom  in  blood  and 
prevaUed  In  coufusion  for  scven  years  together,  at  last  established  it  in 

the  person  "^  o  * 

of  Edward    the  person  of  Edward  IV.     At  his  accession  to  the  throne, 
after  a  breach  of  the  succession  that  continued  for  three  de- 
scents, and  above  threescore  years,  the  distinction  of  a  king 
dejure  and  a  king  de facto  began  to  be  first  taken  ;  in  order 
to  indemnify  such  as  had  submitted  to  the  late  establish- 
ment, and  to  provide  for  the  peace  of  the  kingdom  by  con- 
firming all  honours  conferred  and  all  acts  done,  by  those  who 
were  now  called  the  usurpers,  not  tending  to  the  disherison 
of  the  rightful  heir.     In  statute  1  Edw.  IV.  c.  1,  the  three 
Henrys  are  styled,  "  late  kings  of  England  successively  in 
"  dede,  and  not  of  ryght."     And,  in  all  the  charters  which 
I  liave  met  with  of  king  Edward,  wherever  he  has  occasion 
to  speak  of  any  of  the  line  of  Lancaster,  he  calls  them  **  nu- 
"  per  de  facto y  et  non  de  jurey  reges  Anglice^ 
who  left  two      Edward  IV.  left  two  sons  and  a  daughter;   the  eldest  of 
daughter,*   which  SOUS,  king  Edward  V.  enjoyed  the  regal  dignity  for  a 
Edward  V.    vcry  short  time,  and  was  then  deposed  by  Richard  his  unna- 
Richardiii.  tural  uuclo,  who  immediately  usurped  the  royal  dignity ; 
having  previously  insinuated  to  the  populace  a  suspicion  of 
bastardy  in  the  children  of  Edward  IV.,  to  make  a  shew  of 
[  205  ]  some  hereditary  title ;  after  which  he  is  generally  believed 
to  have  murdered  his  two  nephews  ;   upon  whose  death  the 
right  of  the  crown  devolved  to  their  sister  Elizabeth. 
Who  was         The  tyrannical  reign  of  king  Richard  III.  gave  occasion 
SS^Jf.   to  Henry  earl  of  Richmond  to  assert  his  title  to  the  crown. 
A  title  the  most  remote  and  unaccountable  that  was  ever 
set  up,  and  which  nothing  could  have  given  success  to, 
but  the  universal  detestation  of  the  then  usurper  Richard. 
For,  besides  that  he  claimed  under  a  descent  from  John  of 
Gant,  whose  title  was  now  exploded,  the  claim  (such  as  it 
was)  was  through  John  Earl  of  Somerset,  a  bastard  son, 
begotten  by  John  of  Gant  upon  Catherine  Swinford.     It 
is  true,  that,  by  an  act  of  parliament  20  Ric.  II.,  this  son 
was,  with  others,  legitimated  and  made  inheritable  to  all 
lands,  ofiices,   and  dignities,   as  if  he  had  been  born  in 


Ch.    III.]  OF   THE   KING   AND   HIS   TITLE.  21' 

wedlock :  but  still,  with  an  express  reservation  of  the  crown, 
**  except  a  dignitate  regalu^^ 

Notwithstanding  all  this,  immediately  after  the  battle  of 
Bosworth  field,  he  assumed  the  regal  dignity:  the  right 
of  the  crown  then  being,  as  sir  Edward  Coke  expressly 
declares,^  in  Elizabeth,  eldest  daughter  of  Edward  IV. : 
and  his  possession  was  established  by  parliament,  holden 
the  first  year  of  his  reign.  In  the  act  for  which  purpose, 
the  parliament  seems  to  have  copied  the  caution  of  their 
predecessors  in  the  reign  of  Henry  IV.:  and  therefore  (as 
lord  Bacon  the  historian  of  this  reign  observes)  carefully 
avoided  any  recognition  of  Henry  VII's.  right,  which 
indeed  was  none  at  all ;  and  the  king  would  not  have  it 
by  way  of  new  law  or  ordinance,  whereby  a  right  might 
seem  to  be  created  and  conferred  upon  him ;  and  therefore 
a  middle  way  was  rather  chosen,  by  way  (as  the  noble 
historian  expresses  it)  of  establishment^  and  that  under 
covert  and  indifferent  words,  "  that  the  inheritance  of  the 
"  crown  should  rest,  remain,  and  abide  in  king  Henry  VII, 
"  and  the  heirs  of  his  body :"  thereby  providing  for  the 
future,  and  at  the  same  time  acknowledging  his  present 
possession ;  but  not  determining  either  way,  whether  that  [  gQg  -i 
possession  was  de  jure  or  de  facto  merely.  However,  he 
soon  after  married  Elizabeth  of  York,  the  undoubted  heiress  22^°^^; 
of  the  conqueror,  and  thereby  gained  (as  sir  Edward  Coke^  5^**ui6 
declares)  by  much  his  best  title  to  the  crown.  Whereupon  JSJ^l^iv; 
the  act  made  in  his  favour  was  so  much  disregarded,  that  it 
never  was  printed  in  our  statute  books. 

Henry  the  eighth,  the  issue  of  this  marriage,  succeeded  Henry  viii 
to  the  crown  by  clear  indisputable  hereditary  right,  andhSS^*"** 
transmitted  it  to  his  three  children  in  successive  order.  sSSed. 
But  in  his  reign  we  at  several  times  find  the  parliament 
^busy  in  regulating  the  succession  to  the  kingdom.     And, 
*  ""  St,  by  statute  25  Hen.  VIII.  c.  12,  which  recites  the 
ischiefs  which  have  and  may  ensue  by  disputed  titles, 
ecause  no  perfect  and  substantial  provision  hath  been 
by  law  concerning  the  succession ;  and  then  enacts 
t  the  crown  shall  be  entailed  to  his  majesty,  and  the 
418  or  heirs  male  of  his  body ;  and  in  default  of  such  sons 

"  4  Inst  36.  "^  Ibid.  37.  «  Ihid.  37. 
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to  the  lady  Elizabeth  (who  is  declared  to  be  the  king's 
eldest  issue  female^  in  exclusion  of  the  lady*  Mary,  on 
account  of  her  supposed  illegitimacy  by  the  divorce  of  her 
mother  queen  Catherine)  aiyl  to  the  lady  Elizabeth's  heirs 
of  her  body ;  and  so  on  from  issue  female  to  issue  female, 
and  the  heirs  of  their  bodies,  by  course  of  inheritance 
according  to  their  ages,  cls  the  crown  of  England  hath  been 
accustomed  and  ottght  to  go,  in  case  where  there  be  heirs 
female  of  the  same :  and  in  default  of  issue  female,  then  to 
the  king's  right  heirs  for  ever.  This  single  statute  is  an 
ample  proof  of  all  the  four  positions  we  at  first  set  out 
with. 

3ut,  upon  the  king's  divorce  from  Ann  Boleyn,  this 
statute  was,  with  regard  to  the  settlement  of  the  crown, 
repealed  by  statute  28  Hen.  VIII.  c.  7,  wherein  the  lady 
Elizabeth  is  also,  as  well  as  the  lady  Mary,  bastardized, 
and  the  crown  settled  on  the  king's  children  by  queen  Jane 
Seymour,  and  his  future  wives;  and,  in  defect  of  such 
children,  then  with  this  remarkable  remainder,  to  such 
persona  as  the  king  by  letters  patent,  or  last  will  and  testa- 

F  ^y  1  ment,  should  lin^it  and  appoint  the  same*  A  vast  power;  but, 
notwithstanding,  as  it  was  regularly  vested  in  him  by  the 
3upreme  legislative  authority,  it  was  therefore  indisputably 
valid.  But  this  power  was  never  carried  into  execution ; 
for  by  statute  35  Hen.  VI H.  c,  1,  the  king's  two  daughters 
are  legitimated  again,  and  the  crown  is  limited  to  prince 
Edward  by  name,  after  that  to  the  lady  Mary,  and  then  to 
the  lady  Elizabeth,  and  the  heirs  of  their  respective  bodies  ; 
which  succession  took  efiect  accordingly,  being  indeed  no 
other  than  the  usual  course  of  the  law,  with  regard  to  the 
descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  acts  for   limiting  the 

Mary.  successioH,  fey  statutc  1  Mar.  p.  ^,  c,  I,  queen  Mary's 
hereditary  right  to  the  throne  is  acknowledged  and  recog- 
nized in  these  words :  "  the  crown  of  these  realms  is  most 
**  lawfully,  justly,  and  rightly  descended  and  come  to  the 
**  queen's  highness  that  now  is,  being  the  very,  true,  and 
**  undoubted  heir  and  inheritrix  thereof."  And  again, 
\ipon  the  queen's  marriage  with  Philip  of  Spain,  in  the 
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statute  which  settles  the  preliminaries  of  that  matchj  the 
hereditary  right  to  the  crown  is  thus  asserted  and  declared : 
'*  as  touching  the  right  of  the  queen's  inheritance  in  the 
''  realm  and  dominions  of  England,  the  children,  whether 
^*  male  or  female,  shall  succeed  in  them,  according  to  the 
**  known  laws,  statutes,  and  customs  of  the  same."  Which 
determination  of  the  parliament,  that  the  succession  shall 
continue  in  the  usual  course,  seems  tacitly  to  imply  a  power 
of  new-modelling  and  altering  it,  in  case  the  legislature  had 
thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognized  Elizabeth. 
in  still  stronger  terms  than  her  sister's;  the  parliament 
acknowledging,*  "  that  the  queen's  highness  is,  and  in  very 
**  deed  and  of  most  mere  right  ought  to  be,  by  the  laws  of 
"  God,  and  the  laws  and  statutes  of  this  realm,  our  most 
"  lawful  and  rightful  sovereign  liege  lady  and  queen ;  and 
"  that  her  highness  is  rightly,  lineally,  and  lawfully  de-  [  208  ] 
**  scended  and  come  of  the  blood  royal  of  this  realm  of 
^'  England ;  in  and  to  whose  princely  person,  and  to  the 
"  heirs  of  her  body  lawfully  to  be  begotten,  after  her,  the 
**  imperial  crown  and  dignity  of  this  realm  doth  belong." 
And  in  the  same  reign,  by  statute  13  Eliz.  c.  1,  we  find  the 
right  of  parliament  to  direct  the  succession  of  the  crown  as- 
serted in  the  most  explicit  words.  "  If  any  person  shall 
"  holdi  affirm,  or  maintain  that  the  common  laws  of  this 
^*  realm,  not  altered  by  parliament,  ought  not  to  direct  the 
**  right  of  the  crown  of  England ;  or  that  the  queen'a 
^'  majesty,  with  and  by  the  authority  of  parliament,  is  not 
^*  able  to  make  laws  and  statutes  of  sufficient  force  and 
"  validity,  to  limit  and  bind  the  crown  of  this  realm,  and 
*'  the  descent,  limitation,  inheritance,  and  government 
^'  thereof: — such  person,  so  holding,  affirming,  or  maintain- 
^'  ing,  shall,  during  the  life  of  the  queen,  be  guilty  of  high 
'^  treason ;  and  afler  her  decease  shall  be  guilty  of  a  mis- 
^'  demeanor,  and  forfeit  his  goods  and  chattels." 

On  the  death  of  queen  Elizabeth,  without  issue,  the  line 
of  Henry   VIII.   became   extinct.      It  therefore  became 
necessary  to  recur  to  the  other  issue  of  Henry  VII.  by  JJ^^g*?™* 
Elizabeth   of   York  his   queen:    whose    eldest   daughter 

y  1  Mar.  p.  2.  c.  2  *  Stat.  1  £liz.  c.  3. 
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Margaret  having  married  James  IV.  king  of  Scotland,  king 
James  the  sixth  of  Scotland,  and  of  England  the  first,  was 
the  lineal  descendant  from  that  alliance.  So  that  in  his 
person,  as  clearly  as  in  Henry  VIII.  centred  all  the  claims 
of  different  competitors,  from  the  conquest  downwards,  he 
being  indisputably  the  lineal  heir  of  the  conqueror.  And, 
what  is  still  more  remarkable,  in  his  person  also  centred  the 
right  of  the  Saxon  monarchs,  which  had  been  suspended 
from  the  conquest  till  his  accession.  For,  as  was  formerly 
observed,  Margaret  the  sister  of  Edgar  Atheling,  the 
daughter  of  Edward  the  outlaw,  and  grand-daughter  of 
king  Edmund  Ironside,  was  the  person  in  whom  the 
hereditary  right  of  the  Saxon  kings,  supposing  it  not 
abolished  by  the  conquest,  resided.  She  married  Malcolm 
king  of  Scotland;  and  Henry  II.  by  a  descent  from  Ma- 
[  209  ]  tilda  their  daughter,  is  generally  called  the  restorer  of  the 
Saxon  line.  But  it  must  be  remembered,  that  Malcolm  by 
his  Saxon  queen  had  sons  as  well  as  daughters ;  and  that 
the  royal  family  of  Scotland  from  that  time  downwards  were 
the  offspring  of  Malcolm  and  Margaret.  Of  this  royal 
&mily  king  James  the  first  was  the  direct  lineal  heir,  and 
therefore  united  in  his  person  every  possible  claim  by  here- 
ditary right  to  the  English  as  well  as  Scottish  throne,  being 
the  heir  both  of  Egbert  and  William  the  Conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wisdom,  who  could  deduce  an  hereditary  title  for  more  than 
eight  hundred  years,  should  easily  be  taught  by  the  flat- 
terers of  the  times  to  believe  there  was  something  divine  in 
this  right,  and  that  the  finger  of  Providence  was  visible  in 
its  preservation.  Whereas,  though  a  wise  institution,  it  was 
clearly  a  human  institution ;  and  the  right  inherent  in  him 
no  natural,  but  a  positive,  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  English  parliament ;  who  by  sta- 
tute 1  Jac.  L  c.  1,  did  **  recognize  and  acknowledge,  that 
**  immediately  upon  the  dissolution  and  decease  of  Elizabeth 
"  late  queen  of  England,  the  imperial  crown  thereof  did  by 
^'  inherent  birthright,  and  lawful  and  undoubted  succession^ 
'^  descend  and  come  to  his  roost  excellent  majesty,  as  being 
"  lineally,  justly,  and  lawfully,  next  and  sole  heir  of  the 
*^  blood  royal  of  this  realm."    Not  a  word  here  of  any  right 
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immediately  derived  from  heaven :  which,  if  it  existed  any 
where,  must  be  sought  for  among  the  aborigines  of  the  island, 
the  ancient  Britons ;  among  whose  princes  indeed  some  have 
gone  to  search  it  for  him.* 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most 
undoubtedly  is,  it  is  still  more  astonishing,  that  when  so 
many  human  hereditary  rights  had  centred  in  this  king,  his 
son  and  heir  king  Charles  the  first  should  be  told  by  those  [  glO  ] 
infamous  judges,  who  pronounced  his  unparalleled  sentence,  charies  i. 
that  he  was  an  elective  prince ;  elected  by  his  people,  and 
therefore  accountable  to  them,  in  his  own  proper  person,  for 
his  conduct.  The  confusion,  instability,  and  madness,  which 
followed  the  fatal  catastrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  standing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages ;  as  they  proved  at  last  to  the 
then  deluded  people:  who,  in  order  to  recover  that  peace  The  oonven- 

.  ,  ^  tion-parlia- 

and  happiness  which  for  twenty  years  together  they  had  lost,  ment,  i66o. 

in  a  solemn  parliamentary  convention  of  the  states  restored 

the  right  heir  of  the  crown.     And  in  the  proclamation  for 

that  purpose,  which  was  drawn  up  and  attended  by  both 

houses,^  they  declared,  "  that,  according  to  their  duty  and 

'*  allegiance,  they  did  heartily,  joyfully,  and  unanimously 

*^  acknowledge  and  proclaim,  that  immediately  upon  the  de- 

"  cease  of  our  late  sovereign  lord  king  Charles,  the  imperial 

"  crown  of  these  realms  did  by  inherent  birthright  and  law- 

''  ful  and  undoubted  succession  descend  and  come  to  his 

most  excellent  majesty  Charles  the  second,  as  being  li-  charics  ii. 

neally,  justly,  and  lawfully,  next  heir  of  the  blood  royal  of 
^*  this  realm :  and  thereunto  they  most  humbly  and  faithfully 
''  did  submit  and  oblige  themselves,  their  heirs,  and  poste- 
"  rity  for  ever." 

Thus  I  think  it  clearly  appears,  from  the  highest  au- 
thority this  nation  is  acquainted  with,  that  the  crown  of 
England  hath  been  ever  an  hereditary  crown ;  though  sub- 
ject to  limitations  by  parliament.     The  remainder  of  this 

*  Elizabeth  of  York,  the  mother  of  Gladys,  only  sister   to  Lewellin  ap 

queea    Margaret   of   Scotland,   was  Jorwerth  the  great,  had  the  true  right 

heiress  of  the  house  of  Mortimer.  And  to  the  principality  of  Wales,    //ut. 

Mr.  Carte  observes,  that  the  house  of  Eng.  iii.  705. 

Mortimer,  in  virtue  of  its  descentfrom  ^  Com.  Journ.  8  May  1660. 
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Instances     chapter  will  consist  principally  of  those  instances,  wherein 

where  par-  *  r  r       j 

*^*"1"^*1^  the  parliament  has  asserted  or  exercised  this  right  of  alter- 

asserted  the  *  ^  ^ 

ter?n°the'  ^"8  ^^^  limiting  the  succession;  a  right  which,  we  have 
succession,  seen,  was  before  exercised  and  asserted  in  the  reigns  of 
Henry  IV.  Henry  VII.  Henry  VIII.  queen  Mary,  and 
queen  Elizabeth. 
The  bill  of  The  first  instance,  in  point  of  time,  is  the  famous  bill  of 
/em^e°  exclusion,  which  raised  such  a  ferment  in  the  latter  end  of 
the  reign  of  king  Charles  the  second.  It  is  well  known  that 
the  purport  of  this  bill  was  to  have  set  aside  the  king's 
[  211  ]  brother  and  presumptive  heir,  the  duke  of  York,  from  the 
succession,  on  the  score  of  his  being  a  papist ;  that  it  passed 
the  house  of  commons,  but  was  rejected  by  the  lords ;  the 
king  having  also  declared  beforehand,  that  he  never  would 
be  brought  to  consent  to  it.  And  from  this  transaction  we 
may  collect  two  things  :  1 .  That  the  crown  was  universally 
acknowledged  to  be  hereditary ;  and  the  inheritance  inde- 
feasible unless  by  parliament :  else  it  had  been  needless  to 
prefer  such  a  bill.  2.  That  the  parliament  had  a  power  to 
have  defeated  the  inheritance :  else  such  a  bill  had  been  in- 
effectual. The  commons  acknowledged  the  hereditary  right 
then  subsisting ;  and  the  lords  did  not  dispute  the  power, 
but  merely  the  propriety,  of  an  exclusion.  However,  as  the 
Barnes  11.  bill  took  uo  cffect,  king  James  the  second  succeeded  to  the 
throne  of  his  ancestors ;  and  might  have  enjoyed  it  during 
the  remainder  of  his  life,  but  for  his  own  infatuated  con- 
duct, which  (with  other  concurring  circumstances)  brought 
on  the  revolution  in  1688. 

The  true  ground  and  principle,  upon  which  that  memo- 
rable event  proceeded,  was  an  entirely  new  case  in  politics, 
which  had  never  before  happened  in  our  history  ;  the  abdi- 
€ation  of  the  reigning  monarch,  and  the  vacancy  of  the 
throne  thereupon.  It  was  not  a  defeasance  of  the  right  of 
succession,  and  a  new  limitation  of  the  crown,  by  the  king 
and  both  houses  of  parliament :  it  was  the  act  of  the  nation 
alone,  upon  a  conviction  that  there  was  no  king  in  being. 
•Theconveni.  For  in  a  full  assembly  of  the  lords  and  commons,  met  in  a 
Jnenty^ssf  couvcntiou  upou  the  supposition  of  this  vacancy,  both 
houses  ^  came  to  this  resolution ;   "  that  king  James  the 

^  Com  Journ..7  Feb.  1688. 
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'^  second,  having  endeavoured  to  subvert  the  constitution  of 
*'  the  kingdom,  by  breaking  the  original  contract  between 
**  king  and  people ;  and,  by  the  advice  of  Jesuits  and  other 
"  wicked  persons,  having  violated  the  fundamental  laws ; 
"  and  having  withdrawn  himself  out  of  this  kingdom  ;  has 
"  abdicated  the  government,  and  that  the  throne  is  thereby 
*'  vacant"  Thus  ended  at  once,  by  this  sudden  and  unex-  [  gig  ] 
pected  vacancy  of  the  throne,  the  old  line  of  succession ; 
which  from  the  conquest  had  lasted  above  six  hundred 
years,  and  from  the  union  of  the  heptarchy  in  king  Egbert 
almost  nine  hundred.  The  facts  themselves  thus  appealed 
to,  the  king  s  endeavour  to  subvert  the  constitution  by 
breaking  the  original  contract,  his  violation  of  the  funda- 
mental laws,  and  his  withdrawing  himself  out  of  the  king- 
dom,  were  evident  and  notorious :  and  the  consequences 
drawn  from  these  facts  (namely,  that  they  amounted  to  an 
abdication  of  the  government ;  which  abdication  did  not  af- 
fect only  the  person  of  the  king  himself,  but  also  all  his 
heirs,  and  rendered  the  throne  absolutely  and  completely 
vacant)  it  belonged  to  our  ancestors  to  determine*  For, 
whenever  a  question  arises  between  the  society  at  large  and 
any  magistrate,  vested  with  powers  originally  delegated  by 
that  society,  it  must  be  decided  by  the  voice  of  the  society 
itself:  there  is  not  upon  earth  any  other  tribunal  to  resort 
to.  And  that  these  consequences  were  fairly  deduced  from 
these  facts,  our  ancestors  have  solemnly  determined,  in  a 
full  parliamentary  convention  representing  the  whole  society. 
The  reasons  upon  which  they  decided  may  be  found  at  large 
in  the  parliamentary  proceedings  of  the  times  ;  and  may  be 
matter  of  instructive  amusement  for  us  to  contemplate,  as  a 
speculative  point  of  history.  But  care  must  be  taken  not  to 
carry  this  inquiry  farther,  than  merely  for  instruction  or 
amusement.  The  idea,  that  the  consciences  of  posterity 
were  concerned  in  the  rectitude  of  their  ancestors'  decisions, 
gave  birth  to  those  dangerous  political  heresies,  which  so 
long  distracted  the  state,  but  at  length  are  all  happily  extin- 
guished. I  therefore  rather  choose  to  consider  this  great 
political  measure  upon  the  solid  footing  of  authority,  than  to 
reason  in  its  favour  from  its  justice,  moderation,  and  expe- 
dience :  because  that  might  imply  a  right  of  dissenting  or 
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revolting  6rom  it,  in  case  we  should  think  it  to  have  been  un- 
just, oppressive,  or  inexpedient.  Whereas,  our  ancestors 
having  most  indisputably  a  competent  jurisdiction  to  decide 
this  great  and  important  question,  and  having  in  fact  decided 
[  213  ]  it,  it  is  now  become  our  duty  at  this  distance  of  time  to  ac- 
quiesce in  their  determination;  being  born  under  that 
establishment  which  was  built  upon  this  foundation,  and 
obliged  by  every  tie,  religious  as  well  as  civil,  to  maintain  it. 
But,  while  we  rest  this  fundamental  transaction,  in  point 
of  authority,  upon  grounds  the  least  liable  to  cavil,  we  are 
bound  both  in  justice  and  gratitude  to  add,  that  it  was  con- 
ducted with  a  temper  and  moderation  which  naturally  arose 
from  its  equity;  that,  however  it  might  in  some  respects  go 
beyond  the  letter  of  our  ancient  laws,  (the  reason  of  which 
will  more  fully  appear  hereafter)^  it  was  agreeable  to  the 
spirit  of  our  constitution,  and  the  rights  of  human  nature ; 
and  that  though  in  other  points  (owing  to  the  peculiar  cir- 
cumstances of  things  and  persons)  it  was  not  altogether  so 
perfect  as  might  have  been  wished,  yet  from  thence  a  new 
sera  commenced,  in  which  the  bounds  of  prerogative  and 
liberty  have  been  better  defined,  the  principles  of  govern- 
ment more  thoroughly  examined  and  understood,  and  the 
rights  of  the  subject  more  explicitly  guarded  by  legal  pro- 
visions, than  in  any  other  period  of  the  English  history. 
In  particular  it  is  worthy  observation  that  the  convention, 
in  this  their  judgment,  avoided  with  great  wisdom  the  wild 
extremes  into  which  the  visionary  theories  of  some  zealous 
republicans  would  have  led  them.  They  held  that  this 
misconduct  of  king  James  amounted  to  an  endeavour  to 
subvert  the  constitution ;  and  not  to  an  actual  subversion, 
or  total  dissolution,  of  the  government,  according  to  the 
principles  of  Mr.  Locke :  ®  which  would  have  reduced  the 
society  almost  to  a  state  of  nature ;  would  have  levelled  all 
distinctions  of  honour^  rank,  offices,  and  property ;  would 
have  annihilated  the  sovereign  power,  and  in  consequence 
have  repealed  all  positive  laws;  and  would  have  left  the 
people  at  liberty  to  have  erected  a  new  system  of  state  upon 
a  new  foundation  of  polity.  They  therefore  very  prudently 
voted  it  to  amount  to  no  more  than  an  abdication  of  the 

^  See  chap.  VII.  •  on  Gov.  p.  2.  c.  19. 
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government,  and  a  consequent  vacancy  of  the  throne  ;[2U] 
whereby  the  government  was  allowed  to  subsist,  though 
the  executive  magistrate  was  gone,  and  the  kingly  office  to 
remain,  though  king  James  was  no  longer  king/  And  thus 
the  constitution  was  kept  entire ;  which  upon  every  sound 
principle  of  government  must  otherwise  have  &llen  to  pieces, 
had  so  principal  and  constituent  a  part  as  the  royal  authority 
been  abolished,  or  even  suspended. 

This  single  postulatum,  the  vacancy  of  the  throne,  being 
once  established,  the  rest  that  was  then  done  followed 
almost  of  course.  For,  if  the  throne  be  at  any  time  vacant, 
(which  may  happen  by  other  means  besides  that  of  abdica- 
tion ;  as  if  all  the  blood  royal  should  fail,  without  any  suc- 
cessor appointed  by  parliament;)  if,  I  say,  a  vacancy  by 
any  means  whatsoever  should  happen,  the  right  of  disposing 
of  this  vacancy  seems  naturally  to  result  to  the  lords  and 
commons,  the  trustees  and  representatives  of  the  nation. 
For  there  are  no  other  hands  in  which  it  can  so  properly 
be  intrusted ;  and  there  is  a  necessity  of  its  being  intrusted 
somewhere,  else  the  whole  frame  of  government  must  be 
dissolved  and  perish.  The  lords  and  commons  having 
therefore  determined  this  main  fundamental  article,  that 
there  was  a  vacancy  of  the  throne,  they  proceeded  to  fill 
up  that  vacancy  in  such  manner  as  they  judged  the  most 
proper.  And  this  was  done  by  their  declaration  of  12  Fe- Act  of  set. 
bruary  1688,*  in  the  following  manner:  "that  William  and  KSsfwherc- 
'^  Mary,  prince  and  princess  of  Orange,  be,  and  be  declared  and  Mary 
"  king  and  queen,  to  hold  the  crown  and  royal  dignity  king  and 
"  during  their  lives,  and  the  life  of  the  survivor  of  them ;  *^"^°' 
"  and  that  the  sole  and  full  exercise  of  the  regal  power  be 
"  only  in,  and  executed  by,  the  said  prince  of  Orange,  in 
the  names  of  the  said  prince  and  princess,  during  their 
joint  lives :  and  after  their  deceases  the  said  crown  and 
royal  dignity  to  be  to  the  heirs  of  the  body  of  the  said 
princess ;  and  for  default  of  such  issue  to  the  princess 
"  Anne  of  Denmark  and  the  heirs  of  her  body ;  and  for 
"  default  of  such  issue  to  the  heirs  of  the  body  of  the  said 
"  prince  of  Orange."  [  215  ] 

Perhaps,  upon  the  principles  before  established,  the  con-  Principles 

'  Law  of  Forfeit.  118,  119.  «  Com.  Journ.  12  Feb.  1688.  settlement. 
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vention  might  (if  they  pleased)  have  vested  the  regal  dignity 
in  a  family  entirely  new^  and  strangers  to  the  royal  blood : 
but  they  were  too  well  acquainted  with  the  benefits  of  here* 
ditary  succession^  and  the  influence  which  it  hajs  by  custom 
over  the  minds  of  the  people,  to  depart  any  &rther  from 
the  ancient  line  than  temporary  necessity  and  self-preserva- 
tion required.  They  therefore  settled  the  crown,  first  on 
king  William  and  queen  Mary,  king  James's  eldest  daughter, 
for  their  joint  lives :  then  on  the  survivor  of  them ;  and  then 
on  the  issue  of  queen  Mary :  upon  failure  of  such  issue,  it 
was  limited  to  the  princess  Anne^  king  James's  second 
daughter,  and  her  issue ;  and  lastly,  on  failure  of  thai  to 
the  issue  of  king  William,  who  was  the  grandson  of  Charles 
the  first,  and  nephew  as  well  as  son-in-law  of  king  James 
the  second,  being  the  son  of  Mary  his  eldest  sister.  This 
settlement  included  all  the  protestant  posterity  of  king 
Charles  T.,  except  such  other  issue  as  king  James  might  at 
any  time  have,  which  was  totally  omitted  through  fear  of  a 
popish  succession.  And  this  order  of  succession  took  etlect 
accordingly. 
William.  Thcsc  thrcc  princcs  therefore,  king  William,  queen  Mary, 

Anne.' took  and  quecn  Anne,  did  not  take  the  crown  by  hereditary  riccht 
or  descent,  but  by  way  of  donation  or  purchase,  as  the 
lawyers  call  it ;  by  which  they  mean  any  method  of  acquiring 
an  estate  otherwise  than  by  descent.  The  new  settlement 
did  not  merely  consist  in  excluding  king  James,  and  the 
person  pretended  to  be  prince  of  Wales,  and  then  sufiering 
the  crown  to  descend  in  the  old  hereditary  channel:  for 
the  usual  course  of  descent  was  in  some  instances  broken 
through ;  and  yet  the  convention  still  kept  it  in  their  eye, 
and  paid  a  great,  though  not  total,  regard  to  it  Let  us  see 
how  the  succession  would  have  stood,  if  no  abdication  had 
happened,  and  king  James  had  left  no  other  issue  than  his 
two  daughters  queen  Mary  and  queen  Anne.  It  would  have 
stood  thus :  queen  Mary  and  her  issue ;  queen  Anne  and 
her  issue ;  king  William  and  his  issue.  But  we  may  re- 
[  216  ]  member,  that  queen  Mary  was  only  nominally  queen,  jointly 
with  her  husband  king  William,  who  alone  had  the  regal 
power ;  and  king  William  was  personally  preferred  to  queen 
Anne,  though  his  issue  was  postponed  to  hers.     Clearly 
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therefore  these  princes  were  successively  in  possession  of 
the  crown  by  a  title  different  from  the  usual  course  of 
descent. 

It  wks  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  surviving  issue  from  any  of  these  princes  died 
with  the  duke  of  Glocester,  that  the  king  and  parliament 
thought  it  necessary  again  to  exert  their  power  of  limiting 
and  appointing  the  succession,  in  order  to  prevent  another 
vacancy  of  the  throne ;  which  must  have  ensued  upon  their 
deaths,  as  no  farther  provision  was  made  at  the  Revolution, 
than  for  the  issue  of  queen  Mary,  queen  Anne,  and  king 
William.  The  parliament  had  previously  by  the  statute  of 
1  W.  &  M.  St.  2,  c.  2,  enacted,  that  every  person  who  should  ci^skfn!*" 
be  reconciled  to,  or  hold  communion  with,  the  see  of  Rome,  J^^  *  ^• 
should  profess  the  popish  religion,  or  should  marry  a  papist, 
should  be  excluded  and  for  ever  incapable  to  inherit,  possess, 
or  enjoy,  the  crown;  and  that  in  such  case  the  people 
should  be  absolved  from  their  allegiance,  and  the  crown 
should  descend  to  such  persons,  being  protestants,  as  would 
have  inherited  the  same,  in  case  the  person  so  reconciled, 
holding  communion,  professing,  or  marrying,  were  naturally 
dead.  To  act  therefore  consistently  with  themselves,  and 
at  the  same  time  pay  as  much  regard  to  the  old  hereditary 
line  as  their  former  resolutions  would  admit,  they  turned 
their  eyes  on  the  princess  Sophia,  electress  and  duchess 
dowager  of  Hanover,  the  most  accomplished  princess  of 
her  age.**  For,  upon  the  impending  extinction  of  the  pro- 
testant  posterity  of  Charles  the  first,  the  old  law  of  regal 
descent  directed  them  to  recur  to  the  descendants  of  James 
the  first;  and  the  princess  Sophia,  being  the  youngest 
daughter  of  Elizabeth  queen  of  Bohemia,  who  was  the  [  217  ] 
daughter  of  James  the  first,  was  the  nearest  of  the  ancient 
blood  royal,  who  was  not  incapacitated  by  professing  the 
popish  religion.  On  her  therefore,  and  the  heirs  of  her  i2&isw.ifi. 
body,  being  protestants,  the  remainder  of  the  crown,  ex- the  crown  in 

-  the  dencend* 

pectant  on  the  death  of  king  William  and  queen  Anne  ants  of  the 

^  *  princess 

^  Saaford  in  his  GeDealoglcal  His-       reputed  the  most  learned,  the  second  Sophia, 

tory,  published  A.  D,  1677.  speaking  the  greatest  aitist.  and  the  last  one 

(page  535)  ofthe  princesses  Elizabeth,  of  the  most  accomplished   ladies  in 

Louisa  and  Sophia,  daughters  of  the  Europe. 

queen  of  Bohemiai  says,  the  ikst  was 
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without  issue,  was  settled  by  statute  12  &  13  Wm.  III.  c  2, 
And  at  the  same  time  it  was  enacted,  that  whosoever  should 
hereafter  come  to  the  possession  of  the  crown  should  join 
in  the  communion  of  the  church  of  England  as  by  law 
established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made 

by  parliament :  and  these  several  actual  limitations,  from  the 

time  of  Henry  IV.  to  the  present,  do  clearly  prove  the  power 

of  the  king  and  parliament  to  new-model  or  alter  the  sue* 

cession.    And  indeed  it  is  now  again  made  highly  penal  to 

dispute  it :  for  by  the  statute  6  Ann.  c.  7.  it  is  enacted,  that 

if   any  person  maliciously,  advisedly,  and  directly,   shall 

maintain  by  writing  or  printing,  that  the  kings  of  this  realm 

vnth  the  authority  of  parliament  are  not  able  to  make  laws  to 

bind  the  crown  and  the  descent  thereof,  he  shall  be  guilty  of 

high  treason ;  or  if  he  maintains  the  same  by  only  preaching, 

teaching,  or  advised  speaking,  he  shall  incur  the  penalties  of 

Si  priiemunire. 

^hosac         The  princess  Sophia  dying  before  queen  Anne,  the  inhe- 

tiie  throne    ritauco  thus  limited  descended  on  her  son  and  heir  king 

sons  oj^*^'    George  the  first ;  and,  having  on  the  death  of  the  queen 

iif.  IV. '   '  taken  effect  in  his  person,  from  him  it  descended  to  his  late 

andhcrprel  majesty  king  George  the  second;  from  him  to  his  grandson 

jesty.   '      and  heir,  king  George  the  third ;  and  from  him  to  his  sons 

George  the  fourth,  and  William  the  Fourth,   who  dying 

without  issue,  the  inheritance  descended  to  the  grand-daughter 

of  George  the  third,  our  present  gracious  sovereign. 

Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is 
at  present  hereditary,  though  not  quite  so  absolutely  here- 
ditary as  formerly :  and  the  common  stock  or  ancestor,  from 
The  com-     whom  the  descent  must  be  derived,  is  also  different.     For- 
now  in  the    merl  v  the  common  stock  was  king  Egbert ;  then  William  the 

princess  So-  i       •        t  i         /»       •        .  • 

phia.  conqueror;  afterwards  m  James  the  firsts  time  the  two 

common  stocks  united,  and  so  continued  till  the  vacancy  of 
the  throne  in  1688 :  now  it  is  in  the  princess  Sophia,  in  whom 

[  218  ]  the  inheritance  was  vested  by  the  new  king  and  parliament. 
Formerly  the  descent  was  absolute,  and  the  crown  went  to 
the  next  heir  without  any  restriction :  but  now,  upon  the  new 
settlement,  the  inheritance  is  conditional ;  being  limited  to 
such  heirs  only,  of  the  body  of  the  princess  Sophia^  as  are 
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protestant  members  of  the  church  of  England^  and  are 
married  to  none  but  protestants. 

And  in  this  due  medium  consists.  I  apprehend,  the  true  The  trae 

'  *^*  ^  constituti. 

constitutional   notion  of  the    right  of  succession  to  the  onairfsi^tof 

''  succession. 

imperial  crown  of  these  kingdoms.  The  extremes,  between 
which  it  steers,  are  each  of  them  equally  destructive  of  those 
ends  for  which  societies  were  formed  and  are  kept  on  foot. 
Where  the  magistrate,  upon  every  succession,  is  elected  by 
the  people,  and  may  by  the  express  provision  of  the  laws 
be  deposed  (if  not  punished)  by  his  subjects,  this  may  sound 
like  the  perfection  of  liberty,  and  look  well  enough  when 
delineated  on  paper :  but  in  practice  will  be  ever  produc- 
tive of  tumult,  contention,  and  anarchy.  And,  on  the  other 
hand,  divine  indefeasible  hereditary  right,  when  coupled 
with  the  doctrine  of  unlimited  passive  obedience,  is  surely 
of  all  constitutions  the  most  thoroughly  slavish  and  dreadful. 
But  when  such  an  hereditary  right,  as  our  laws  have  created 
and  vested  in  the  royal  stock,  is  closely  interwoven  with 
those  liberties,  which,  we  have  seen  in  a  former  chapter, 
are  equally  the  inheritance  of  the  subject;  this  union  will 
form  a  constitution,  in  theory  the  most  beautiful  of  any,  in 
practice  the  most  approved,  and,  I  trust,  in  duration  the 
most  permanent.  It  was  the  duty  of  an  expounder  of  our 
laws  to  lay  this  constitution  before  the  student  in  its  true 
and  genuine  light:  it  is  the  duty  of  every  good  Englishman 
to  understand,  to  revere,  to  defend  it. 


Q  2 


228  OF   THE    king's    ROYAL    FAMILY.  [Ch.    IY. 


CHAPTER    THE     FOURTH. 
OF     THE     KING'S     ROYAL     FAMILY 


[  219  ]       The  first  and  most  considerable  branch  of  the  king's 
The  queen    royal  &milyi  regarded  by  the  laws  of  England,  is  the 

queen, 
is  either  re-  The  quecn  of  England  is  either  queen  regent^  queen  con- 
sort,ordow.  sovU  OT  quccn  dowoger.  The  queen  regent,  regnant,  or 
sovereign,  is  she  who  holds  the  crown  in  her  own  right ;  as 
the  first  (and  perhaps  the  second)  queen  Mary,  queen 
Elizabeth,  queen  Anne,  and  our  present  gracious  sovereign ; 
and  such  a  one  has  the  same  powers,  prerogatives,  rights, 
dignities,  and  duties,  as  if  she  had  been  a  king.  This  was 
observed  in  the  entrance  of  the  last  chapter,  and  is  expressly 
declared  by  statute  1  Mar.  I.  st.  3,  c.  1.  But  the  queen 
consort  is  the  wife  of  the  reigning  king ;  and  she,  by  virtue 
of  her  marriage,  is  participant  of  divers  prerogatives  above 
other  women.*^ 

[  220  ]  ^"^9  fifs^>  3^6  is  ^  public  person,  exempt  and  distinct 
Theqaeen  from  the  king;  and  not,  like  other  married  women,  so 
closely  connected  as  to  have  lost  all  legal  or  separate 
existence  so  long  as  the  marriage  continues.  For  the  queen 
is  of  ability  to  purchase  lands,  to  convey  them,  or  devise 
diem,  ^  to  make  leases,  to  grant  copyholds,  and  do  other 
acts  of  ownership,  without  the  concurrence  and  during  the 
lifetime  of  her  lord;  which  no  other  married  woman  can 
do :®  a  privilege  as  old  as  the  Saxon  aera.^^     She  is  also 

»  Finch.  L.  86.  *  4  Rep.  23. 

>  39  &  40  Geo,  III.  c  SB.  s.  9.  *  Seld.  Jan,  AngL  1.  42. 


fx>nsort. 
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capable  of  taking  a  grant  directly  from  the  king,  which  no 
other  wife  is  from  her  husband ;  although  she  may  do  this 
indirectly  through  the  medium  of  the  Statute  of  Uses  :*  and 
in  this  particular  she  agrees  with  the  ^ugmta,  or  piissima 
regina  conjux  divi  imperatoris  of  the  Roman  laws :  whO| 
according  to  Justinian/  was  equally  capable  of  making  a 
grant  to,  and  receiving  one  from,  the  emperor.  The  queen 
of  England  hath,  separate  courts  and  officers  distinct  from 
the  king's  not  only  in  matters  of  ceremony,  but  even  of  law ; 
and  her  attorney  and  solicitor-general  are  entitled  to  a  place 
within  the  bar  of  his  majesty *s  courts,  together  with  the 
king's  counsel.s^  She  may  likewise  sue  and  be  sued  alone, 
without  joining  her  husband.  She  may  also  have  a  sepa- 
rate property  in  goods  as  well  as  lands,  and  has  a  right  to 
dispose  of  them  by  will.  In  short,  she  is  in  all  legal  pro- 
ceedings looked  upon  as  a  feme  sole,  and  not  as  a  feme 
covert ;  as  a  single,  not  as  a  married  woman.^  For  which 
the  reason  given  by  Sir  Edward  Coke  is  this :  because  the 
wisdom  of  the  common  law  would  not  have  the  king 
(whose  continual  care  and  study  is  for  the  public,  and  drca 
ardua  regni)  to  be  troubled  and  disquieted  on  account  of 
his  wife's  domestic  affairs ;  and  therefore  it  vests  in  the 
queen  a  power  of  transacting  her  own  concerns,  without 
the  intervention  of  the  king,  as  if  she  was  an  unmarried 
woman. 

The  queen  hath  also  many  exemptions,  and  minute  pre-  Jqm  aSi^ 
rogatives.     For  instance:   she  pays  no  toll;*  nor  is  shegJJ^* 
liable  to  any  amercement  in  any  courtJ     But  in  general,  [  221  ] 
unless  where  the  law  has  expressly  declared  her  exempted, 
she  is  upon  the  same  footing  with  other  subjects ;  being 
to   all   intents   and   purposes  the  kings  subject,  and  not 
his  equal :  in  like  manner  as,  in  the  imperial  law,  "  Jugusta 
"  legibus  soluta  non  est,^*^ 

The  queen  hath  also  some  pecuniary  advantages,  which  Herpecnni- 
form  her  a  distinct  revenue  :  as,  in  the  first  place,  she  is  en-  tages. 
titled  to  an  ancient  perquisite  called  queen-gold,  or  aurum 

•  27  Hen.  VIII.  c.  27.  »  Co.  Lilt.  133. 

f  Cod.  5.  16.  26.  i  Finch.  L.  185. 

«  Seia.  tit.  lion.  1.  6.  7.  ^  FjW.  3.31. 
^  Finch.  L.  86.    Co.  Liu.  133. 
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regina  ;  which  is  a  royal  revenue,  belonging  to  every  queen 
consort  during  her  marriage  with  the  king,  and  due  from 
every  person  who  hath  made  a  voluntary  offering  or  fine  to 
the  king,  amounting  to  ten  marks  or  upwards,  for  and  in 
consideration  of  any  privileges,  grants,  licences,  pardons,  or 
other  matters  of  royal  favour  conferred  upon  bim  by  the  king: 
and  it  is  due  in  the  proportion  of  one-tenth  part  more,  over 
and  above  the  entire  offering  or  fine  made  to  the  king ;  and 
becomes  an  actual  debt  of  record  to  the  queen's  majesty  by 
the  mere  recording  of  the  fine.^    As,  if  an  hundred  marks 
of  silver  be  given  to  the  king  for  liberty  to  take  in  mortmain, 
or  to  have  a  fair,  market,  park,  chase,  or  free-warren :  Uiere 
the  queen  is  entitled  to  ten  marks  in  silver,  or  (what  was  for<> 
merly  an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  aurum  regiruse.^    But  no  such 
payment  is  due  for  any  aids  or  subsidies  granted  to  the  king 
in   parliament  or  convocation;  nor  for  fines  imposed  by 
courts  on  offenders,  against  their  will;   nor  for  voluntary 
presents  to  the  king,  without  any  consideration  moving  firom 
bim  to  the  subject ;  nor  for  any  sale  or  contract  whereby  the 
present  revenues  or  possessions  of  the  crown  are  granted 
away  or  diminished.'^ 
revenuf  of^      The  Original  revenue  of  our  ancient  queens,  before  and 
colSS^**     soon  after  the  conquest,  seems  to  have  consisted  in  certain 
[  ^22  1  reservations  or  rents  out  of  the  demesne  lands  of  the  crown, 
which  were  expressly  appropriated  to  her  majesty,  distinct 
from  the  king.     It  is  frequent  in  domesday  book,  after  spe- 
cifying the  rent  due  to  the  crown,  to  add  likewise  the  quan- 
tity of  gold  or  other  renders  reserved  to  the  queen.^  These 
were  frequently  appropriated  to  particular  purposes ;  to  buy 
wool  for  her  majesty's  use,P  to  purchase  oil  for  her  lamps^, 
or  to  furnish  her  attire  from  head  to  foot,'  which  was  fre- 


'  Pryn.  Aur,  Reg,  2. 

"  12  Rep.  21.    4  Inst.  358. 

■  Ibid,  l*ryn.  6.  Madox.  Hist. 
Eseh,  242. 

®  Bedefordscire  Maner,  Lestone 
redd,  per  annum  xiii  lih,  8fc, :  ad  opus 

regin<B  ii  uncias  auri, Hereford' 

scire*  In  Lene,  S\c,  consnetud.  ut 
yrapoiitus  manerii  veniente  domina  siia 


(regina)  in  maner,  prasentarei  ei  sviii 
oras  denar,  ut  esset  ipsa  lata  animo. 
Pryn.  Append,  to  Aur.  Reg,  2. 3. 

'  Causa  eoadunandi  lanam  regin4e, 
Domesd.  ibid, 

'  Civitds  Lundon,  Pro  oieo  ad 
lamp,  ad.  regintB,  (Mag,  rott.  pipp, 
temp.  Hen.  II,  ibid.^ 

'  VietCifmei  Berkescire,  xvi  I.  pro. 
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quently  very  costly ,  as  one  single  robe  in  the  fifth  year  of 
Henry  II.  stood  the  city  of  London  in  upwards  of  four-score 
pounds.^  A  practice  someAvhat  similar  to  that  of  the  eastern 
countries^  where  whole  cities  and  provinces  were  specifically 
assigned  to  purchase  particular  parts  of  the  queen's  appareU* 
And^  for  a  farther  addition  to  her  income,  this  duty  of  queen- 
gold  is  supposed  to  have  been  originally  granted;  those 
matters  of  grace  and  favour,  out  of  which  it  arose,  being  fire- 
quently  obtained  from  the  crown  by  the  powerful  inter- 
cession of  the  queen.  There  are  traces  of  its  payment, 
though  obscure  ones,  in  the  book  of  domesday  and  in  the 
great  pipe-roll  of  Henry  the  first.^  In  the  reign  of  Henry 
the  second  the  manner  of  collecting  it  appears  to  have  been 
well  understood,  and  it  forms  a  distinct  head  in  the  ancient 
dialogue  of  the  exchequer  "^  written  in  the  time  of  that 
prince,  and  usually  attributed  to  Gervase  of  Tilbury.  From 
that  time  downwards  it  was  regularly  claimed  and  enjoyed 
by  all  the  queen  consorts  of  England  till  the  death  of 
Henry  VIII.;  though  after  the  accession  of  the  Tudor 
family  the  collecting  of  it  seems  to  have  been  much  neg- 
lected :  and,  there  being  no  queen  consort  afterwards  till  [  223  ] 
the  accession  of  James  I.,  a  period  of  near  sixty  years,  its 
very  nature  and  quantity  became  then  a  matter  of  doubt : 
and,  being  referred  by  the  king  to  the  chief  justices  and 
chief  baron,  their  report  of  it  was  so  very  unfavourable,^ 
that  bis  consort  queen  Anne  (though  she  claimed  it)  yet 
never  thought  proper  to  exact  it.  In  1635,  11  Car.  I.,  a 
time  fertile  of  expedients  for  raising  money  upon  dormant 
precedents  in  our  old  records  (of  which  ship-money  was 
a  fatal  instance)  the  king,  at  the  petition  of  his  queen 
Henrietta  Maria,  issued  out  his  writ^  for  levying  it :  but 

ceppa  regiruB*  (^Mag.  rott.  pipp,  19. —  lum,  A«c  tn  crines,  S;c,    (Cic.  in  F«r- 

22   Hen,    II,   ibid.)     Civitas  Luml,  rem,  lib.  3,  cap,  33,) 

cordubanario  regime  JFx  i.     (Mag,  rut,  "  See  Madox  DUceptat,  epittolar, 

2  Hen.  II,  Madox  Hist.  Exch,  419.)  74.     Fryn,  Aur,  Reg,  Append.  5. 

•  Pro  roba  ad  opus  reginte,  quater  "*  lib,  2.  e,  26. 

XX  I,  ^  vi  s,  via  d.  {Mag.  rot,  5  Hen,  ^  Mr.  Prynne,  with  some  appear- 

II.  ibid.  250.)  ance  of  reason,  insinuates,  that  their 

^  Solere  uiunt  barharos  reges  Versa-  researcheswere  very  superficial.  {Aur, 

rum  ac   Syrorum — uxoribut  eivitatei  Reg,  125.) 

attribuere,  hoc  mado ;  hac  civitas  mu-  *■  19  Rym.  Foed.  721. 
lieri  redimiculum  prtebeat,  htsc  in  col' 
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afterwards  purchased  it  of  his  consort  at  the  price  of  ten 
thousand  pounds ;  finding  it,  perhaps,  too  trifling  and  trou- 
blesome to  levy*  And  when  afterwards,  at  the  Restoration, 
by  the  abolition  of  the  military  tenures,  and  the  fines  that 
were  consequent  upon  them,  the  little  that  legally  remained 
of  this  revenue  was  reduced  to  almost  nothing  at  all,  in  vain 
did  Mr.  Prynne,  by  a  treatise  which  does  honour  to  his  abi- 
lities as  a  painful  and  judicious  antiquary,  endeavour  to 
excite  queen  Catherine  to  revive  this  antiquated  claim. 
Hflr  right  to  Another  ancient  perquisite  belonging  to  the  queen  con-^ 
sort,  mentioned  by  all  our  old  writers,^  and  therefore  only 
wortl^y  notice,  is  this ;  that  on  the  taking  of  a  whale  on  the 
coasts,  which  is  a  royal  fish,  it  shall  be  divided  between  the 
king  and  queen ;  the  head  only  being  the  king's  property, 
and  the  tail  of  it  the  queen's.  "  De  sturgione  observetuvy 
"  quod  rex  ilium  habebit  integrum  :  de  halena  vero  sufficit^ 
"  si  rex  habeat  caputs  et  regina  catulafn,'*  The  reason  of 
this  whimsical  division,  as  assigned  by  our  ancient  records,' 
was,  to  furnish  the  queen's  wardrobe  with  whalebone*  And 
the  reason,  as  Mr.  Christian  has  observed,  is  more  whimsical 
than  the  division,  for  the  whalebone  lies  entirely  in  the  head. 
^« these-  But  farther :  though  the  queen  is  iii  all  respects  a  subject, 
»n^  person  ygf^  j^  point  of  the  securfty  of  her  life  and  person,  she 
iM^ththejs  put  on  the  same  footing  with  the  king.  It  is  equally 
treason  (by  the  statute  25  Edw.  III.)  to  compass  or  imagine 
[  224f  ]  the  death  of  our  lady  the  king's  companion,  as  of  the  king 
himself:  and  to  violate,  or  defile  the  queen  consort,  amounts 
to  the  same  high  crime ;  as  well  in  the  person  committing 
the  fact,  as  in  the  queen  herself,  if  consenting.  A  law 
of  Henry  the  eighth  ^  made  it  treason  also  for  any  woman, 
who  was  not  a  virgin,  to  marry  the  king  without  informing 
him  thereof:  but  this  law  was  soon  after  repealed :  it  tres- 
passing too  strongly,  as  well  on  natural  justice,  as  female 
modesty.  If,  however,  the  queen  be  accused  of  any  species 
of  treason,  she  shall  (whether  consort  or  dowager)  be  tried 
by  the  peers  of  parliament,  as  queen  Ann  Boleyn  was  in 
28  Hen.  VUL,  and  queen  Caroline  in  the  1  George  IV. 

y  Bracton.  /.3.  r.  3.    Britton,c.  17.  »  Stat.  33  Hen.  VIII.  c.  21.     Mr. 

Flct.  /.  I.  <r<  45  ^  46.  Hargravc,  n.  to  Co.  Litt.  133,  says 

*  Pryn  Aur,  Reg.  127.  that  no  guch  stat.  can  be  found. 
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The  husband  of  a  queen  regnant,  as  prince  George  of  "■*»*°**°' 
Denmark  was  to  queen  Anne,  is  her  subject ;  and  may  be  "*"*• 
guilty  of  high  treason  against  her :  but,  in  the  instance  of 
conjugal  infidelity,  he  is  not  subjected  to  the  same  penal  re- 
strictions. For  which  the  reason  seems  to  be,  that,  if  a 
queen  consort  is  unfaithful  to  the  royal  bed,  this  may  debase 
or  bastardize  the  heirs  to  the  crown ;  but  no  such  danger 
can  be  consequent  on  the  infidelity  of  the  husband  to  a 
queen  regnant. 

A  queen  dowager  is  the  widow  of  the  king,  and  as  such  ^^**^" 
enjoys  most  of  the  privileges  belonging  to  her  as  queen  con- 
sort. But  it  is  not  high  treason  to  conspire  her  death  ;  or 
to  violate  her  chastity,  for  the  same  reason  as  was  before  al- 
leged, because  the  succession  to  the  crown  is  not  thereby 
endangered.  Yet  still,  pro  dignitate  regali,  no  man  can 
marry  a  queen  dowager  without  special  licence  from  the 
king,  on  pain  of  forfeiting  his  lands  and  goods.  This,  sir 
Edward  Coke^  tells  us,  was  enacted  in  parliament  in  6 
Hen.  VI.,  though  the  statute  be  not  in  print.  But  she, 
though  an  alien  born,  shall  still  be  entitled  to  dower  after 
the  king's  demise,  which  no  other  alien  is.*^  A  queen 
dowager,  when  married  again  to  a  subject,  doth  not  lose  her 
regal  dignity,  as  peeresses  dowager  do  their  peerage  when 
they  marry  commoners.  For  Catherine,  queen  dowager  of 
Henry  V.,  though  she  married  a  private  gentleman,  Owen 
ap  Meredith  ap  Theodore,  commonly  called  Owen  Tudor ;  [  225  ] 
yet,  by  the  name  of  Katherine  queen  of  England,  main- 
tained an  action  against  the  bishop  of  Carlisle*  And  so,  the 
queen  dowager  of  Navarre  maiTying  with  Edmond  earl  of 
Lancaster,  brother  to  king  Edward  the  first,  maintained  an 
action  of  dower  (after  the  death  of  her  second  husband)  by 
the  name  of  queen  of  Navarre.^ 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and  Jr^wScSf* 
also  his  royal  consort,  and  the  princess  royal,  or  eldest 
daughter  of  the  king,  are  likewise  peculiarly  regarded  by 
the  laws.     For,  by  statute  25  Edw.  III.,  to  compass  or 
conspire  the  death  of  the  former,  or  to  violate  the  chastity 


*»  2  Inst.   18.     See   Riley's  Plac.  •  Co.  Lilt.  31. 

rail.  72.  ?  2  Inst.  50. 


234  OF  THE   king's  R6TAL  FAMILY.  [Ch.   IV, 

of  either  of  the  latter^  are  as  much  high  treason  as  to  con- 
spire the  death  of  the  king,  or  violate  the  chastity  of  the 
queen.  And  this  upon  the  same  reason,  as  was  before  given ; 
because  the  prince  of  Wales  is  next  in  succession  to  the 
crown,  and  to  violate  his  wife  might  taint  the  blood  royal 
with  bastardy :  and  the  eldest  daughter  of  the  kii^  for  the 
time  being  is  also  alone  inheritable  to  the  crown,  on  failure 
of  issue  male,  and  therefore  more  respected  by  the  laws 
than  any  of  her  younger  sisters ;  insomuch  that  upon  this, 
united  with  other  (feodal)  principles,  while  our  military 
tenures  were  in  force,  the  king  might  levy  an  aid  for  marry- 
ing his  eldest  daughter,  and  her  only.  The  heir  apparent 
to  the  crown  is  usually  made  prince  of  Wales  and  earl  of 
Chester,  by  special  creaticm,  and  investiture ;  but,  being  the 
king's  eldest  son,  he  is  by  inheritance  duke  of  Cornwall, 
without  any  new  creation.* 
S?i!^*^  The  rest  of  the  royal  family  may  be  considered  in  two 
^'^y-  different  lights,  according  to  the  different  senses  in  which 
the  term,  royal  family  is  used.  The  larger  sense  includes 
all  those,  who  are  by  any  possibility  inheritable  to  the  crown* 
Such,  before  the  Revolution,  were  all  the  descendants  of 
William  the  Conqueror ;  who  had  branched  into  an  amazing 
extent,  by  intermarriages  with  the  ancient  nobiKty.  Since 
the  Revolution  and  Act  of  Settlement,  it  means  the  protestant 
issue  of  the  princess  Sophia;  now  comparatively  few  in 
number,  but  which  in  process  of  time  may  possibly  be  as 
[  226  ]  largely  diffused.  The  more  confined  sense  includes  only 
those,  who  are  within  a  certain  degree  of  propinquity  to  the 
reigning  prince,  and  to  whom  therefore  the  law  pays  an 
extraordinary  regard  and  respect :  but,  after  that  degree  is 
past,  they  fall  into  the  rank  of  ordinary  subjects,  and  are 
seldom  considered  any  farther,  unless  called  to  the  succes- 
sion upon  failure  of  the  nearer  lines.  For,  though  col- 
lateral consanguinity  is  regarded  indefinitely,  with  respect 
to  inheritance  or  succession,  yet  it  is  and  can  only  be 
regarded  within  some  certain  limits  in  any  other  respect, 
by  the  natural  constitution  of  things  and  the  dictates  of 
positive  law.^ 

*  8Rep.  1.   Seld.  tiLofHon.  2.5.      guinity,  in   Law-tract8>    4to.    Oxan, 
Lomax  v.  Holmden,  1  Ves.  sen.  294.         1771 . 
'  See  Euay  on  Collateral  Cofuaii' 
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The  younger  sons  and  daughters  of  the  king,  and  othi^r 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  succession,  were  therefore  little  farther  regarded  by 
the  ancient  law,  than  to  give  them  to  a  certain  degree 
precedence  before  all  peers  and  public  officers,  as  well 
ecclesiastical  as  temporal.  This  is  done  by  the  statute 
31  Hen.  VIII.  c.  10,  which  enacts  that  no  person,  except 
the  king's  children,  shall  presume  to  sit  or  have  place  at 
the  side  of  the  cloth  of  estate  in  the  parliament  diamber ; 
and  that  certain  great  officers  therein  named  shall  have 
precedence  above  all  dukes,  except  only  such  as  shall 
happen  to  be  the  king's  son,  brother,  pncle,  nephew  (which 
sir  Edward  Coke^  explains  to  signify  grandson  or  nepos) 
or  brother's  or  sister's  son.  Therefore,  after  these  degrees 
are  past,  peers  or  others  of  the  blood  royal  are  entitled  to 
no  place  or  precedence  except  what  belongs  to  them  by 
their  personal  rank  or  dignity.  Which  made  sir  Edward 
Walker  complain,^  that  by  the  hasty  creation  of  prince 
Rupert  to  be  duke  of  Cumberland,  and  of  the  earl  of  Lenox 
to  be  duke  of  that  name,  previous  to  the  creation  of  king 
Charles's  second  son,  James,  to  be  duke  of  York,  it  might 
happen  that  their  grandsons  would  have  precedence  of  the 
grandsons  of  the  duke  of  York. 

Indeed,  under  the  description  of  the  king's  children  his 
grandsons  are  held  to  be  included,  without  having  recourse 
to  sir  Edward  Coke's  interpretation  of  nephew  :  and  there*-  [  225*1 
fore  when  his  majesty  king  George  II.  created  his  grand- 
son Edward,  the  second  son  of  Frederick  prince  of 
Wales  deceased,  duke  of  York,  and  referred  it  to  the  house 
of  lords  to  settle  his  place  and  precedence,  they  certified^ 
that  he  ought  to  have  place  next  to  the  late  duke  of  Cum- 
berland the  then  king's  youngest  son ;  and  that  he  might 
have  a  seat  on  the  left  hand  of  the  cloth  of  estate.  But 
when,  on  the  accession  of  king  George  III.,  those  royal 
personages  ceased  to  take  place  as  the  children,  and  ranked 
only  as  the  brother  and  uncle  of  the  king,  they  also  left 
their  seats  on  the  side  of  the  cloth  of  estate :  so  that  when 
the  duke  of  Gloucester,  his  majesty's  second  brother,  took 

>  4  last  362.  >  Lords'  Jpurn.  24  Apr.  1760. 

^  Tracts,  p.  301. 
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his  seat  in  the  house  of  peers^i  he  was  placed  on  the  upper 
end  of  the  earl's  bench  (on  which  the  dukes  usually  sit) 
next  to  his  royal  highness  the  duke  of  York.  And  in  171 8^ 
upon  a  question  referred  to  all  the  judges  by  king  George  I., 
it  was  resolved  by  the  opinicm  of  ten  against  the  other  two, 
that  the  education  and  care  of  all  the  king's  grandchildren 
while  minors,  did  belong  of  right  to  his  majesty  as  king  of 
this  realm,  even  during  their  father's  life.^  But  they  all 
agreed,  that  the  care  and  approbation  of  then*  marriages^ 
when  grown  up,  belonged  to  the  king  their  grandfather.. 
And  the  judges  have  more  recently  concurred  in  opinion^^ 
that  this  care  and  approbation  extend  also  to  the  pre* 
sumptive  heir  of  the  crown ;  though  to  what  other  branches 
of  the  royal  family  the  same  did  extend  they  did  not  find 
precisely  determined.  The  most  frequent  instances  of  the 
erown*8  interposition  go  no  farther  than  nephews  and  nieces  f^ 
but  examples  are  not  wanting  of  its  reaching  to  more  distant 
collaterals.'^  And  the  statute  6  Hen.  Vi.  before-mentioned, 
[  226*]  which  prohibits  the  marriage  of  a  queen  dows^er  without 
the  consent  of  the  king,  assigns  this  reason  for  it :  "  because 
**  the  disparagement  of  the  queen  shall  give  greater  comfort 
"  and  example  to  other  ladies  of  estate,  who  are  of  the  blood 
**  royaly  more  lightly  to  disparage  themselves."*^  Therefore 
by  the  statute  28  Hen.  VIII.,  c.  18,  (repealed>  among  other 
statutes  of  treasons,  by  1  Edw.  VI.  c.  12,)  it  was  made  high 
treason  for  any  man  to  contract  marriage  with  the  king's 


3  Lords'  Joum.  10  Jan.  1765. 

k  Fortcsc.  Al.  401—440. 

»  Lords*  Joum.  28  Feb.  1772. 

"  See  (besides  the  instances  cited  in 
Fortescue  Aland)  for  bTothers  and 
sitters ;  under  king  Edward  III,  4 
Rym.  392.  403.  411.  501.  508.  512. 
549.  683 :— under  Henry  V.  9  Rym. 
710,  711.  741  :— under  Edward  IV. 
11  Rym.  564,565  590.  601  :_under 
Henry  VIII.  13  Rym.  249.  423  :— 
under  Edw.  VI.  7  St.  Tr.  3.  8.  For 
nephews  and  nieces  ;  under  Henry  UI. 
1  Rym.  852  r—under  Edward  I.  2 
Rym.  489 :— under  Edward  III.  5 
Rym.  561 : — under   Richard    II.    7 


Rym.  264  -.—under  Richard  III.  12 
Rym,  232.244  :— under  Henry  VIII. 
15  Rym.  26.  31. 

*  To  great  nieces;  under  Edward 
II.  3  Rym.  575.  644.  Tojirst  cousins;. 
under  Edward  III. 5  Rym.  177.  To 
second  and  third  cousins ;  under  Ed- 
ward III.  5  Rym.  729  : — under  Rich- 
ard II.  7  Rym.  225  : — under  Henry 
VI.  10  Rym.  322  :  under  Henry  VII. 
12  Rym.  529  : — under  queen  Eliza- 
beth, Camd.  Ann.  A.  D.  1562.  To 
fourth  cousins;  under  Henry  VII.  12 

Rym.  329.  To  the  blood-royal  in  ge- 
neral ;  under  Richard  II.  7  Rym.  787. 

•  Ril.  Plac.  Pari.  672. 
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children  or  reputed  children,  his  sisters  or  aunts  ex  parte 
paierna,  or  the  children  of  his  brethren  or  sisters ;  being 
exactly  the  same  degrees,  to  which  precedence  is  allowed 
by  the  statute  31  Hen.  VII L  before-mentioned.  And  now, 
by  statute  12  Geo.  III.,  c.  11,  no  descendant  of  the  body 
of  king  George  II.  (other  than  the  issue  of  princesses 
married  into  foreign  families)  is  capable  of  contracting 
matrimony,  without  the  previous  consent  of  the  king  signi- 
fied under  the  great  seal ;  and  any  marriage  contracted 
without  such  consent  is  void.  Provided,  that  such  of  the 
said  descendants,  as  are  above  the  age  of  twenty-five,  may 
after  a  twelvemonth's  notice  given  to  the  king's  privy  councilj 
contract  and  solemnize  marriage  without  the  consent  of  the 
crown ;  unless  both  houses  of  parliament  shall,  before  the 
expiration  of  the  said  year,  expressly  declare  their  dis- 
approbation of  such  intended  marriage.  And  all  persons 
solemnizing,  assisting,  or  being  present  at,  any  such  pro- 
hibited marriage,  shall  incur  the  penalties  of  the  statute  of 
prcemunireJ^ 

'  As  to^the  expenses  of  the  queen  and  the  roytl  family,  see  post,  Chap.  VIII. 
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CHAPTER   THE    FIPTH.r' 
OF   THE    COUNCILS    BELONGING    TO   THE 

KING. 


[  2S7  ]      The  third  point  of  view,  in  which  we  are  to  consider  the 

The  king's    king,  is  with  regard  to  his  councils.     For,  in  order  to  assist 

him  in  the  discharge  of  his  duties,  the  maintenance  of  his 

^gnity,  and  the  exertion  of  his  prerogative,  the  law  hath 

assigned  him  a  diversity  of  councils  to  advise  with. 

coSrto?***       ^*  ^^^  ^^^^  ^^  these  is  the  high  court  of  parliament, 

p*'"«»»«^*-  whereof  we  have  already  treated  at  large. 

oftherwdm^  2.  Secondly,  the  peers  of  the  reajm  are  by  their  birth 
hereditary  counsellors  of  the  crown,  and  may  be  called 
together  by  the  king  to  impart  their  advice  in  all  matters  of 
importance  to  the  realm,  either  in  time  of  parliament,  or, 
which  hath  been  their  principal  use,  when  there  is  no 
parliament  in  being.^  Accordingly  Bracton,^  speaking  of, 
the  nobility  of  his  time,  says  they  might  properly  be  called 
**  consulesy  a  consulendo  ;  reges  enim  tales  sibi  associant  ad 
**  consulendumJ^  And  in  our  law  books^  it  is  laid  down, 
that  peers  are  created  for  two  reasons :  1.  Ad  consulendum, 
2.  Ad  defendendum,  regem :  on  which  account  the  law 
gives  them  certain  great  and  high  privileges :  such  as  free- 
dom from  arrests,  &c.  even  when  no  parliament  is  sitting : 
because  it  intends,  that  they  are  always  assisting  the  king 
with  their  counsel  for  the  commonwealth,  or  keeping  the 
realm  in  safety  by  their  prowess  and  valour. 

[  9S&  ]       Instances  of  conventions  of  the  peers,  to  advise  the  king, 

■  Co.  Litt.  no.  •  7  Rep.  34.  9  Rep.  49.  12  Rep  96. 

»>  /.  1.  c.  8. 
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have  been  in  former  times  very  frequent ;  though  now  fallen  coMectiveiy 
into  disuse,  by  reason  of  the  more  regular  meetings  of 
parliament     Sir  Edward  Coke^  gives  us  an  extract  of  a 
record,  5  Hen.  IV.  concerning    an   exchange  of   lands 
between  the  king  and  the  earl  of  Northumberland,  wherein 
the  value  of  each  was  agreed  to  be  settled  by  advice  of  par- 
liament (if  any  should  be  called  before  the  feast  of  saint 
Lucia)  or  otherwise  by  advice  of  the  grand  council  of  peers 
which  the  king  promises  to  assemble  before  the  said  feast, 
in  case  no  parliament  shall  be  called.     Many  other  instances 
of  this  kind  of  meeting  are  to  be  found  under  our  ancient 
kings :  though  the  formal  method  of  convoking  them  had 
been  so  long  left  off,  that  when  king  Charles  I.  in  1640 
issued  out  writs  under  the  great  seal  to  call  a  great  council 
of  all  the  peers  of  England  to  meet  and  attend  his  majesty 
at  York,  previous  to  the  meeting  of  the  long  parliament,  the 
earl  of  Clarendon®  mentions  it  as  a  new  invention,  not 
before  heard  of;  that  is,  as  he  explains  himself,  so  old, 
that  it  had  not  been  practised  in  some  hundreds  of  years* 
But,  though  there  had  not  so  long  before  been  an  instance, 
nor  has  there  been  any  since,  of  assembling  them  in  so 
solemn  a  manner,  yet,  in  cases  of  emergency,  our  princes 
have  at  several  times  thought  proper  to  call  for  and  consult 
as  many  of  the  nobility  as  could  easily  be  got  together :  as 
was  particularly  the  case  with  king  James  the  second,  after 
the  landing  of  the  prince  of  Orange  ;  and  with  the  prince 
of  Orange  himself,  before  he  called  that  convention  parlia- 
ment,  which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon  to  ||n(i*vida. 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  respect,  such  matters  as  he  shall  judge  of  importance  * 
to  the  public  weal.     And  therefore,  in  the  reign  of  Edward 
11.  it  was  made  an  article  of  impeachment  in  parliament 
against  the  two  Hugh  Spencers,  father  and  son,  for  which  [  228  ] 
they  were  banished  the  kingdom,  **  that  they  by  their  evil 
covin  would  not  suffer  the  great  men  of  the  realm,  the 
king's  good  counsellors,  to  speak  with  the  king,  or  to 
come  near  him ;  but  only  in  the  presence  and  hearing  of 

*  1  Inst  110.  •  Hi8t.  b.  2. 
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"  the  said  Hugh  the  father  and  Hugh  the  son,  or  one  of 
**  them,  and  at  their  will,  and  according  to  such  things  as 
"  pleased  them."  ^ 
Ji«SS.  8-  A  third  council  belonging  to  the  king,  are,  according 

to  sir  Edward  Coke,ef  his  judges  of  the  courts  of  law,  for 
law  matters.  And  this  appears  frequently  in  our  statutes, 
particularly  14  Edw.  III.  c.  5,  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally,  it 
must  be  defined,  particularized,  and  understood,  secundum 
subfectam  materiam :  and,  if  th^  subject  be  of  a  legal 
nature,  then  by  the  king's  council  is  understood  his  council 
for  matters  of  law ;  namely,  his  judges.  Therefore  when 
by  statute  16  Ric.  II.  c.  5,  it  was  made  a  high  offence  to 
import  into  this  kingdom  any  papal  bulles,  or  other  processes 
from  Rome ;  and  it  was  enacted,  that  the  offenders  should 
be  attached  by  their  bodies,  and  brought  before  the  king 
and  his  council  to  answer  for  such  offence ;  here,  by  the 
[  229  J  expression  of  the  king's  council,  were  understood,  according 
to  Blackstone,  the  king's  judges  of  his  courts  of  justice, 
the  subject  matter  being  legal :  this  being  the  general  way 
wtocoSrait  of  interpreting  the  word,  council.^  This,  however  has  been 
^iSJSm.  doubted  by  Mr.  Justice  Coleridge,  in  his  note  on  the  pas- 
ciauy.  Sage,  who  thinks  that  the  council  here  mentioned  was  a 
court  of  very  extensive  equitable  jurisdiction,  both  in  civil 
and  criminal  matters ;  the  fountain  from  which,  in  process 
of  time,  the  courts  of  chancery  and  star-chamber  were 
derived.  The  king's  power  to  consult  the  judges  extra- 
judicially, although  not  without  precedent  in  former  times, 
is  now  much  disputed,^  and  has  of  late  never  been 
exercised. 
4.  The  privy      4.  But  the  principal  council  belonging  to  the  king  is  his 

coancil.  •  •ii_*'i*  11  11    11  n        * 

privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  counciL  And  this,  according  to  sir  Edward  Coke's 
description  of  it,i  is  a  noble,  honourable,  and  reverend 
assembly,  of  the  king  and  such  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is 
the  sole  constituent  of  a  privy  counsellor;  and  this  also 

f  4  InRt,  63  »  See  Harg.  n.  5.  Co.  Litt.  1 10  a. 

«  1  Inst.  110.  i  4  Inst.  53. 

*»  3  Inst.  125. 
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regulates  their  number,  which  of  ancient  time  was  twelve 
or   thereabouts.      Afterwards   it  increased  to  so   large  a 
number,  that  it  was  found  inconvenient  for  secrecy  and 
dispatch ;  and  therefore  king  Charles  the  second  in  1679 
limited  it  to  thirty :  whereof  fifteen  were  to  be  the  principal  L  ^0  J 
officers  of  state,  and  those  to  be  counsellors,  virtute  officii  / 
and  the  other  fifteen  were  composed  of  ten  lords  and  five 
commoners  of  the  king's  choosing.^     But  since  that  time 
the  number  has  been  much  augmented,  and  now  continues 
indefinite.     At  the  same  time  also,  the  ancient  office  of  lord 
president   of  the  council  was   revived  in    the   person  of 
Anthony  earl  of  Shaftesbury ;  an  officer,  that  by  the  statute 
of  31  Hen.  VIII.  c.  10,  has  precedence  next  after  the  lord 
chancellor  and  lord  treasurer.      No  inconvenience  arises  ^}jy  «nm- 

sellors  are 

from  the  extension  of  the  numbers  of  the  privy  council,  as  ^owspeciai- 

r       J  '        ly  gummon- 

those  only  attend  who   are  specially  summoned  for  the  ®*** 
particular  occasion  upon  which  their  advice  and  assistance 
are  required. 
Privy   counsellors  are  made  by  the  king's  nomination.  How  privy 

.  ,  .  ,  ,  1.1  counsellors 

Without  either  patent  or  grant ;  and,  on  taking  the  necessary  are  made, 
oaths,  they  become  immediately  privy  Counsellors  during  the 
life  of  the  king  that  chooses  them,  but  subject  to  removal 
at  his  discretion. 

As  to  the  Qualifications  of  members  to  sit  at  this  board :  Their  quau- 

"*         •'  caiioDS. 

any  natural  born  subject  of  England  is  capable  of  being  a 
member  of  the  privy  council ;  taking  the  proper  oaths  for 
security  of  the  government,  and  the  declaration^  for  security 
of  the  church.  But,  in  order  to  prevent  any  persons 
under  foreign  attachments  from  insinuating  themselves  into 
this  important  trust,  as  happened  in  the  reign  of  king 
William  in  many  instances,  it  is  enacted  by  the  act  of 
settlement,™  that  no  person  born  out  of  the  dominions  of 
the  crown  of  England,  unless  born  of  English  parents,  even 
though  naturalized  by  parliament,  shall  be  capable  of  being 
of  the  privy  council. 

The  duty  of  a  privy  counsellor  appears  firom  the  oath  of  Their  duty. 

^  Temple's  Mem.  part  3.  c.  7,  which  abolished  the  former  sacra- 

^  This  declaration  is  imposed  by  the      mental  test. 
9  Geo.  IV.   c.  17,  and  2  Wm.  IV.  "  Stat.  12  &  13  Wm.III.  c.  2. 

R 
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office,'^  which  consists  of  seven  articles :  1.  To  advise  the 
king  according  to  the  best  of  his  cunning  and  discretion. 
S,  To  advise  for  the  ldng*s  honour  and  good  of  the  publici 
without  partiality  through  affection,  love,  meed,  doubt,  or 
dread.  S.  To  keep  the  king's  counsel  secret.  4.  To  avoid 
corruption.     5.  To  help  and  strengthen  the  execution  of 

[  231  ]  what  shall  be  there  resolved.  6.  To  withstand  all  persons 
who  would  attempt  the  contrary.  And,  lastly,  in  general, 
7.  To  observe,  keep  and  do  all  that  a  good  and  true  coun- 
$ellor  ought  to  do  to  his  sovereign  lord. 

Their  power.  The  powcT  of  the  prfvy  couucil  is  to  inquire  into  all  of- 
fences against  the  government,  and  to  commit  the  offenders 
to  safe  custody,  in  order  to  take  their  trial  in  some  of  the 
courts  of  law.  But  their  jurisdiction  herein  is  only  to  in- 
quire, and  not  to  punish :  and  the  persons  committed  by 
them  are  entitled  to  their  habeas  corpus  by  statute  16  Car.  L 
c.  10,  as  much  as  if  committed  by  an  ordinary  justice  of  the 
peace.  And,  by  the  same  statute,  the  court  of  star-chamber, 
and  the  court  of  requests,  both  of  which  consisted  of  privy 
counsellors,  were  dissolved ;  and  it  was  declared  illegal  for 
them  to  take  cognizance  of  any  matter  of  property  belong- 
ing to  the  subjects  of  this  kingdom.  But,  in  plantation  or 
admiralty  causes,  which  arise  out  of  the  jurisdiction  of  this 
kingdom  ;  and  in  matters  of  lunacy  or  idiocy,^  being  a  spe- 
>cial  flower  of  the  prerogative;  with  regard  to  these,  although 
they  may  eventually  involve  questions  of  extensive  property, 
the  privy  council  continues  to  have  cognizance,  being  the 
court  of  appeal  in  such  cases :  or,  rather,  the  appeal  lies  to 
the  king's  majesty  himself  in  council.  Whenever  also  a 
question  arises  between  two  provinces  in  America  or  else- 
where, as  concerning  the  extent  of  their  charters  and  the 
like,  the  king  in  his  council  exercises  original  jurisdiction 
therein,  upon  the  principles  of  feudal  sovereignty.  And  so 
likewise  when  any  person  claims  an  island  or  a  province,  in 
the  nature  of  a  feudal  principality,  by  grant  from  the  king  or 
his  ancestors,  the  determination  of  that  right  belongs  to  his 
majesty  in  council :  as  was  the  case  of  the  earl  of  Derby  with 
regard  to  the  isle  of  Man  in  the  reign  of  queen  Elizabeth, 
and  the  earl  of  Cardigan  and  others,  as  representatives  of 

"  4  lost.  54.  *»  3  p.  Wms,  108. 
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the  duke  of  Montague,  with  relation  to  the  island  of  St.  Vin- 
cent in  1764.  But  from  all  the  dominions  of  the  crown  ex* 
cepting  Great  Britain  and  Ireland,  an  appellate  jurisdiction 
(in  the  last  resort)  is  vested  in  the  same  tribunal ;  and  this  [  232  ] 
judicial  authority  has  lately  been  remodelled  by  a  statute  of  J^J^I^'Jj^"^ 
the  late  king.P  By  this  act  a  committee  styled  "  the  Judi-  ^JnX*'''^ 
cial  Committee  of  the  Privy  Council,"  is  created,  and  is  com- 
posed of  the  president  of  the  council,  the  lord  chancellor, 
the  chief  justice  of  the  court  of  king's  bench,  the  master  of 
the  rolls,  the  vice-chancellor,  the  chief  justice  of  the  com- 
mon pleas,  the  lord  chief  baron,  the  judge  of  the  preroga- 
tive court,  the  judge  of  the  high  court  of  admiralty,  the 
chief  judge  in  bankruptcy,  the  members  of  the  privy  coun- 
cil who  shall  have  held  any  of  these  offices,  and  two  other 
privy  counsellors  appointed  by  the  king,  who  shall  have  held 
the  office  of  judge  in  the  East  Indies,  or  any  of  the  king's 
dominions  beyond  seas.  This  court  has  jurisdiction  over  all 
appeals  made  to  the  king  in  council  from  the  courts  of  admi- 
ralty, or  any  other  court  in  the  plantations  of  America  and 
other  his  majesty's  dominions  abroad. 

The  privileges  of  privy  counsellors,  as  such,  (abstracted  J^^I^s^'*^' 
from  their  honorary  precedence)*!  consist  principally  in  the 
security  which  the  law  has  given  them  against  attempts  and 
conspiracies  to  destroy  their  lives.  For,  by  statute  3  Hen. 
VII.  c.  14,  if  any  of  the  king's  servants,  of  his  household, 
conspire  or  imagine  to  take  away  the  life  of  a  privy  counsel- 
lor, it  is  felony,  though  nothing  be  done  upon  it.  The  rea- 
son of  making  this  statute,  sir  Edward  Coke  '  tells  us,  was 
because  such  a  conspiracy  was,  just  before  this  parliament, 
made  by  some  of  king  Henry  the  seventh's  household  ser- 
vants, and  great  mischief  was  like  to  have  ensued  thereupon. 
This  extends  only  to  the  king's  menial  servants.  But  the 
statute  9  Ann.  c.  16,  goes  farther,  and  enacts,  that  any  per- 
son that  shall  unlawfully  attempt  to  kill,  or  shall  unlawfully 
assault,  and  strike,  or  wound,  any  privy  counsellor  in  the 
execution  of  his  office,  shall  be  a  felon  without  benefit  of 
clergy.  This  statute  was  made  upon  the  daring  attempt  of  the 
sieur  Guiscard,  who  stabbed  Mr.  Harley,  afterwards  earl  of 

P  3  &  4  Wm.  IV.  c.  41.  '3  Inst.  38. 

**  See  Tpoitf  chap.  XII. 
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Oxford^  with  a  penknife,  when  under  examination  for  high 
crimes  in  a  committee  of  the  privy  council. 
k^o^Srtiie      '^^^  dissolution  of  the  privy  council  depends  upon  the 
^vTcoim.  ting's  pleasure;  and  he  may,  whenever  he  thinks  proper, 
discharge  any  particular  member,  or  the  whole  of  it,  and 
appoint  another.     By  the  common  law  also  it  was  dissolved 
ipso  facto  by  the  king's  demise;  as  deriving  all  its  authority 
from  him.  But  now,  to  prevent  the  inconveniences  of  having 
no  council  in  being  at  the  accession  of  a  new  prince,  it  is 
enacted  by  statute  6  Ann.  c.  7,  that  the  privy  council  shall 
continue  for  six  months  afler  the  demise  of  the  crown,  un- 
less sooner  determined  by  the  successor. 
STe?S5?      '^^^  importance  of  the  privy  council  as  a  whole,  it  is  to  be 
2JJ^^-    observed,  has  much  diminished.     Its  judicial  business  is 
transacted  by  the  Judicial  Committee,  and  almost  all  the  exe- 
cabinet       cutivc  authority  is  committed  to  the  cabinet  council,  which 

council.  , 

consists  of  those  ministers  of  state  who  are  more  especially 
honoured  with  the  sovereign's  confidence.  Their  number 
and  selection  depend  only  on  the  royal  pleasure,  and  each 
member  of  that  council  receives  a  summons  for  every  at- 
tendance. 
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I  proceed  next  to  the  duties  incumbent  on  the  king  by  ^  ^^^.  n 
our  constitution ;  in  consideration  of  which  duties  his  dig-  ^ 
nity  and  prerogative  are  established  by  the  laws  of  the  land ; 
it  being  a  maxim  in  the  law^  that  protection  and  subjection 
are  reciprocal.^  And  these  reciprocal  duties  are  what,  I  ap- 
prehendy  were  meant  by  the  convention  in  1688,  when  they 
declared  that  king  James  had  broken  the  original  contract 
between  king  and  people.     But  however,  as  Uie  terms  of 
that  original  contract  were  in  some  measure  disputed,  being 
alleged  to  exist  principally  in  theory,  and  to  be  only  dedu- 
cible  by  reason  and  the  rules  of  natural  law ;  in  which  de- 
duction different  understandings  might  very  considerably 
differ ;  it  was,  after  the  Revolution,  judged  proper  to  declare 
these  duties  expressly,  and  to  reduce  that  contract  to  a  plain  ^^Si^tiJe 
certainty.  So  that,  whatever  doubts  might  be  formerly  raised  j^^do"**** 
by  weak  and  scrupulous  minds  about  the  existence  of  such  ^^^y^' 
an  original  contract,  they  must  now  entirely  cease ;   espe- 
cially with  regard  to  every  prince,  who  hath  reigned  since 
the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern   his  people  He  is  to 
according  to  law.     Nee  regibtis  infinita  aut  libera  potestas,  ^JS^g  to' 
was  the  constitution  of  our  German  ancestors  on  the  conti-  ^*^* 
nent.^     And  this  is  not  only  consonant  to  the  principles  of 
nature,  of  liberty,  of  reason,  and  of  society,  but  has  always 
been  esteemed  an  express  part  of  the  common  law  of  Eng- 
land, even  when  prerogative  was  at  the  highest.     "  The 
*'  king,"  saith   Bracton,®  who   wrote   under   Henry   III., 
''  ought  not  to  be  subject  to  man,  but  to  God,  and  to  the 

*  7  Rep.  5.  ^  Tac.  de  mor.  Germ.  c,7.  /.I.  c.  8. 
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[  234  3  **  law ;  for  the  law  maketh  the  king.     Let  the  king  there- 
"  fore  render  to  the  law,  what  the  law  has  invested  in  him 
•*  with  regard  to  others :  dominion  and  power :  for  he  is  not 
"  truly  king,  where  will  and  pleasure  rules,  and  not  the 
**  law."  And  again  ;**  "  the  king  also  hath  a  superior,  namely 
"  God,  and  also  the  law,  by  which  he  was  made  a  king." 
Thus  Bracton :  and  Fortescue  also,®  having  first  well  dis- 
tinguished between  a  monarchy  absolutely  and  despotically 
regal,  which  is  introduced  by  conquest  and  violence,  and  a 
political  or  civil  monarchy,  which  arises  from  mutual  con- 
sent ;  (of  which  last  species  he  asserts  the  government  of 
England  to  be)  immediately  lays  it  down  as  a  principle,  that 
"  the  king  of  England  must  rule  his  people  according  to  the 
**  decrees  of  the  laws  thereof:  insomuch  that  he  is  bound 
''  by  an  oath  at  his  coronation  to  the  observance  and  keep- 
'*  ing  of  his  own  laws."     But,  to  obviate  all  doubts  and 
difficulties  concerning  this  matter,  it  is  expressly  declared  by 
statute  12  &  13  Wm.  III.  c.  2,  "  that  the  laws  of  England 
"  are  the  birthright  of  the  people  thereof;  and  all  the  kings 
**  and  queens,  who  shall  ascend  the  throne  of  this  realm 
**  ought  to  administer  the  government  of  the  same  according 
^'  to  the  said  laws;  and  all  their  officers  and  ministers  ought 
**  to  serve  them  respectively  according  to  the  same :  and 
'^  therefore  all  the  laws  and  statutes  of  this  realm,  for  se- 
<*  curing  the  established  religion,  and  the  rights  and  liberties 
<^  of  the  people  thereof,  and  all  other  laws  and  statutes  of 
*'  the  same  now  in  force,  are  ratified  and  confirmed  accord- 
«  ingly." 
^  And,  as  to  the  terms  of  the  original  contract  between  king 

The  corona-  iiTiii 

tion  oath,  and  pcoplc,  thcsc  I  apprehend  to  be  now  couched  in  the  co- 
ronation oath,  which  by  the  statute  1  W.  &  M.  st.  1,  c.  6, 
16  to  be  administered  to  every  king  and  queen,  who  shall 
succeed  to  the  imperial  crown  of  these  realms,  by  one  of  the 
archbishops  or  bishops  of  the  realm,  in  the  presence  of  all 
the  people ;  who  on  their  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  crown.  This  coronation  oath  is  con- 
ceived in  the  following  terms : 
r  QQn  1  **^  ^'*^  archbishop  or  bishop  shall  say^  Will  you  solemnly 
*"  <*  promise  and  swear  to  govern  the  people  of  this  kingdom  of 

*  I.  2.  c.  16.  ^3.  •  c.  9.  ^  34. 
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**  England,  and  the  dominions  thereto  belonging,  according 
*'  to  the  statutes  in  parliament  agreed  on,  and  the  laws  and 
customs  of  the  same  ? — The  king  or  queen  shali  say^  I 
solemnly  promise  so  to  do. — Archbishop  or  bishop.  Will 
you  to  your  power  cause  law  and  justice,  in  mercy,  to  be 
executed  in  all  your  judgments  ? — King  or  queen.  I  will. 
"  — Archbishop  or  bishop.  Will  you  to  the  utmost  of  your 
*^  power  maintain  the  laws  of  God|  the  true  profession  of  the 
*'  gospel,  and  the  protestant  reformed  religion  established 
"  by  the  law  ?  And  will  you  preserve  unto  the  bishops  and 
*'  clergy  of  this  realm,  and  to  the  churches  committed  to 
**  their  charge,  all  such  rights  and  privileges  as  by  law  do 
**  or  shall  appertain  unto  them,  or  any  of  them  ? — King 
**  or  queen.  All  this  I  promise  to  do. — After  this  the  king 
^'  or  qtieen,  laying  his  or  her  hand  upon  the  holy  gospels, 
^*  shall  say 9  The  things  which  I  have  here  before  promised 
'^  I  will  perform  and  keep :  so  help  me  God :  and  then  shall 
"  kiss  the  book.** 

This  is  the  form  of  the  coronation  oath,  as  it  is  now 
prescribed  by  our  laws ;  the  principal  articles  of  which  ap* 
pear  to  be  at  least  as  ancient  as  the  mirror  of  justices,'  and 
even  as  the  time  of  Bracton  :S  but  the  wording  of  it  was 
changed  at  the  Revolution,  because  (as  the  statute  alleges) 
the  oath  itself  had  been  framed  in  doubtful  words  and  ex- 
pressions, with  relation  to  ancient  laws  and  constitutions  at 
this  time  unknown.^     However,  in  what  form  soever  it  [  236  ] 


'  cap,  1.  §.  2. 

«  L  3.  tr.  1.  c.  9. 

^  In  the  old  folio  abridgment  of  the 
statutes,  printed  by  Leltou  and  Mach- 
linia  in  the  reign  of  Edward  IV.  (penes 
rne}  there  is  preserved  a  copy  of  the 
old  coronation  oath;  which,  as  the 
book  is  extremely  scarce,  I  will  here 
transcribe.  Ceo  est  U  serement  que  le 
toy  jurre  a  soun  coronement :  que  il 
gardera  et  meintenera  let  droitez  et  lez 
franchiset  de  seynt  esglise  grauntex 
auncienment  det  droitex  roys  chrittiens 
d*Engletere,  et  quit  gardera  toutez  set 
terres  honoures  et  dignites  droiturelx 
et  franks  del  coron  du  roialme  d^'EngU- 
tere  en  tcut  maner  dentier  te  sanx  null 


maner  damenusementf  et  lex  droitex  diu 
pergex  dilapidex  ou  perdux  de  la  corone 
a  soun  poiair  reappeller  en  launeien 
estate,  et  quil  gardera  U  peas  de  seynt 
esglise  etal  cUrgie  et  al  people  de  ban 
accorde,  et  quil  face  faire  en  toutex  sex 
jugementex  owel  et  droit  justice  oue  dtt- 
cretion  et  misericorditetquilgrauntira 
a  tenure  lex  leyes  et  custumex  du  roialme, 
et  a  soun  poiar  Ux  face  garder  et 
affirmer  que  let  gentex  du  people  avont 
faitex  et  estiex,  et  les  malveys  leyz  et 
eustumes  de  tout  oustera,  etferme  peas 
et  estahlie  al  people  de  soun  roialme  en 
ceo  garde  esgardera  a  soun  poiair; 
come  Dieu  luy  aide.  (Tit.  sacra- 
metitum  regit,  foil.  m.  t/.)     Prynne 


( 
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be  conceived,  this  is  most  indisputably  a  fundamental  and 
original  express  contract ;  though  doubtless  the  duty  of  pro- 
tection is  impliedly  as  much  incumbent  on  the  sovereign  be- 
fore coronation  as  after :  in  the  same  manner  as  allegiance 
to  the  king  becomes  the  duty  of  the  subject  immediately  on 
the  descent  of  the  crown,  before  he  has  taken  the  oath  of 
allegiance,  or  whether  he  ever  takes  it  at  all.     This  recipror 
cal  duty  of  the  subject  will  be  considered  in  its  proper  place. 
At  present  we  are  only  to  observe,  that  in  the  king's  part  of 
this  original  contract  are  expressed  all  the  duties  that  a 
monarch  can  owe  to  his  people ;  viz.  to  govern  according  to 
^e^te       ^^^  •  ^^  execute  judgment  in  mercy ;  and  to  maintain  the 
mw^r^d*  established  religion.     And,  with  respect  to  the  latter  of  these 
SeStab^  three  branches,  we  may  farther  remark,  that  by  the  act  of 
^edreii-    uj^qji,  5  Ann.  c.  8,  two  preceding  statutes  are  recited  and 
confirmed ;  the  one  of  the  parliament  of  Scotland,  the  other 
of  the  parliament  of  England :  which  enact ;  the  former, 
that  every  king  at  his  accession  shall  take  and  subscribe  an 
oath,  to  preserve  the  protestant  religion  and  presbyterian 
church  government  in  Scotland ;  the  latter,  that  at  his  coro- 
nation he  shall  take  and  subscribe  a  similar  oath,  to  pre- 
serve the  settlement  of  the  church  of  England  within  England, 
Ireland,  Wales,  and  Berwick,  and  the  territories  thereunto 
belonging. 

has  also  given  us  a  copy  of  the  coro-      251.)   James  I.  and  Charles  I.  (ibid. 
nation  oaths  of  Richard  II.  (Signal      269.) 
Loyalty,  II.  246.)  Edward  VI.  (ibid. 
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OF  THE  KING'S  PREROGATIVE. 
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The  royal  character 
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1.  Sovereignty. 
"    Perfection. 
Perpetuity, 


^  CO 


s 


pi.  As  to  foreign 
concerns. 


L 


2.  The  royal  authority. 


2.  As  to  domeS' 
tic  concerns. 


'  1.  Power  of  sending  am" 
bassadors. 

2.  Of  making  treaties. 

3.  Of  making  war  and 
peace. 

4.  Of  granting  letters  of 
marque. 

5.  Of  granting  safe  con- 
ducts. 

1.  Of  rejecting  bills. 

2.  Being  generalissimo. 

3.  The  fountain  of  jus- 
tice. 

4.  The    fountain  of  ho- 
nour and  wisdom. 

5.  Arbiter  of  commerce. 

6.  The     head    of     the 
church. 


It  was  observed  in  a  former  chapter,*  that  one  of  the  r  gg^  i 
principal  bulwarks  of  civil  liberty,  or  (in  other  wprds)  of  The  king's 
the  British  constitution,  was  the  limitation   of  the  king's  p"^^«^^® 
prerogative  by  bounds  so  certain  and  notorious,  that  it  is 
impossible  he  should  ever  exceed  them,  without  the  consent 
of  the  people,  on  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contract,  which  in  all   states  im- 
pliedly, and  in  ours  most  expressly,  subsists  between  the 
prince  and  the  subject.     It  will  now  be  pur  business  to  con- 
sider this  prerogative  minutely ;  to  demonstrate  its  necessity 
in  general ;  and  to  mark  out  in  the  most  important  instances 
its  particular  extent   and  restrictions:   from  which  consi- 

=»  Chap.  1,  page  136. 
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derations  this  conclusion  will  evidently  follow,  that  the 
powers,  which  are  vested  in  the  crown  by  the  laws  of 
England,  are  necessary  for  the  support  of  society ;  and  do 
not  intrench  any  farther  on  our  natural  liberties,  than  is 
expedient  for  the  maintenance  of  our  civil. 
may  be  dis-  There  cauuot  be  a  stronger  proof  of  that  genuine  freedom, 
which  is  the  boast  of  this  age  and  country,  than  the  power 
of  discussing  and  examining,  with  decency  and  respect, 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  some 
former  ages  was  thought  too  delicate  and  sacred  to  be  pro- 
faned by  the  pen  of  a  subject.  It  was  ranked  among  the 
arcana  imperii :  and,  like  the  mysteries  of  the  6072a  dea, 
[  238  ]  was  not  suffered  to  be  pried  into  by  any  but  such  as  were 
initiated  in  its  service :  because  perhaps  the  exertion  of  the 
one,  like  the  solemnities  of  the  other,  would  not  bear  the 
inspection  of  a  rational  and  sober  inquiry.  The  glorious 
queen  Elizabeth  herself  made  no  scruple  to  direct  her  par- 
liaments to  abstain  from  discoursing  of  matters  of  state  ;^ 
and  it  was  the  constant  language  of  this  favourite  princess 
and  her  ministers,  that  even  that  august  assembly  "  ought 
not  to  deal,  to  judge,«or  to  meddle  with  her  majesty's 
prerogative  royal."  <^  And  her  successor,  king  James  the 
first,  who  had  imbibed  high  notions  of  the  divinity  of  regal 
sway,  more  than  once  laid  it  down  in  his  speeches,  that, 
''  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
''  what  the  deity  may  do,  so  it  is  presumption  and  sedition 
''  in  a  subject  to  dispute  what  a  king  may  do  in  the  height 
"  of  his  power :  good  christians,  he  adds,  will  be  content 
"  with  God's  will,  revealed  in  his  word ;  and  good  subjects 
**  will  rest  in  the  king's  will,  revealed  in  his  law."^ 
This  has  But,  whatcvcr  might  be  the  sentiments  of  some  of  our 
theiangaage  princcs,  this  was  ncvcr  the  language  of  our  ancient  consti- 
BtitutioD.  '  tution  and  laws.  The  limitation  of  the  regal  authority  was 
a  first  and  essential  principle  in  all  the  Gothic  systems  of 
government  established  in  Europe ;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  most  of  the 
kingdoms  on  the  continent.  We  have  seen,  in  the  pre- 
ceding chapter,  the  sentiments  of  Bracton  and  Fortescue, 
at  the  distance  of  two  centuries  from  each  other.    And  sir 

*  Dewes.  479.  ^  Ibid.  646.  *  King  James's  works,  657. 631. 
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Henry  Finch,  under  Charles  the  first,  after  the  lapse  of  two 
centuries  more,  though  he  lays  down  the  law  of  prerogative 
in  very  strong  and  emphatical  terms,  yet  qualifies  it  with  a 
general  restriction,  in  regard  to  the  liberties  of  the  people. 
"  The  king  hath  a  prerogative  in  all  things,  that  are  not 
"injurious  to  the  subject;  for  in  them  all  it  must  be  re- 
"  membered,  that  the  king's  prerogative  stretcheth  not  to 
"  the  doing  of  any  wrong,"®  Nihil  enim  aUtid  potest  rex, 
nisi  id  solum  quod  de  jure  potest^  And  here  it  may  be  [  239  ] 
some  satisfaction  to  remark,  how  widely  the  civil  law  difiers 
from  our  own,  with  regard  to  the  authority  of  the  laws  over 
the  prince,  or  (as  a  civilian  would  rather  have  expressed  it) 
the  authority  of  the  prince  over  the  laws.  It  is  a  maxim 
of  the  English  law,  as  we  have  seen  from  Bracton,  that 
**  rex  debet  esse  sub  lege,  quia  hxfacit  regem  ;*'  the  imperial 
law  will  tell  us,  that,  *^  in  omnibus,  imperatoris  excipitur 
fortuna;  cui  ipsas  leges  Deus  subjecit.^'^  We  shall  not 
long  hesitate  to  which  of  them  to  give  the  preference,  as 
most  conducive  to  those  ends  for  which  societies  were 
framed,  and  are  kept  together;  especially  as  the  Roman 
lawyers  themselves  seem  to  be  sensible  of  the  unreasonable- 
ness of  their  own  constitution.  "  Decet  tarnen  principem^^' 
says  Paulus,  " servare  leges,  quibus  ipse  solutus  est.^^  This 
is  at  once  laying  down  the  principle  of  despotic  power,  and 
at  the  same  time  acknowledging  its  absurdity. 

By  the  word  prerogative  we  usually  understand  that  ^*^^^^**' 
special  pre-eminence,  which  the  king  hath,  over  and  above  p«'08*tt^«» 
all  other  persons,  and  out  of  the  ordinary  course  of  the 
common  law,  in  right  of  his  real  dignity.  It  signifies,  in 
its  etymology,  (from  prce  and  rogo)  something  that  is  re- 
quired or  demanded  before,  or  in  preference  to,  all  others. 
And  hence  it  follows,  that  it  must  be  in  its  nature  singular 
and  eccentrical ;  that  it  can  only  be  applied  to  those  rights 
and  capacities  which  the  king  enjoys  alone,  in  contradis- 
tinction to  others,  and  not  to  those  which  he  enjoys  in  com- 
mon with  any  of  his  subjects :  for  if  once  any  one  prero- 
gative of  the  crown  could  be  held  in  common  with  the 
subject,  it  would  cease  to  be  prerogative  any  longer.    And 

•  Finch  L.  84,  86.  «  Nw.  106.  §.  2. 

'  Bracton,  /.  3.  it.  1.  c.  9.  •»  Ff.  32. 1.    3, 
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therefore  Finch  ^  lays  it  down  as  a  maxim^  that  the  pre- 
rogative is  that  law  in  case  of  the  king,  which  is  law  in  no 
case  of  the  subject. 
It  is  either    .    Prerogatives  are  either  direct  or  incidental.     The  direct 
cidentio!  °"  ajTC  such  positivc  substantial  parts  of  the  royal  character 
[  240  ]  and  authority^  as  are  rooted  in  and  spring  from  the  king's 
pplitical  person,  considered  merely  by  itself,  without  reference 
to  any  other  extrinsic  circumstance ;  as,  the  right  of  sending 
ambassadors,  of  creating  peers,  and  of  making  war  or  peace. 
But  such  prerogatives  as  are  incidental  bear  always  a  re- 
lation to  something  else,  distinct  from  the  king's  person ; 
and  are  indeed  only  exceptions,  in  favour  of  the  crown,  to 
those  general  rules  that  are  established  for  the  rest  of  the 
community :  such  as,  that  no  costs  shall  be  recovered  against 
the  king ;  that  the  king  can  never  be  a  joint-tenant ;  and 
that  his  debt  shall  be  preferred  before  a  debt  to  any  of  his 
subjects.     These,  and  an  infinite  number  of  other  instances, 
will  better  be  understood,  when  we  come  regularly  to  con- 
sider the  rules  themselves,  to  which  these  incidental  pre- 
rogatives are  excepticms.     And  therefore  we  will  at  present 
only  dwell  upon   the  king's  substantive  or   direct  prero- 
gatives. 
The  direct        Thcse  substautivc  or  direct  prerogatives  may  again  be 
is  of  three    divided  iuto  three  kinds :  being  such  as  regard,  first,  the 
such  as  re-   king's  royal  character;  secondly,  his  royal  authority;  and, 
royal  ciia-    lastly,  his  royal  income.     These  are  necessary,  to  secure 
dignity }  s.  rcverencc  to  his  person,  obedience  to  his  commands,  and  an 

his  royal  au-     ^ 

thority  or     affluent  supply  for  the  ordinary  expences  of  government ; 
3.  the  royal  without  all  of  which  it  is  impossible  to  maintain  the  exe- 

income.  ,  * 

cutive  power  in  due  independence  and  vigour.  Yet,  in 
every  branch  of  this  large  and  extensive  dominion,  our  free 
constitution  has  interposed  such  seasonable  checks  and  re- 
strictions, as  may  curb  it  from  trampling  on  those  liberties, 
which  it  was  meant  to  secure  and  establish.  The  enormous 
weight  of  prerogative,  if  left  to  itself,  (as  in  arbitrary  govern- 
ments it  is)  spreads  havoc  and  destruction  among  all  the 
inferior  movements :  but,  when  balanced  and  regulated  (as 
with  us)  by  its  proper  counterpoise,  timely  and  judiciously 
applied,  its  operations  are  then  equable  and  certain,  it  in- 

»  Finch,  L.  85. 
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vigorates  the  whole  machine,  and   enables  every  part  to 
answer  the  end  of  its  construction. 

In  the  present  chapter  we  shall  only  consider  the  two 
first  of  these  divisions,  which  relate  to  the  king's  political 
character  and  authority :  or,  in  other  words,  his  dignity  [  241  ] 
and  regal  power ;  to  which  last  the  name  of  prerogative  is 
frequently  narrowed  and  confined.  The  other  division, 
which  fbrmd  the  royal  revenucy  will  require  a  distinct  exa- 
mination ;  according  to  the  known  distribution  of  the  feodal 
writers,  who  distinguish  the  royal  prerogatives  into  the 
majora  and  minora  regalia^  in  the  latter  of  which  classes 
the  rights  of  the  revenue  are  ranked.  For,  to  use  their  own 
words,  **  major  a  regaUa  imperii  prce-eminentiam  spectant  ; 
"  minora  vero  ad  commodum  pecuniarium  immediate  atti- 
"  nent ;  et  hcec  proprie  Jiscalia  sunt,  et  ad  jus  faci  per- 
"  tinent:'^ 

First,  then,  of  the  royal  dignity.  Under  every  monar-  ii^^^SS 
chical  establishment,  it  is  necessary  to  distinguish  the  prince  ^^ 
from  his  subjects,  not  only  by  the  outward  pomp  and  deco- 
rations of  majesty,  but  also  by  ascribing  to  him  certain 
qualities,  as  inherent  in  his  royal  capacity,  distinct  from  and 
superior  to  those  of  any  other  individual  in  the  nation.  For, 
though  a  philosophical  mind  will  consider  the  royal  person 
merely  as  one  man  appointed  by  mutual  consent  to  preside 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  society  demand,  yet  the  mass  of 
mankind  will  be  apt  to  grow  insolent  and  refractory,  if 
taught  to  consider  their  prince  as  a  man  of  no  greater  per- 
fection than  themselves.  The  law  therefore  ascribes  to  the 
king,  in  his  high  political  character,  not  only  large  powers 
and  emoluments,  which  form  his  prerogative  and  revenue, 
but  likewise  certain  attributes  of  a  great  and  transcendent 
nature ;  by  which  the  people  are  led  to  consider  him  in  the 
light  of  a  superior  being,  and  to  pay  him  that  awful  respect, 
which  may  enable  him  with  greater  ease  to  carry  on  the  bu- 
siness of  government.  This  is  what  I  understand  by  the 
royal  dignity,  the  several  branches  of  which  we  will  now 
proceed  to  examine. 

1.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of  i-  ^i^the 

^  king's  so- 

1  Peregrin,  de  jure  fite,  i.  I.e.  l.num.  9.  vereignty. 
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sovereignty  or  pre-eminence.      "  Rex  est  vicarius^^  says 
Bracton,^  "  et  minister  Dei  in  terra  :  omnis  quidem  stib  eo 
[  240  ]  **  esty  et  ipse  sub  nullo,  nisi  tantum  sub  DeoJ"'     He  is  said 
to  have  imperial  dignity ;  and  in  charters  before  the  con- 
quest is  frequently  styled  basileus  and  imperaior^  the  titles 
respectively  assumed  by  the  emperors  of  the  east  and  west.^ 
His  realm  is  declared  to  be  an  empire^  and  his  crown  impe- 
rial,  by  many  acts  of  parliament^  particularly  the  statutes  24* 
Hen.  VIII.  c.  12,  and  25  Hen.  VI 1 1,  c.  28  ;«^  which  at  the 
same  time  declare  the  king  to  be  the  supreme  head  of  the 
realm  in  matters  both  civil  and  ecclesiastical,  and  of  conse* 
quence  inferior  to  no  man  upon  earth,  dependent  on  no  man, 
accountable  to  no  man.     Formerly  there  prevailed  a  ridicu* 
lous  notion,  propagated  by  the  German  and  Italian  civilians, 
that  an  emperor  could  do  many  things  which  a  king  could 
not,  (as  the  creation  of  notaries  and  the  like)  and  that  all 
kings  were  in  some  degree  subordinate  and  subject  to  the 
emperor  of  Germany  or  Rome.     The  meaning  therefore  of 
the  legislature,  when  it  uses  these  terms  of  empire  and  im- 
perialf  and  applies  them  to  the  realm  and  crown  of  England, 
is  only  to  assert  that  our  king  is  equally  sovereign  and  inde- 
pendent within  these  his  dominions,  as  any  emperor  is  in  his 
empire  \^  and  owes  no  kind  of  subjection  to  any  other  po- 
tentate upon  earth.     Hence  it  is,  that  no  suit  or  action  can 
be  brought  against  the  king,  even  in  civil  matters,  because 
no  court  can  have  jurisdiction  over  him.     For  all  jurisdic- 
tion implies  superiority  of  power :  authority  to  try  would  be 
vain  and  idle,  without  an  authority  to  redress  ;  and  the  sen- 
tence of  a  court  would  be  contemptible,  unless  that  court 
had  power  to  command  the  execution  of  it :  but  who,  says 
Finch^,  shall  command  the  king  ?   Hence  it  is  likewise,  that 
by  law  the  person  of  the  king  is  sacred,  even  though  the 
measures  pursued  in  his  reign  be  completely  tyrannical  and 
arbitrary :  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way;  much  less  to  condemn  him  to  punish- 

L  I.e. 8.  bertates  haberet  in  regno  suo,  qtias  im- 

*  Seld.  tit,  of  Hon.  1. 2.  perator  vindicabat  in   imperio.     (M. 

*"  See  also  24  Geo.  II.  c.  24.  6      Paris,  A.  D.  1095.) 

Geo.  III.  c.  27.  °  Finch,  L.  83. 

"  Rex  allegavit,  qitod  ipso  omnes  /t- 
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ment.  If  any  foreign  jurisdiction  had  this  power,  as  was 
formerly  claimed  by  the  pope,  the  independence  of  the  king- 
dom would  be  no  more ;  and,  if  such  a  power  were  vested  in 
any  domestic  tribunal,  there  would  soon  be  an  end  of  the  [  243  ] 
constitution,  by  destroying  the  free  agency  of  one  of  the 
constituent  parts  of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  to-  Remedy 
tally  destitute  of  remedy,  in  case  the  crown  should  invade  against  pH. 
their  rights,  either  by  private  injuries,  or  public  oppressions!  orpnbuc 
To  this  we  may  answer,  that  the  law  has  provided  a  remedy  of  the  crown 
in  both  cases. 

And,  first,  as  to  private  injuries:  if  any  person  has,  in  Priratein. 
point  of  property,  a  just  demand  upon  the  king,  he  must  pe- 
tition him  in  his  court  of  chancery,  by  what  is  called  a.pe*  Pemono/ 
tition  of  right y  where  his  chancellor  will  administer  right  as  ^^*' 
a  matter  of  grace,  though  not  upon  compulsion.?  And  this 
is  entirely  consonant  to  what  is  laid  down  by  the  writers  on 
natural  law.  "  A  subject,"  says  Puffendorf,^  "  so  long  as 
"  he  continues  a  subject,  hath  no  way  to  oblige  his  prince  to 
^^  give  him  his  due,  when  he  refuses  it ;  though  no  wise 
prince  will  ever  refuse  to  stand  to  a  lawful  contract.  And, 
if  the  prince  gives  the  subject  leave  to  enter  an  action 
against  him,  upon  such  contract,  in  his  own  courts,  the 
action  itself  proceeds  rather  upon  natural  equity,  than 
upon  the  municipal  laws."  For  the  end  of  such  action  is 
not  to  compel  the  prince  to  observe  the  contract,  but  to  per* 
suade  him.  And,  as  to  personal  wrongs ;  it  is  well  observed 
by  Mr.  Locke,^  "  the  harm  which  the  sovereign  can  do  in 
**  his  own  person  not  being  likely  to  happen  often,  nor  to 
*^  extend  itself  far ;  nor  being  able  by  his  single  strength  to 
"  subvert  the  laws,  nor  oppress  the  body  of  the  people, 
**  (should  any  prince  have  so  much  weakness  and  ill-nature 
"  as  to  endeavour  to  do  it) — the  inconveniency  therefore  of 
**  some  particular  mischiefs,  that  may  happen  sometimes, 
'*  when  a  heady  prince  comes  to  the  throne,  are  well  recom- 
pensed by  the  peace  of  the  public  and  security  of  the 
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'  Finch,  L.  265.  Reeve  v.  Attorney  rog.  75. 
General,  1  Ves.  445.     Mitf.  PI.  24.  *»  Law  of  N.and  N.  b.  8,  c.  10. 

The  queen  has  also  the  same  preroga-  '  on  Gov.  p.  2.  §,  205. 

tive.    2  Roll.  Ab.  213.    Suunf.  Pre- 
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government^  in  the  person  of  the  chief  magistrate  being 
thus  set  out  of  the  reach  of  danger." 
[  244  ]      Next,  as  to  cases  of  ordinary  public  oppression,  where  the 
Pabuc  op.    vitals  of  the  constitution  are  not  attacked,  the  law  hath  also 
assigned  a  remedy.     Jb  or  as  a  king  cannot  misuse  his  power 
without  the  advice  of  evil  counsellors,  and  the  assistance  of 
wicked  ministers,  these  men  may  be  examined  and  punished. 
The  constitution  has  therefore  provided,  by  means  of  indict- 
ments, and  parliamentary   impeachments,  that  no  man  shall 
dare  to  assist  the  crown  in  contradiction  to  the  laws  of  the 
land.     But  it  is  at  the  same  time  a  maxim  in  those  laws, 
that  the  king  himself  can  do  no  wrong :  since  it  would  be 
a  great  weakness  and  absurdity  in  any  system  of  positive 
liw,  to  define  any  possible   wrong,  without  any  possible 
redress. 
^M^^ub-       ^^^»  ^  *°  ^^^^  public  oppressions  as  tend  to  dissolve  the 
iSontenSSTto  coustltution,  and  subvert  the  fundamentals  of  government, 
cOTuStuti^!  they  are  cases,  which  the  law  will  not,  out  of  decency,  sup- 
pose :  being  incapable  of  distrusting  those,  whom  it  has  in- 
vested with  any  part  of  the  supreme  power ;  since  such  dis- 
trust would  render  the  exercise  of  that  power  precarious  and 
impracticable.^     For,  wherever  the  law  expresses  its  distrust 
of  abuse  of  power,  it  always  vests  a  superior  coercive  autho- 
rity in  some  other  hand  to  correct  it ;  the  very  notion  of 
which  destroys  the  idea  of  sovereignty.  If  therefore  (for  ex- 
ample) the  two  houses  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houses, 
that  branch  of  the  legislature,  so  subject  to  animadversion, 
would  instantly  cease  to  be  part  of  the  supreme  power ;  the 
balance  of  the  constitution  would  be  overturned ;  and  that 
branch  or  branches,  in  which  this  jurisdiction  resided,  would 
be  completely  sovereign.     The  supposition  of  law  therefore 
is  that  neither  the  king  nor  either  house  of  parliament  (col- 
lectively taken)  is  capable  of  doing  any  wrong;  since  in  such 
cases  the  law  feels  itself  incapable  of  furnishing  any  adequate 
[  24f5  ]  remedy.     For  which  reason  all  oppressions,  which  may  hap- 

'  See  these  points  more  fully  dis-      wherein  Blackstone  has  thrown  many  • 
cussed  in  the  Comideratioru  of  the  Law      new  and  important  lights  on  the  tex- 
of  Forfeiture,  3rd  edit.  pag.  109—126,      ture  of  our  happy  constitution. 
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pen  to  spring  from  any  branch  of  the  sovereign  power,  must 
necessarily  be  out  of  the  reach  of  any  stated  rule^  or  express 
legal  provision  :  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  must  provide  new  remedies  upon  new 
emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  un- 
constitutional oppressions,  even  of  the  sovereign  power,  ad- 
vance with  gigantic  strides  and  threaten  desolation  to  a  state, 
mankind  will  not  be  reasoned  out  of  the  feelings  of  hu- 
manity; nor  will  sacrifice  their  liberty  by  a  scrupulous 
adherence  to  those  political  maxims,  which  were  originally 
established  to  preserve  it.  And  therefore,  though  the  posi- 
tive laws  are  silent,  experience  will  furnish  us  with  a  very 
remarkable  case,  wherein  nature  and  reason  prevailed.  When 
king  James  the  second  invaded  the  fundamental  constitution 
of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  settle- 
ment of  the  crown.  And  so  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  law  of 
redress  against  public  oppression.  If  therefore  any  future 
prince  should  endeavour  to  subvert  the  constitution  by 
breaking  the  original  contract  between  king  and  people^ 
should  violate  the  fundamental  laws,  and  should  withdraw 
himself  out  of  the  kingdom ;  we  are  now  authorized  to  de- 
clare that  this  conjunction  of  circumstances  would  amount 
to  an  abdication,  and  the  throne  would  be  thereby  vacant. 
But  it  is  not  for  us  to  say  that  any  one,  or  two,  of  these  in- 
gredients would  amount  to  such  a  situation ;  for  there  our 
precedent  would  fail  us.  In  these  therefore,  or  other  cir- 
cumstances, which  a  fertile  imagination  may  furnish,  since 
both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too ;  leaving  to  future  generations,  whenever  necessity  and 
the  safety  of  the  whole  shall  require  it,  the  exertion  of  those 
inherent  (though  latent)  powers  of  society,  which  no  cli- 
mate, no  time,  no  constitution,  no  contract,  can  ever  de- 
stroy or  diminish. 

II.  Besides  the  attribute  of  sovereignty,  the  law  also  r  g^g  i 
ascribes  to  the  king,  in  his  political  capacity,  absolute  jper- 9.  nieunri 
fectian.     The  king  can  do  no  wrong.     Which  ancient  and  ^f*^*^**"* 
fundamental  nikxim  is  not  to  be  understood,  as  if  every 
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thing  transacted  by  the  government  was  of  course  just  and 
lawful^  but  means  only  two  things.     First,  that  whatever  is 
exceptionable  in  the  conduct  of  public  affairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  answerable  for  it  personally 
to  his  people :  for  this  doctrine  would  totally  destroy  that 
constitutional  independence  of  the  crown,  which  is  necessary 
for  the  balance  of  power  in  our  free  and  active,  and  there- 
fore compounded,  constitution.     And,  secondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do  any 
injury ;  it  is  created  for  the  benefit  of  the  people,  and  there- 
fore cannot  be  exerted  to  their  prejudice.* 
S*ie  iJtther       ^^^  king,  morcovcr,  is  not  only  incapable  of  doing  wrong, 
Siinkine^*^   but  cvcu  of  thinking  wrong ;  he  can  never  mean  to  do  an 
wtonj?.        improper   thing :    in   him   is  no  folly  or  weakness.     And 
therefore   if  the  crown   should   be   induced  to  grant  any 
franchise  or  privilege  to  a  subject  contrary  to  reason,  or  in 
any  wise  prejudicial  to  the  commonwealth,  or  a  private 
person,  the  law  will  not  suppose  the  king  to  have  meant 
either  an   unwise  or  an  injurious  action,  but  declares  that 
conse.         the  king  was  deceived  in  his  grant ;  and  thereupon  such 
this  maxim,  grant  is  rendered  void,  merely  upon  the  foundation  of  fraud 
and  deception,  either  by  or  upon  those  agents,  whom  the 
crown  has  thought  proper  to  employ.     For  the  law  will  not 
cast  an  imputation  on  that  magistrate  whom  it  intrusts  with 
the  executive  power,  as  if  he  was  capable  of  intentionally 
disregarding  his  trust :  but  attributes  to  mere  imposition  (to 
which  the  most  perfect  of  sublunary  beings  must  still  con- 
tinue liable)  those  little  inadvertencies,  which,  if  charged  on 
the  will  of  the  prince,  might  lessen  him  in  the  eyes  of  his 
subjects. 
[  247  1      Yet  still,  notwithstanding  this  personal  perfection,  which 
Power  of     the   law  attributes  to  the  sovereign,  the  constitution  has 
ofpariia.     allowcd  a  latitude  of  supposing  the  contrary,  in  respect  to 
monstrate    both  houscs  of  parliament ;  each  of  which,  in  its  turn,  hath 

with  the 

king:.  exerted  the  right  of  remonstrating  and  complaining  to  the 

king  even  of  those  acts  of  royalty,  which  are  most  properly 
and  personally  his  own  ;  such  as  messages  signed  by  him- 
self, and  speeches  delivered  from  the  throne.  And  yet, 
such  is  the  reverence  which  is  paid  to  the  royal  person, 

*  Plowd.  487. 
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that  though  the  two  houses  have  an  undoubted  right  to 
consider  these  acts  of  state  in  any  light  whatever,  and 
accordingly  treat  them  in  their  addresses  as  personally 
proceeding  from  the  prince,  yet  among  themselves,  (to 
preserve  the  more  perfect  decency,  and  for  the  greater  free- 
dom of  debate)  they  usually  suppose  them  to  flow  from  the 
advice  of  the  administration.  But  the  privilege  of  canvas- 
sing thus  freely  the  personal  acts  of  the  sovereign  (either 
directly,  or  even  through  the  medium  of  his  reputed  advisers) 
belongs  to  no  individual,  but  is  confined  to  those  august 
assemblies:  and  there  too  the  objections  must  be  proposed 
with  the  utmost  respect  and  deference.  One  member  was 
sent  to  the  tower,^  for  suggesting  that  his  majesty's  answer 
to  the  address  of  the  commons  contained  ^'  high  words  to 
"  fright  the  members  out  of  their  duty  ;"  and  another,^  for 
saying  that  a  part  of  the  king's  speech  ''  seemed  rather  to 
**  be  calculated  for  the  meridian  of  Germany  than  Great 
**  Britain,  and  that  the  king  was  a  stranger  to  our  language 
**  and  constitution." 

In  farther  pursuance  of  this  principle,  the  law  also  deter-  inthekini? 
mines  that  in  the  king  can  be  no  negligence,  or  laches,  and  negligence 
therefore  no  delay  will  bar  his  right.  Nullum  tempus 
occurrit  regi  has  been  the  standing  maxim  upon  all  occa- 
sions :  for  the  law  intends  that  the  king  is  always  busied 
for  the  public  good,  and  therefore  has  not  leisure  to  assert 
his  right  within  the  times  limited  to  subjects.^  In  the  king 
also  can  be  no  stain  or  corruption  of  blood :  for  if  the  heir  [  248  ] 
to  the  crown  were  attainted  of  treason  or  felony,  and  after- 
wards the  crown  should  descend  to  him,  this  would 
purge  the  attainder  ipso  facto.^  And  therefore  when 
Henry  VII.  who  as  earl  of  Richmond  stood  attainted,  came 
to  the  crown,  it  was  not  thought  necessary  to  pass  an  act 
of  parliament  to  reverse  this  attainder;  because,  as  lord 
Bacon  in  his  history  of  that  prince  informs  us,  it  was 
agreed  that  the  assumption  of  the  crown  had  at  once  purged 
all  attainders.  Neither  can  the  king  in  judgment  of  law,  as 
king,  ever  be  a  minor  or  under  age ;  and  therefore  his  royal 
grants  and  assents  to  acts  of  parliament  are  good,  though  he 

"  Com.  Journ.  18  Nov.  1686.  "^  Finch,  L.  82.    Co.  litt.  90. 

^  Ibid,  4  Dec.  1717.  *  Finch,  L.  82. 
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has  not  in  his  natural  capacity  attained  the  legal  age  of 
twenty-one.y  By  a  statute  indeed,  £8  Hen.  VIII.  c.«  17, 
power  was  given  to  future  kings  to  rescind  and  revoke  ali  acts 
of  parliament  that  should  be  made  while  they  were  under  the 
age  of  twenty-four :  but  this  was  repealed  by  the  statute 
1  Edw,  VI.  c.  11,  so  far  as  related  to  that  prince;  and 
both  statutes  are  declared  to  be  determined  by  24*  Geo.  II. 
c.  £4.  It  hath  also  been  usually  thought  prudent,  when 
the  heir  apparent  has  been  very  young,  to  appoint  a  pro- 
tector, guardian,  or  regent,  for  a  limited  time ;  but  the  very 
necessity  of  such  extraordinary  provision  is  sufficient)  to 
demonstrate  the  truth  of  that  maxim  of  the  common  law, 
that  in  the  king  is  no  minority ;  and  therefore  he  hath  no 
legal  guardian.* 


y  Co.  Litt.  43.     2  Inst,  proem.  3. 

*  The  methods  of  appointing  this 
guardian  or  regent  have  been  so  va- 
rious,  and  the  duration  of  his  power  so 
uncertain,  that  from  hence  alone  it 
may  be  coUected  that  his  office  is  un- 
known to  the  common  law ;  and 
therefore  (as  Sir  Edward  Coke  says, 
4  Inst.  58,)  the  surest  way  is  to  have 
him  made  by  authority  of  the  great 
council  in  parliament.  The  earl  of 
Pembroke,  by  his  own  authority,  as- 
sumed in  very  troublesome  times  the 
regency  of  Henry  III.,  who  was  then 
only  nine  years  old ;  but  was  declared 
of  full  age  by  the  pope  at  seventeen, 
confirmed  the  great  charter  at  eighteen, 
and  took  upon  him  the  administration 
of  the  government  at  twenty.  A 
guardian  and  council  of  regency  were 
named  for  Edward  III.  by  the  parlia- 
ment, which  deposed  his  father;  the 
young  king  being  then  fifteen,  and  not 
assuming  the  government  till  three 
years  after.  When  Richard  II.  suc- 
ceeded at  the  age  of  eleven,  the  duke 
of  Lancaster  took  upon  him  the  ma- 
nagement of  the  kingdom,  till  the  par- 
liament met,  which  appointed  a  no- 
minal- council  to  assist  him.  Henry  V. 
on  his  death-bed  named  a  regent  and 
a  guardian  for  his  infant  son  Henry  VI., 


then  nine  months  old ;  but  the  parlia- 
ment altered  his  disposition,  and  ap- 
pointed a  protector  and  council,  with 
a  special  limited  authority.  Both  these 
princes  remained  in  a  state  of  pupilage 
till  the  age  of  twenty -three.  Edward 
V. ,  at  the  age  of  thirteen,  was  recom- 
mended by  his  father  to  the  care  of  the 
duke  of  Gloucester  ;  who  was  declared 
protector  by  the  privy  council.  The 
statutes  25  Hen.  Vlil.  c.l2,  and  28 
Hen.  VIII.  c.  7,  provided,  that  the 
successor,  if  a  male,  and  under  eigh- 
teen, or  if  a  female  and  under  sixteen, 
should  be  till  such  age  in  the  govern- 
ment of  his  or  her  natural  mother,  (if 
approved  by  the  king)  and  such  other 
counsellors  as  his  majesty  should  by 
will  or  otherwise  appoint ;  and  he  ac- 
cordingly appointed  his  sixteen  exe- 
cutors to  have  the  government  of  his 
son  Edward  VI.,  and  the  kingdom, 
which  executors  elected  the  earl  of 
Hertford  protector.  The  statute  24 
Geo.  II.  c.  24,  in  case  the  crown  should 
descend  to  any  of  the  children  of 
Frederic  Prince  of  Wales  under  the 
age  of  eighteen,  appointed  the  prin- 
cess dowager  ; — and  that  of  5  Geo. 
III.  c.  27,  in  case  of  a  like  descent 
to  any  of  his  children,  empowered 
the  king  to  name  either  the  queen. 
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III.  A  third  attribute  of  the  king's  majesty  is  his  perpe^  [  249  ] 
tuity.  The  law  ascribes  to  him,  in  his  political  capacity,  an  s.  The  king's 
absolute  immortality.  The  king  never  dies.  Henry,  Ed-  ^^^  ^  ^ 
ward,  or  George  may  die ;  but  the  king  survives  them  all. 
For  immediately  upon  the  decease  of  the  reigning  prince  in 
his  natural  capacity,  his  kingship  or  imperial  dignity,  by  act 
of  law,  without  any  interregnum  or  interval,  is  vested  at 
once  in  his  heir ;  who  is,  eo  instanti,  king  to  all  intents  and 
purposes.  And  so  tender  is  the  law  of  supposing  even  a 
possibility  of  his  death,  that  his  natural  dissolution  is  gene- 
rally called  his  demise  :  demissio  regis,  vel  corona :  an  ex- 
pression which  signifies  merely  a  transfer  of  property  ;  for, 
as  is  observed  in  Plowden,*  when  we  say  the  demise  of  the 
crown,  we  mean  only  that,  in  consequence  of  the  disunion 
of  the  king's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  demised  to  his  successor ;  and  so  the 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  house  of  Lancaster,  this 
temporary  transfer  of  his  dignity  was  denominated  his 
demise :  and  all  process  was  held  to  be  discontinued,  as 
upon  a  natural  death  of  the  king.^ 

We  are  next  to  consider  those  branches  of  the  royal  pre-  [  ^50  ] 
rogative,  which  invest  thus  our  sovereign  lord,  thus  all-per-  Hl^^^^^jj^o 
feet  and  immortal  in  his  kingly  capacity,  with  a  number  of  ^*y  °^' 
authorities  and  powers ;  in  the  exertion  whereof  consists  the 
executive  part  of  government.     This  is  wisely  placed  in  a 

the  princess    dowager,  or  any    des-  c.  2,  was  therefore  repealed  by  the 

cendant  of  king  George  II.  residing  in  1  &  2  Vict.  c.  24.    The  powers  of 

this  kingdom ; — to  be  guardian  and  the  regents  are  expressly  defined  and 

regent,  till  the  successor  attains  such  set  down  in  the  several  acts.     On  (he 

age,  assisted  by  a  council  of  regency.  alienation  of  mind  of  George  III.,  his 

By  the  1  Wm.  IV.  c.  2,  the  present  son  the  Prince  of  Wales,  afterwards 

duchess  of  Kent  was  appointed   the  George  IV.,  was  declared  regent  by 

guardian  of  her  daughter,  her  present  express  act  of  parliament,  but  provisioq 

majesty,  until  she  attained  the  age  of  was  made  for  the  resumption  of  the 

eighteen ;  and  it  was  declared  by  the  exercise   of  the  royal    authority    by 

same  act  that  the  duchess  should  be  George    III.     51    Geo.   III.    c.   1, 

the  regent  during  the  minority.    Her  amended  by  53  Geo.  III.  c.  14,  58 

majesty  attained  her  majority  at  the  Geo.  III.  c.  90. 

age  of  eighteen  years,  and  shortly  af-  *■  Plowd.  177,  234. 

terwards,on  the  death  of  the  late  king,  ^  M.  49  Hen.  VI.  pi.  1 — 8, 
ascended  the  throne.    The  1  Wm.  IV. 
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single  hand  by  the  British  constitution,  for  the  sake  of  una- 
nimity,  strength,  and  dispatch.     Were  it  placed  in  many 
hands,  it  would  be  subject  to  many  wills :  many  wills,  if 
disunited  and  drawing  different  ways,  create  weakness  in  a 
government ;  and  to  unite  those  several  wills,  and  reduce 
them  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  state  will  afford.     The  king  of  England  is  there- 
fore not  only  the  chief,  but  properly  the  sole,  magistrate  of 
the  nation ;  all  others  acting  by  commission  from,  and  in 
due  subordination  to  him  :  in  like  manner  as,  upon  the  great 
revolution  in  the  Roman  state,  all  the  powers  of  the  ancient 
magistracy  of  the  commonwealth  were  concentred  in  the  new 
emperor :  so  that,  as  Gravina  ^  expresses  it,  "  in  ejus  unius 
**  persona  veteris  reipubUcae  vis  atque  majestas  per  cumu- 
"  latas  magistratuum potestates  exprimebatur.'^ 
Huw  far  ab.      After  what  has  been  premised  in  this  chapter,  I  shall  not 
(I  trust)  be  considered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,  in  the  exertion  of 
lawful  prerogative,  the  king  is  and  ought  to  be  absolute ;  that 
is,  so  far  absolute,  that  there  is  no  legal  authority  that  can 
either  delay  or  resist  him.     He  may  reject  what  bills,  may 
make  what  treaties,  may  coin  what  money,  may  create  what 
peers,  may  pardon  what  offences  he  pleases :  unless  where 
the  constitution  hath  expressly,  or  by  evident  consequence, 
laid  down  some  exception  or  boundary  ;  declaring,  that  thus 
far  the  prerogative  shall  go  and  no  farther.  For  otherwise  the 
power  of  the  crown  would  indeed  be  but  a  name  and  a  sha- 
dow, insufficient  for  the  ends  of  government,  if  where  its  ju- 
risdiction is  clearly  established  and  allowed,  any  man  or  body 
of  men  were  permitted  to  disobey  it,  in  the  ordinary  course 
of  law !  I  say,  in  the  ordinary  course  of  law ;  for  I  do  not 
r  251  1  ^^^  speak  of  those  extraordinary  recourses  to  first  principles, 
which  are  necessary  when  the  contracts  of  society  are  in 
danger  of  dissolution,  and  the  law  proves  too  weak  a  defence 
against  the  violence  of  fraud  or  oppression.     And  yet  the 
want  of  attending  to  this  obvious  distinction  has  occasioned 
these  doctrines,  of  absolute  power  in  the  prince  and  of  na- 
tional resistance  by  the  people,  to  be  much  misunderstood 
and  perverted,  by  the  advocates  for  slavery  on  the  one  hand, 

•  Orig,  U  §.  103. 
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and  the  demagogues  of  faction  on  the  other.  The  former, 
observing  the  absolute  sovereignty  and  transcendent  dominion 
of  the  crown  laid  down  (as  it  certainly  is)  most  strongly  and 
emphatically  in  our  law-books,  as  well  as  our  homilies,  have 
denied  that  any  case  can  be  excepted  from  so  general  and 
positive  a  rule  ;  forgetting  how  impossible  it  is,  in  any  prac- 
tical system  of  laws,  to  point  out  beforehand  those  eccentrical 
remedies,  which  the  sudden  emergence  of  national  distress 
may  dictate,  and  which  that  alone  can  justify.  On  the  other 
hand,  over-zealous  republicans,  feeling  the  absurdity  of 
unlimited  passive  obedience,  have  fancifully  (or  sometimes 
factiously)  gone  over  to  the  other  extreme:  and,  because 
resistance  is  justifiable  to  the  person  of  the  prince  when  the 
being  of  the  state  is  endangered,  and  the  public  voice  pro- 
claims such  resistance  necessary,  they  have  therefore  allowed 
to  every  individual  the  right  of  determining  this  expedience, 
and  of  employing  private  force  to  resist  even  private  oppres- 
sion. A  doctrine  productive  of  anarchy,  and  (in  consequence) 
equally  fatal  to  civil  liberty  as  tyranny  itself.  For  civil 
liberty,  rightly  understood,  consists  in  protecting  the  rights 
of  individuals  by  the  united  force  of  society :  society  cannot 
be  maintained,  and  of  course  can  exert  no  protection,  with- 
out obedience  to  some  sovereign  power :  and  obedience  is  an 
empty  name,  if  every  individual  has  a  right  to  decide  how 
far  he  himself  shall  obey. 

In  the  exertion  therefore  of  those  prerogatives,  which  the  w  the  cx«r- 

cise  of  this 

law  has  given  him,  the  king  is  irresistible  and  absolute,  ac-  prciogauve 

Tin  t»     1  ••  Ai  •/»!       heffTicvoua 

cordmg  to  the  forms  of  the  constitution.     And  yet,  ii  the  the  king's 

advisers  will 

consequence  of  that  exertion  be  manifestly  to  the  grievance  b«  ^^^^  to 

^  o  account. 

or  dishonour  of  the  kingdom,  the  parliament  will  call  his 
advisers  to  a  just  and  severe  account  For  prerogative  con-  [  25U  ] 
sisting  (as  Mr.  Locke^  has  well  defined  it)  in  the  discretion- 
ary power  of  acting  for  the  public  good,  where  the  positive 
laws  are  silent ;  if  that  discretionary  power  be  abused  to  the 
public  detriment,  such  prerogative  is  exerted  in  an  uncon- 
stitutional manner.  Thus  the  king  may  make  a  treaty  with 
a  foreign  state,  which  shall  irrevocably  bind  the  nation ;  and 
yet,  when  such  treaties  have  been  judged  pernicious,  im- 
peachments have  pursued  those  ministers,  by  whose  agency 
or  advice  they  were  concluded. 

*  On  Gov.  2.  ^  166. 
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Scs  o?ttc^'  The  prerogatives  of  the  crown  (in  the  sense  under  which 
Sect^cittier  ^®  ^^^  ^^^  Considering  them)  respect  either  this  nation s 
totercourro'  intercourse  with  foreign  nations,  or  its  own  domestic  govern- 
S^tS^???  raent  and  civil  polity. 

SmcSc  With  regard  to  foreign  concerns,  the  king  is  the  delegate 

poucy.  ^j,  representative  of  his  people.  It  is  impossible  that  the 
reign  con-    individuals  of  a  state,  in  their  collective  capacity,  can  trans- 

ccrns. 

act  the  affairs  of  that  state  with  another  community  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their  coun- 
sels. In  the  king  therefore,  as  in  a  centre,  all  the  rays  of 
his  people  are  united,  and  form  by  that  union  a  consistency, 
splendor,  and  power,  that  make  him  feared  and  respected  by 
foreign  potentates ;  who  would  scruple  to  enter  into  any  en- 
gagement, that  must  afterwards  be  revised  and  ratified  by  a 
popular  assembly,  What  is  done  by  the  royal  authority, 
with  regard  to  foreign  powers,  is  the  act  of  the  whole  nation : 
what  is  done  without  the  king's  concurrence  is  the  act  only 
of  private  men.  And  so  far  is  this  point  carried  by  our  law, 
that  it  hath  been  held,®  that  should  all  the  subjects  of  Eng-r 
land  make  war  with  a  king  in  league  with  the  king  of  Eng- 
land, without  the  royal  assent,  such  war  is  no  breach  of  the 
league.  And,  by  the  statute  2  Hen.  V.  c.  6,  any  subject 
committing  acts  of  hostility  upon  any  nation  in  league  with 
the  king  was  declared  to  be  guilty  of  high  treason :  and, 
though  that  act  was  repealed  by  the  statute  20  Hen.  VI. 
[  253  ]  c.  1 1,  so  far  as  relates  to  the  making  this  offence  high  treason, 
yet  still  it  remains  a  very  great  offence  against  the  law  of 
nations,  and  punishable  by  our  laws,  either  capitally  or 
otherwise,  according  to  the  circumstances  of  the  case. 
1.  ThcWng       I.  The  king  therefore,  considered  as  the  representative  of 

has  the  ,  ,  Til  n  T  1 

power  of      his  pcopIc,  has  the  sole  power  of  sending  ambassadors  to 
andreceiy-  foreign  States,  and  receiving  ambassadors  at  home.     This 
bassadora.    may  lead  us  into  a  short  digression,  by  way  of  inquiry,  how 
far  the  municipal  laws  of  England  intermeddle  with  or  pro- 
tect the  rights  of  these  messengers  from  one  potentate  to 
another^  whom  we  call  ambassadors. 
The  rights        The  rights,  the  powers,  the  duties,  and  the  privileges  of 

and  privi-  ^  *^  i 

leges  of  am-  ambftssadors  are  determined  by  the  law  of  nature  and  na- 

l^fissadora.  .   .      i  t^ 

tions,   and   not  by  any  municipal  constitutions.     Forj  as 

«  4  Inst.  162.  ^ 
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they  represent  the  persons  of  their  respective  masters,  who 
owe  no  subjection  to  any  laws  but  those  of  their  own  coun- 
try, their  actions  are  not  subject  to  the  control  of  the  private 
law  of  that  state,  wherein  they   are  appointed  to  reside. 
He  that  is  subject  to  the  coercion  of  laws  is  necessarily 
dependent  on  that  power  by  whom  those  laws  were  made : 
but  an  ambassador  ought  to  be  independent  of  every  power, 
except  that  by  which  he  is  sent ;  and  of  consequence  ought 
not  to  be  subject  to  the  mere  municipal  laws  of  that  nation, 
wherein  he   is  to   exercise   his  functions.     If  he  grossly 
oflFends,  or  makes  an  ill  use  of  his  character,  he  may  be 
sent  home  and  accused  before  his  master ;  ^  who  is  bound 
either  to  do  justice  upon  him,  or  avow  himself  the  accom- 
plice of  his  crimes.s     But  there  is  great  dispute  among  the  crimes. 
writers  on  the  laws  of  nations,  whether  this  exemption  of 
ambassadors  extends  to  all  crimes,  as  well  natural  as  posi- 
tive ;  or  whether  it  only  extends  to  such  as  are  mala  prO' 
hibitay  as  coining,  and  not  to  those  that  are  mala  in  se,  as 
murder.^     Our  law  seems  to  have  formerly  taken  in  the 
restriction,  as  well  as  the  general  exemption.     For  it  has  [  254  ] 
been  held,  both  by  our  common  lawyers  and  civilians,*  that 
an   ambassador   is  privileged  by  the   law   of  nature   and 
nations ;  and  yet,  if  he  commits  any  offence  against  the  law 
of  reason  and  nature,  he  shall  lose  his  privilege  :J  and  that 
therefore,  if  an  ambassador  conspires  the  death  of  the  king 
in  whose  land  he  is,  he  may  be  condemned  and  executed 
for  treason  ;  but  if  he  commits  any  other  species  of  treason, 
it  is  otherwise,  and  he  must  be  sent  to  his  own  kingdom.  ^ 
And  tliese  positions  seem  to  be  built  upon  good  appearance 
of  reason.     For   since,  as   we   have  formerly  shown,  all 
municipal  laws  act  in  subordination  to  the  primary  law  of 
nature,  and,  where  they  annex  a  punishment  to  natural 
crimes,^e  only  declaratory  of  and  auxiliary  to  that  law ; 
therefore  to  this  natural  universal  rule  of  justice  ambassa* 

^  As  was  done  with  count  Gyllen-  17.    Van  Bynkerehoek  deforo  l^ator, 

berg  the  Swedish  minister  to  Great  c.  17, 18,  19. 

Britain.  A.  D.  1716  »  1  Roll.  Rep.  176.     3  Bul8tr.27. 

«  Sp.L.  26.21.  J  4  Inst.  153. 

»  Van  Leeuwen  in  Ff.  50.  7.  17.  k  1  Roll.  Rep.  185. 
Barbeyrac'8  Puff.  2.8.  c.9.  $.9.  U 
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dors^  as  well  as  other  men^  are  subject  in  all  countries  ;  and 
of  consequence  it  is  reasonable  that^  wherever  they  trans- 
gress it,  there  they  shall  be  liable  to  make  atonement.^ 
But,  however  these  principles  might  formerly  obtain,  the 
general  practice  of  this  country,  as  well  as  of  the  rest  of 
Europe,  seems  now  to  pursue  the  sentiments  of  the  learned 
Grotius,  that  the  security  of  ambassadors  is  of  more  impor- 
tance than  the  punishment  of  a  particular  crime.'"^  And 
therefore  few,  if  any,  examples  have  happened  within  a 
century  past,  where  an  ambassador  has  been  punished  for 
any  offence,  however  atrocious  in  its  nature. 

As  to  civil  In  respect  to  civil  suits,  all  the  foreign  jurists  agree,  that 
neither  an  ambassador,  nor  any  of  his  train  or  comites,  can 
be  prosecuted  for  any  debt  or  contract  in  the  courts  of  that 
kingdom  wherein  he  is  sent  to  reside.  Yet  Sir  Edward 
Coke  maintains,  that,  if  an  ambassador  make  a  contract 
which  is  good  jure  gentium,  he  shall  answer  for  it  here.^ 
But  the  truth  is,  so  few  cases  (if  any)  had  arisen,  wherein 
the  privilege  was  either  claimed  or  disputed,  even  with 
regard  to  civil  suits,  that  our  law  books  are  (in  general) 

[  255  ]  quite  silent  upon  it  previous  to  the  reign  of  queen  Anne ; 
when  an  ambassador  from  Peter  the  great,  czar  of  Muscovy, 
was  actually  arrested  and  taken  out  of  his  coach  in  London,^ 
for  a  debt  of  fifty  pounds  which  he  had  there  contracted. 
Instead  of  applying  to  be  discharged  upon  his  privilege, 
he  gave  bail  to  the  action,  and  the  next  day  complained  to 
the  queen.  The  persons  who  were  concerned  in  the  arrest 
were  examined  before  the  privy  council  (of  which  the  lord 
chief  justice  Holt  was  at  the  same  time  sworn  a  member)  p 
and  seventeen  were  committed  to  prison :  ^  most  of  whom 
were  prosecuted  by  information  in  the  court  of  queen's 
bench,  at  the  suit  of  the  attorney  general,'  and  at  their  trial 
^  before  the  lord  chief  justice  were  convicted  of  the  facts  by 

the  jury,*  reserving  the  question  of  law,  how  far  those  facts 

*  Foster's  Reports,  188.  of  queen  Anne. 

"  Securitas  legator  urn  utiUtati  qute  '  26  July  1708.     Ibid. 

ex  p<ena  est  prapotulerat,  (dejure  b  6^  '  26,  29  July  1708.    Jbid, 

p.  18.  4.  4.)  '  23  Oct.  1708.     Ibid. 

■  4  Inst.  163.  •  14  Feb.  1708.    Ibid. 

•  21  July  1708.     Boyer's  Annafs 
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were  criminal^  to  be  afterwards  argued  before  the  judges ; 

which  question  was  never  determined.     In  the  mean  time 

the  czar  resented  this  afiront  very  highly,  and  demanded 

that  the  sheriff  of  Middlesex  and  all  others  concerned  in 

the  arrest  should  be  punished  with  instant  death.  ^     But 

the  queen  (to  the  amazement  of  that  despotic  court)  directed 

her  secretary  to  inform  him,  ''that  she  could  inflict  no 

"  punishment  upon  any,  the  meanest,  of  her  subjects,  unless 

"  warranted  by  the  law  of  the  land :    and  therefore  wa^ 

"  persuaded  that  he  would  not  insist  upon  impossibilities.**^ 

To  satisfy  however  the  clamours  of  the  foreign  ministers 

(who  made  it  a  common  cause)  as  well  as  to  appease  the 

wrath  of  Peter,  a  bill  was  brought  into  parliament,^  and 

afterwards  passed  into  a  law,^  to  prevent  and  to  punish 

such  outrageous  insolence  for  the  future.     And  with  a  copy 

of  this  act,  elegantly  engrossed  and  illuminated,  accompanied 

by  a  letter  from  the  queen,  an  ambassador  extraordinary  ' 

was  commissioned   to  appear  at   Moscow,^  who  declared 

"  that  though  her  majesty  could  not  inflict  such  a  punish- 

*'  ment  as   was   required,   because  of  the   defect  in   that  [  256  ] 

''  particular  of  the  former  established  constitutions  of  her 

''  kingdom,  yet,  with  the  unanimous  consent  of  the  parlia- 

''  ment  she  had  caused  a  new  act  to  be  passed,  to  serve  as  a 

''  law  for  the  future.'*     This  humiliating  step  was  accepted 

as  a  full  satisfaction  by  the  czar ;  and  the  offenders,  at  his 

request,  were  discharged  from  all  further  prosecution. 

This  statute*  recites  the  arrest  which  had  been  made,  stat.7 Ann. 
"  in  contempt  of  the  protection  granted  by  her  majesty, 
"  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges,  which  ambassadors  and  other  public 
''  ministers  have  at  all  times  been  thereby  possessed  of,  and 
"  ought  to  be  kept  sacred  and  inviolable :"  wherefore  it 
enacts,  that  for  the  future  all  process  whereby  the  person  of 
any  ambassador,  or  of  his  domestic  or  domestic  servant 
may  be  arrested,  or  his  goods  distrained  or  seized,  shall  be 

*  17  Sept.  1708.    Ibid.  7  Ann.  c.  12. 

"  11  Jan.  1708.    Ibid,  Mod.  Un.  *  Mr.  Whitworth. 

Hist.  XXXV.  454.  y  8  Jan.  1709.     Boyer,  ibid. 

"  Com.  Journ.  23  Dec.  1708.  *  7  Ann.  c.  12. 

•  21    Apr.    1709.       Boyer,   ibid. 
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Utterly  null  and  void;  and  the  persons  prosecuting,  so- 
liciting, or  executing  such  process  shall  be  deemed  violators 
of  the  law  of  nations,  and  disturbers  of  the  public  repose ; 
and  shall  suffer  such  penalties  and  corporal  punishment  as 
the  lord  chancellor  and  the  two  chief  justices,  or  any  two 
of  them,  shall  think  fit.  But  it  is  expressly  provided,  that 
no  trader,  within  the  description  of  the  bankrupt  laws,  who 
shall  be  in  the  service  of  any  ambassador,  shall  be  privileged 
or  protected  by  this  act;  nor  shall  any  one  be  punished 
for  arresting  an  ambassador's  servant,  unless  his  name  be 
registered  with  the  secretary  of  state,  and  by  him  transmitted 
to  the  sheriff  of  London  and  Middlesex.  Exceptions  that 
are  strictly  conformable  to  the  rights  of  ambassadors,*  as 
observed  in  the  most  civilized  countries.  And  in  consequence 
of  this  statute,  thus  declaring  and  enforcing  the  law  of 
nations,  but  which  has  been  repeatedly  held  to  be  declara- 
tory only  of  the  common  law,^  these  privileges  are  now  held 
[  257  ]  to  be  part  of  the  law  of  the  land,  and  are  constantly  allowed 
in  the  courts  of  common  law.<^  But  in  order  to  be  pro- 
tected by  the  statute  of  Anne,  a  person  must  be  bondjide 
an  ambassador  or  one  of  his  family,  and  not  merely  in  his 
occasional  employment.^  And  it  has  been  determined  that 
a  consul  is  not  included  in  its  protection.* 
a.  The  king  II.  It  is  also  the  king's  prerogative  to  make  treaties, 
ties  and  ^  leagucs,  and  alliances  with  foreign  states  and  princes.  For 
^^'  it  is  by  the  law  of  nations  essential  to  the  goodness  of  a 

league,  that  it  be  made  by  the  sovereign  power ;  ^  and  then 
it  is  binding  upon  the  whole  community :  and  in  England 
the  sovereign  power,  quoad  hoc^  is  vested  in  the  pei*son  of 
the  king.     Whatever  contracts  therefore  he  engages  in,  no 


*  Seept  quuaitum  est  an  comitum  nu- 
mero  etjurg  habendi  sunt,  qui  legatum 
comitanturf  rum  ut  instructior  Jiat  le- 
gatiOf  sed  unice  ut  lucro  suo  consulant, 
institoresforte  et  mercatores.  Et,  quam- 
vit  ho$  tape  defendtrint  et  ccmitum  loco 
habere  voluerint  legati,  apparet  tamen 
satis  eo  non  pertinere,  qtii  in  legati  le- 
gationisve  officio  non  sunt*  Quum  au' 
tern  ea  res  nonnunquam  turbas  dederit, 
opiimo  ejgemplo  in  quibrisdam  aulisolim 


receptumfuitt  ut  legatus  teneretur  ex- 
hibere  nomenclaturam  comitum  suorum. 
Van  Bynkersh.  c.  15.  propejinem, 

*»  Mr.  Justice  Coleridge's  note. 

«  Fit7g.200.     Stra.797. 

*  Novello  V.  Toogoodf  1  B.  &  C. 
554.  Lockwood  v.  Coysgame,  3  Burr. 
1676.     1  Wils.  20. 

•  Viveash  v.  Becker ,  3  M.  &  S. 
284. 

f  Puff.  L.  ofN.b.  8.  c.  9.  $.6. 
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other  power  in  the  kingdom  can  legally  delay,  resist,  or 
annul.  And  yet,  lest  this  plenitude  of  authority  should  be 
abused  to  the  detriment  of  the  public,  the  constitution  (as 
was  hinted  before)  hath  here  interposed  a  check,  by  the 
means  of  parliamentary  impeachment,  for  the  punishment 
of  such  ministers  as  from  criminal  motives  advise  or  con- 
clude any  treaty,  which  shall  afterwards  be  judged  to  dero- 
gate from  the  honour  and  interest  of  the  nation. 

III.  Upon  the  same  principle  the  king  has  also  the  sole  s.  The  king 
prerogative  of  making  war  and  peace.  For  it  is  held  by  all  and  peace, 
the  writers  on  the  law  of  nature  and  nations,  that  the  right 
of  making  war,  which  by  nature  subsisted  in  every  indi- 
vidual, is  given  up  by  all  private  persons  that  enter  into 
society,  and  is  vested  in  the  sovereign  power :»  and  this 
right  is  given  up,  not  only  by  individuals,  but  even  by  the 
entire  body  of  people,  that  are  under  the  dominion  of  a 
sovereign.  It  would  indeed  be  extremely  improper,  that 
any  number  of  subjects  should  have  the  power  of  binding 
the  supreme  magistrate,  and  putting  him  against  his  will 
in  a  state  of  war.  Whatever  hostilities  therefore  may  be 
committed  by  private  citizens,  the  state  ought  not  to  be 
affected  thereby ;  unless  that  should  justify  their  proceed- 
ings, and  thereby  become  partner  in  the  guilt.  Such  un- 
authorized volunteers  in  violence  are  not  ranked  among 
open  enemies,  but  are  treated  like  pirates  and  robbers: 
according  to  that  rule  of  the  civil  law;^  hostes  hi  sunt 
qui  nobis,  aut  quibus  noSy  publice  bellum  decrevimus  :  cateri 
latrones  aut  prcedones  sunt.  And  the  reason  which  is  given 
by  Grotius,*  why  according  to  the  law  of  nations  a  de-  r  gsg  ] 
nunciation  of  war  ought  always  to  precede  the  actual  com- 
mencement of  hostilities,  is  not  so  much  that  the  enemy 
may  be  put  upon  his  guard,  (which  is  matter  rather  of  mag- 
nanimity than  right)  but  that  it  may  be  certainly  clear  that 
the  war  is  not  undertaken  by  private  persons,  but  by  the 
will  of  the  whole  community ;  whose  right  of  willing  is  in 
this  case  transferred  to  the  supreme  magistrate  by  the  fun- 
damental laws  of  society.  So  that,  in  order  to  make  a  war 
completely  effectual,  it  is  necessary  with  us  in  England  that 

«  Puff.  b.  8.  c.  6.  §.  8,  and  Barbeyr.  »^  Ff.  50.  1 6. 1 18. 

in  loc.  *  dtjun  b.  ^  p.  L  3.  e,  3.  §,  11. 
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it  be  publicly  declared  and  duly  proclaimed  by  the  king's 
authority ;  and,  then,  all  parts  of  both  the  contending  na- 
tions, from  the  highest  to  the  lowest,  are  bound  by  it.  And 
wherever  the  right  resides  of  beginning  a  national  war, 
there  also  must  reside  the  right  of  ending  it,  or  the  power 
of  making  peace.  And  the  same  check  of  parliamentary 
impeachment,  for  improper  or  inglorious  conduct,  in  be- 
ginning, conducting,  or  concluding  a  national  war,  is  in 
general  sufficient  to  restrain  the  ministers  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 
4.  The  king:  IV.  But,  as  the  delay  of  making  war  may  sometimes  be 
letters  of  detrimental  to  individuals  who  have  suffered  by  depredations 
from  foreign  potentates,  our  laws  have  in  some  respects 
armed  the  subject  with  powers  to  impel  the  prerogative ;  by 
directing  the  ministers  of  the  crown  to  issue  letters  of 
marque  and  reprisal  upon  due  demand:  the  prerogative  of 
granting  which  is  nearly  related  to,  and  plainly  derived  from, 
that  other  of  making  war ;  this  being  indeed  only  an  in- 
complete state  of  hostilities,  and  generally  ending  in  a 
formal  denunciation  of  war.  These  letters  are  grantable 
by  the  law  of  nations,  J  whenever  the  subjects  of  one  state 
are  oppressed  and  injured  by  those  of  another ;  and  justice 
is  denied  by  that  state  to  which  the  oppressor  belongs.  In 
this  case  letters  of  marque  and  reprisal  (words  used  as  sy- 
nonimous ;  and  signifying,  the  latter  a  taking  in  return,  the 
former  the  passing  the  frontiers  in  order  to  such  taking)^ 
may  be  obtained,  in  order  to  seize  the  bodies  or  goods  of 
the  subjects  of  the  offending  state,  until  satisfaction  be  made, 
r  S59  1  v^^^^^^^  ^^y  happen  to  be  found.  And  indeed  this  custom 
of  reprisals  seems  dictated  by  nature  herself;  for  which 
reason  we  find  in  the  most  ancient  times  very  notable  in- 
stances of  it.^  But  here  the  necessity  is  obvious  of  calling 
in  the  sovereign  power,  to  determine  when  reprisals  may  be 

J  dejureb.S^  p.L  3.  c.  2.  §    4^5.  father  Neleus,  and  for  debts  due  to 

^  Dufresne,  tit.  Marca.  many  private  subjects  of  the  Pylian 

'  See  the  account  given  by  Nestor,  kingdom ;  oat  of  which  booty  the  king 

in  the  elaventh  book  of  the  Iliad,  of  took  three  hundred  head  of  cattle  for 

the  reprisals  made  by  himself  on  the  his  own  demand,  and  the  rest  were 

Epeian  nation  ;  from  whom  he  took  a  equitably  divided  among  the  other  cre- 

multitude  of  cattle,  as  a  <>ati8iaction  for  ditors, 
a  prize  won  at  the  Elian  games  by  his 
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made ;  else  every  private  sufferer  would  be  a  judge  in  his 
own  cause.  In  pursuance  of  which  principle,  it  is  with  us 
declared  by  the  statute  4  Hen.  V.  c.  7,  that,  if  any  subjects 
of  the  realm  are  oppressed  in  time  of  truce  by  any  foreigners, 
the  king  will  grant  marque  in  due  form,  to  all  that  feel 
themselves  grieved.  Which  form  is  thus  directed  to  be 
observed :  the  sufferer  must  first  apply  to  the  lord  privy- 
seal,  and  he  shall  make  out  letters  of  request  under  the 
privy-seal ;  and,  if,  after  such  request  of  satisfaction  made, 
the  party  required  do  not  within  convenient  time  make  due 
satisfaction  or  restitution  to  the  party  grieved,  the  lord 
chancellor  shall  make  him  out  letters  of  marque  under  the 
great  seal ;  and  by  virtue  of  these  he  may  attack  and  seize 
the  property  of  the  aggressor  nation,  without  hazard  of 
being  condemned  as  a  robber  or  pirate.  Bat  the  modem 
practice  is  to  empower  the  lord  high  admiral  or  the  com- 
missioners of  the  admiralty  to  grant  commissions  to  the 
owners  of  armed  ships  or  privateers,  and  the  prizes  captured 
are  divided  according  to  a  contract  entered  into  between 
the  owners  and  the  captain  and  crew  of  the  ship.  But  the 
owners,  before  the  commission  is  granted,  are  obliged  to  give 
security  to  the  admiralty  to  make  compensation  for  any 
violation  of  treaties  between  those  powers  with  whom  the 
nation  is  at  peace,™  and  they  must  also  give  security  that 
the  ship  shall  not  be  employed  in  smuggUng.^ 

V.  Upon  exactly  the  same  reason  stands  the  prerogrative  s-  t»i«  king 

.  ,  ,  .   ,  1  "^*y  grant 

of  granting  safe-conducts,  without  which  by  the  law  of  na-  safe-con- 
tions  no  member  of  one  society  has  a  right  to  intrude  into 
another.  And  therefore  Puffendorf  very  justly  resolves,® 
that  it  is  left  in  the  power  of  all  states,  to  take  such  measures 
about  the  admission  of  strangers,  as  they  think  convenient; 
those  being  ever  excepted  who  are  driven  on  the  coasts  by 
necessity,  or  by  any  cause  that  deserves  pity  or  compassion. 
Great  tenderness  is  shewn  by  our  laws,  not  only  to  foreigners 
in  distress,  but  with  regard  also  to  the  admission  of  strangers 
who  come  spontaneously.  For  so  long  as  their  nation 
continues  at  peace  with  •  ours,  and  they  themselves  behave 
peaceably,  they  are  under  the  king's  protection ;  though  [  260  ] 

•"  29  Geo.  II.  c.  34.     19  Geo.  III.  '  24  Geo.  III.  c.  47. 

c.  67.  "*  Law  of  N.  and  N.  b.  3.  c.  3.  $.9. 
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liable  to  be  sent  home  whenever  the  king  sees  occasion. 
But  no  subject  of  a  nation  at  war  with  us  can,  by  the  law 
of  nations, -come  into  the  realm,  nor  can  travel  himself  upon 
the  high  seas,  or  send  his  goods  and  merchandize  from  one 
place  to  another,  without  danger  of  being  seized  by  our 
subjects,  unless  he  has  letters  of  safe-conduct ;  which  by 
divers  ancient  statutes  P  must  be  granted  under  the  king's 
great  seal  and  enrolled  in  chancery,  or  else  are  of  no  effect : 
the  king  being  supposed  the  best  judge  of  such  emergencies, 
as  may  deserve  exception  from  the  general  law  of  arms. 
But  passports  under  the  king's  sign-manual,  or  licences 
from  his  ambassadors  abroad,  are  now  more  usually  ob- 
tained, and  are  allowed  to  be  of  equal  validity. 
Privileges  Indeed  the  law  of  England,  as  a  commercial  country, 
mercfaants.  pays  a  very  particular  regard  to  foreign  merchants  in  in- 
numerable instances.  One  I  cannot  omit  to  mention :  that 
by  magna  carta^  it  is  provided,  that  all  merchants  (unless 
publicly  prohibited  before-hand,)  shall  have  safe-conduct  to 
depart  from,  to  come  into,  to  tarry  in,  and  to  go  through 
England,  for  the  exercise  of  merchandize,  without  any  un- 
reasonable imposts,  except  in  time  of  war :  and,  if  a  war 
breaks  out  between  us  and  their  country,  they  shall  be 
attached  (if  in  England)  without  harm  of  body  or  goods, 
till  the  king  or  his  chief  justiciary  be  informed  how  our 
merchants  are  treated  in  the  land  with  which  we  are  at  war ; 
and,  if  ours  be  secure  in  that  land,  they  shall  be  secure  in 
ours.  This  seems  to  have  been  a  common  rule  of  equity 
among  all  the  northern  nations ;  for  we  learn  from  Stiern- 
hook,'  that  it  was  a  maxim  among  the  Goths  and  Swedes, 
"  quam  legem  exteri  nobis  posuere,  eandem  ilUs  ponemusJ* 
But  it  is  somewhat  extraordinary,  that  it  should  have  found 
a  place*  in  magna  carta^  a  mere  interior  treaty  between  the 
king  and  his  natural-born  subjects:  which  occasions  the 
learned  Montesquieu  to  remark  with  a  degree  of  admiration, 
r  261  1  "  ^^^  ^^  English  have  made  the  protection  of  foreign 
"  merchants  one  of  the  articles  of  their  national  liberty."  * 
But  indeed  it  well  justifies  another  observation  which  he 

P  15  Hen.  VL  c.  3.     18  Hen.  VI.  '  dejure  Sueon.  L  3.  c,  4. 

c.  8.    20  Hen.  VI.  c.  1.  •  Sp.  L.  20.  13. 

«  c.  30. 
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has  made,*  "  that  the  English  know  better  than  any  other 
people  upon  earth,  how  to  value  at  the  same  time  these 
three  great  advantages,  religion,  liberty,  and  commerce." 
Very  diflFerent  from  the  genius  of  the  Roman  people ;  who 
in  their  manners,  their  constitution,  and  even  in  their  laws, 
treated  commerce  as  a  dishonorable  employment,  and  pro- 
hibited the  exercise  thereof  to  persons  of  birth,  or  rank,  or 
fortune:^  and  equally  different  from  the  bigotry  of  the 
canonists,  who  looked  on  trade  as  inconsistent  with  Chris- 
tianity,^ and  determined  at  the  council  of  Melfi,  under  pope 
Urban  II.,  ^.  D.  1090,  that  it  was  impossible  with  a  safe 
conscience  to  exercise  any  traffic,  or  follow  the  profession 
of  the  law.^ 

An  act'  has  very  recently  been  passed  which  places  the  Aitentkwt 
law  respecting  aliens  on  a  still  more  favourable  footing  than  to  auens. 
any  one  preceding.  By  this  act  the  former  Alien  Act  of 
7  Geo.  4,  c.  54,  is  repealed,  and  it  directs  all  masters  of 
vessels  arriving  from  foreign  parts  to  declare  to  the  chief 
officer  of  the  customs  at  the  port  of  arrival  whether  there 
is  any  alien  on  board,  (s.  1.)  And  every  alien  shall,  after 
such  arrival,  present  to  such  officer  his  passport,  and  make 
a  declaration  of  his  name  and  country,  (s.  2).  A  register  is 
to  be  kept  of  these  declarations,  and  a  certificate  of  the  regis- 
tration given  to  the  alien,  (s.  4).  •  This  certificate  on  leaving 
this  country  is  to  be  delivered  up  to  the  chief  officer  of  the 
customs  of  the  port  of  departure,  (s.  6).  This  is  all  that  is 
now  required  from  an  alien  on  entering  or  departing  from 
this  realm,  and  even  these  easy  regulations  do  not  afiect 
aliens  who  have  been  resident  here  three  years,  and  have 
obtained  a  certificate  thereof,  (s.  1  i). 

These  are  the  principal  prerogatives  of  the  king  respecting 
this  nation's  intercourse  with  foreign  nations ;  in  all  of  which 

'  Sp.  L.  20. 6.  DeL  DecreU  1.  88.  11. 

"  Nobiliores  natalibus,  et  bonorum  ^  Falsa  sit  pcsnitentia  [(atct]  cum 

luce  conspieuos,  $t  patrimonio  ditiores,  penitus  ab  officio  cmiali  vel  negotiali 

perniciosum  urbibus  mercimonium  eX"  non  recedit,  qu<t  tine  peccatit  agi  uUa 

ercere  prohibemus.     C.  4. 63.  3.  ratione  non  prafval$i.     Act,    ConciL 

'  Homo  mercator  vix  aut  nunqtuim  apud  Baron,  c.  16. 

potest   Deo  placere:    et   ideo   nuUtis  '  6  Wm.  IV.  c.  11,  an  act  for  the 

christianus  debet  esse  mercator  ;  aut  si  registration  of  aliens. 
voluerit    esse,  prqjiciatur  de  eecletia 
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he  is  considered  as  the  delegate  or  representative  of  his 
"•  V^^        people.     But  in  domestic  affairs  he  is  considered  in  a  cjreat 

kiDgr's  prero-  r      i  o 

dome«tic*     Variety   of  characters,   and   from    thence    there   arises    an 
concerns,     abundant  number  of  other  prerogatives. 
errfrcjTOt."       ^'  F'^st,  he  is  a  constituent  part  of  the  supreme  legisla- 
paxiSmeiS.  ^'^^  powcr ;  and,  as  such,  has  the  prerogative  of  rejecting 
nofbound*  such  provislous  in  parliament,  as  he  judges  improper  to  be 
Kro^amid,  passed.     The  expediency  of  which  constitution  has  before 
been  evinced  at  large.y     I  shall  only  farther  remark,  that  the 
king  is  not  bound  by  any  act  of  parliament,  unless  he  be 
named  therein  by  special  and  particular  words.     The  most 
general  words  that  can  be  devised  ("  any  person  or  persons, 
"  bodies  politic,  or  corporate,  ^c")   affect  not  him  in  the 
[  2iy2  ]  least,  if  they  may  tend  to  restrain  or  diminish   any  of  his 
rights  or  interests.*     For  it  would  be  of  most  mischievous 
consequence  to  the  public,  if  the  strength  of  the  executive 
power  were  liable  to  be  curtailed  without  its  own  express 
consent,  by  constructions  and  implications  of  the  subject. 
Yet,  where  an  act  of  parliament  is  expressly  made  for  the 
preservation  of  public  rights  and  the  suppression  of  public 
wrongs,  and  does  not  interfere*with  the  established  rights  of 
the  crown,  it  is  said  to  be  binding  as  well  upon  the  king  as 
upon  the  subject:*  and,  likewise,  the  king  may  take  the 
benefit  of  any  particular  act,  though  he  be  not  especially 
named.** 
isthc^^ie?^       II.  The  king  is  considered,  in  the  next   place,   as  the 
raussimo,     gencralissimo,  or  the  first  in  military  command,  within  the 
kingdom.     The  great  end  of  society  is  to  protect  the  weak- 
ness of  individuals  by  the  united  strength  of  the  community : 
and  the  principal  use  of  government  is  to  direct  that  united 
strength  in  the  best  and  most  effectual  manner,  to  answer  the 
end  proposed*     Monarchical  government  is  allowed  to  be  the 
fittest  of  any  for  this  purpose :  it  follows  therefore,  from  the 
very  end  of  its  institution,  that  in  a  monarchy  the  military 
power  must  be  trusted  in  the  hands  of  the  prince, 
and  has  the       In  this  Capacity  therefore,  of  general  of  the  kingdom,  the 
re^iftr/   king  has  the  sole  power  of  raising  and  regulating  fleets  and 
Smter**     armies.     Of  the  manner  in  which  they  are  raised  and  regu- 

y  Ch.  II.  page  149.  *  H  Rep.  71. 

*  n  Rep.  74.  b  7  Rep.  32. 
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lated  I  shall  speak  more,  when  I  come  to  consider  the  mili- 
tary state.  We  are  now  only  to  consider  the  prerogative  of 
enlisting  and  of  governing  them :  which  indeed  was  disputed 
and  claimed,  contrary  to  all  reason  and  precedent,  by  the  long 
parliament  of  king  Charles  I. ;  but,  upon  the  restoration  of 
his  son,  was  solemnly  declared  by  the  statute  13  Car.  II. 
c.  6,  to  be  in  the  king  alone :  for  that  the  sole  supreme  go- 
vernment and  command  of  the  militia  within  all  his  majesty's 
realms  and  dominions,  and  of  all  forces  by  sea  and  land,  and 
of  all  forts  and  places  of  strength,  ever  was  and  is  the  un- 
doubted right  of  his  majesty,  and  his  royal  predecessors,  [  ^63^] 
kings  and  queens  of  England;  and  that  both  or  either 
house  of  parliament  cannot,  nor  ought  to,  pretend  to  the 
same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only  to 
fleets  and  armies,  but  also  to  forts,  and  other  places  of 
strength,  within  the  realm;  the  sole  prerogative  as  well  (rfj^^^®'^*- 
erecting,  as  manning  and  governing  of  which,  belongs  to  SJg"*"^  *^ 
the  king  in  his  capacity  of  general  of  the  kingdom  :^  and  all 
lands  were  formerly  subject  to  a  tax,  for  building  of  castles 
wherever  the  king  thought  proper.  This  was  one  of  the 
three  things,  from  contributing  to  the  performance  of  which 
no  lands  were  exempted  ;  and  therefore  called  by  our  Saxon 
ancestors  the  trinoda  necessitas:  sc.  pontis  reparation  arcis 
construction  et  expeditio  contra  hostemA  And  this  they  were 
called  upon  to  do  so  often,  that,  as  sir  Edward  Coke  from 
M.  Paris  assures  us,^  there  were  in  the  time  of  Henry  II. 
1  ]  15  castles  subsisting  in  England.  The  inconveniences  of 
which,  when  granted  out  to  private  subjects,  the  lordly 
barons  of  those  times,  were  severely  felt  as  well  by  that 
monarch  as  by  the  whole  kingdom ;  for,  as  WilUam  of  New- 
burgh  remarks  in  the  reign  of  king  Stephen,  "  erant  in 
*'  AngUa  quadammodo  tot  reges  vel  potius  tyrannic  quod 
*'  domini  caslelhrum  .*"  but  it  was  felt  by  none  more  sensibly 
than  by  two  succeeding  princes,  king  John  and  king  Henry 
III.  And  therefore,  the  greatest  part  of  them  being  de- 
molished in  the  barons'  wars,  the  kings  of  after-times  have 
been  very  cautious  of  suffering  them  to  be  rebuilt  in  a  for. 

''2  Inst.  30.  Operatio,     Se\d.  Jan,  Angl,  1.42, 

*  Cowel's  Interpr.  tit,  CasteUariim  *  2  Inst.  31. 
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tified  manner:  and  sir  Edward  Coke  lays  it  down/  that 
no  subject  can  build  a  castle,  or  house  of  strength  imbattled, 
or  other  fortress  defensible,  without  the  license  of  the  king ; 
for  the  danger  which  might  ensue,  if  every  man  at  his 
pleasure  might  do  it. 
o?ap^uS  '^  ''^  partly  upon  the  same,  and  partly  upon  a  fiscal  foun- 
ISiFcnr*"***  dation,  to  secure  his  marine  revenue,  that  the  king  has  the 
[  264  1  prerogative  of  appointing  ports  and  havens,  or  such  places 
only,  for  persons  and  merchandize  to  pass  into  and  out  of 
the  realm,  as  he  in  his  wisdom  sees  proper.  By  the  feudal 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regalia,^  and  were  subject  to  the  sovereign  of  the  state. 
And  in  England  it  hath  always  been  holden,  that  the  king  is 
lord  of  the  whole  shore,^  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  :*  and  therefore,  so  early  as  the  reign  of  king  John, 
we  find  ships  seized  by  the  king's  oflicers  for  putting  in  at  a 
place  that  was  not  a  legal  port.J  These  legal  ports  were 
undoubtedly  at  first  assigned  by  the  crown ;  since  to  each  of 
them  a  court  of  portmote  is  incident,^  the  jurisdiction  of 
which  must  flow  from  the  royal  authority :  the  great  ports  of 
the  sea  are  also  referred  to,  as  well  known  and  established, 
by  statute  4  Hen.  IV.  c.  20,  which  prohibits  the  landing 
elsewhere  under  pain  of  confiscation  :  and  the  statute  1  Eliz. 
c.  11,  recites,  that  the  franchise  of  landing  and  discharging 
had  been  firequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  fran- 
chise of  havens  and  ports,  yet  he  had  not  the  power  of 
resumption,  or  of  narrowing  and  confining  their  limits  when 
once  established;  but  any  person  had  a  right  to  load  or 
discharge  his  merchandize  in  any  part  of  the  haven  :  whereby 
the  revenue  of  the  customs  was  much  impaired  and  dimi- 
nished, by  fraudulent  landings  in  obscure  and  private  cor- 
ners. This  occasioned  the  statute  of  1  Eliz.  c.  11,  and 
andtoas-  ^^  &  14  Car.  II.  c.  11,  s.  14,  which  enable  the  crown  by 
SSte"  ^^^  commission  to  ascertain  the  limits  of  all  ports,  and  to  assign 


f  1  Inst  5.  *  Dav.  9.  66. 
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proper  wharfs  and   quays  in   each  port^  for  the  exclusive 
landing  and  loading  of  merchandize. 

The  erection  of  beacons,  light-houses,  and  sea-marks,  is  J^^g'  ^^ 
also  a  branch  of  the  royal  prerogative :  whereof  the  first  was  JJfJJ^g 
anciently  used  in  order  to  alarm  the  country,  in  case  of  the  r  ^55  1 
approach  of  an  enemy ;  and  all  of  them  are  signally  useful 
in  guiding  and  preserving  vessels  at  sea  by  night  as  well  as 
by  day.  For  this  purpose  the  king  hath  the  exclusive  power, 
by  commission  uQi^er  his  great  seal,^  to  cause  them  to  be 
erected  in  fit  and  convenient  places,™  as  well  upon  the  lands 
of  the  subject  as  upon  the  demesnes  of  the  crown  :  which 
power  is  usually  vested  by  letters  patent  in  the  ofiice  of  lord 
high  admiral."  And  by  statute  8  Eliz.  c.  13,  the  corporation 
of  the  trinity-house  are  empowered  to  set  up  any  beacons  or 
sea-marks  wherever  they  shall  think  them  necessary ;  and  if 
the  owner  of  the  land  or  any  other  person  shall  destroy 
them,  or  shall  take  down  any  steeple,  tree,  or  other  known 
sea  mark,  he  shall  forfeit  100/.,  or  in  case  of  inability  to  pay 
it,  shall  be  ip^o/ac^o  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  The  power 

,.,.  .  ,  ,^^         TT  A    ofprohibit- 

power  vested  in  his  majesty,  by  statutes   12  Car.  II.  c.  ^j  ingrthecx- 
29  Geo.  II.  c.  16,  and  6  Geo.  IV.  c.  107,  of  prohibiting  the  anns. 
exportation  of  arms  or  ammunition  out  of  this  kingdom, 
under  severe  penalties.     By  the  latter  statute  the  exporta* 
tion  of  arms  and  ammunition,  military  and  naval  stores,  or 
any  article  (except  copper)  convertible  into  naval  stores,  may 
be  prohibited  by  proclamation,  or  order  in  council.     The 
same  statute   also    prohibits  the  importation  of  arms,  am- 
munition, and  utensils  of  war,  except  by  his  majesty's  license. 
Further,  by  a  recent  statute,®  any  British  subject  may  be  Foreign 
punished  by  fine   and  imprisonment,  who  shall  enlist  or  «°^*°*****- 
serve  in  any  foreign  service,  military  or  naval,  except  by  li- 
cense of  the  crown.  But  this  statute  has  never  been  strictly 
enforced.     The  king  has  likewise  the  right,  whenever  he 
sees  proper,  of  confining  his  subjects  to  stay  within  the 
realm,  or  of  recalling  them  when  beyond  the  seas.     By  the 

>  3  Inst.  204.    4  Inst.  148.  °  59  Geo.  III.  c.  69.     Two  former 

"*  Rol.  Claus,  1  Ric.  II,  m.  42       statutes,  having  the  same  object,  9 

Pryn.  on  4  Inst.  136.  Geo.  II.  c.  30,  and  29  Geo.  II.  c.  17, 
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kSr  ma  ^^  common  law,P  every  man  may  go  out  of  the  realm  for  what- 
•ubjroL*^*    ever  cause  he  pleaseth,  without  obtaining  the  king's  leave  ; 
n^  ^®    provided  he  is  under  no  injunction  of  staying  at  home : 
(which  liberty  was  expressly  declared  in  king  John's  great 
charter,  though  left  out  in  that  of  Henry  III.)  but,  because 
that  every  man  ought  of  right  to  defend  the  king  and  his 
realm,  therefore  the  king  at  his  pleasure  may  command  him 
by  his  writ  that  he  go  not  beyond  the  seas,  or  out  of  the 
realm,    without  license  ;    and,  if  he  do»the  contrary,  he 
shall  be  punished  for  disobeying  the  king*s  command.  Some 
persons  there  anciently  were,  that,  by  reason  of  their  sta- 
tions, were  under  a  perpetual  prohibition  of  going  abroad 
without  license  obtained ;  among  which  were  reckoned  all 
[  266  ]  peers,  on  account  of  their  being  counsellors  of  the  crown ; 
all  knights,  who  were  bound  to  defend  the  kingdom  from  in- 
vasions :  all  ecclesiastics,  who  were  expressly  confined  by 
the  fourth  chapter  of  the  constitutions  of  Clarendon,  on  ac- 
count of  their  attachment  in  the  times  of  popery  to  the  see 
of  Rome ;  all  archers  and  other  artificers,  lest  they  should 
instruct  foreigners  to  rival  us  in  their  several  trades  and 
manufactures.     This  was  law  in  the  times  of  Britton,*i  who 
wrote  in  the  reign  of  Edward  I.:  and  sir  Edward  Coke"^ 
gives  us  many  instances  to  this  effect  in  the  time  of  Edward 
III.     In  the  succeeding  reign  the  affair  of  travelling  wore 
a  very  different  aspect:  an  act  of  parliament  being  made,® 
forbidding  all   persons    whatever    to    go    abroad    without 
license :  except  only  the  lords  and  other  great  men  of  the 
realm ;  and  true  and  notable  merchants  ;  and  the  king's  sol- 
diers.    But  this  act  was  repealed  by  the  statute  4  Jac.  I, 
c.  1.     And  at  present  every  body  has,  or  at  least  assumes, 
the  liberty  of  going  abroad  when  he  pleases.     Yet  undoubt- 
edly if  the  king,  by  writ  of  ne  exeat  regno^  under  his  great 
seal  or  privy  seal,  thinks  proper  to  prohibit  him  from  so 
doing ;  or  if  the  king  sends  a  writ  to  any  man,  when  abroad, 
commanding  his  return ;  and  in  either  case  the  subject  dis- 
obeys ;  it  is  a  high  contempt  of  the  king's  prerogative,  for 
which  the  offender's  lands  shall  be  seized  till  he  return ;  and 

P  F.  N.  B.  85.  '3  Inst.  175. 
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then  lie  is  liable  to  fine  and  imprisonment.^  The  writ  of  ne 
exeat  regno  is  also  sometimes  granted  by  courts  of  equity, 
for  the  furtherance  of  justice  in  civil  suits,  where  on  £l  cas^ 
sufficiently  clear,  a  party  under  some  liability  -  meditates 
flight,  and  as  arrest  on  mesne  process  has  recently  been  abo- 
lished^ by  the  legislature,  resort  may  be  had  more  frequently 
to  this  mode  of  restraining  a  departure  from  the  realm. 

III.  Another  capacity,  in  which  the  king  is  considered  3.  "rhe^kmg 
in  domestic  affairs,  is  as  the  fountain  of  justice  and  general  tain  of  jus- 
conservator  of  the  peace  of  the  kingdom.  By  the  fountain 
of  justice  the  law  does  not  mean  the  author  or  original^  but 
only  the  distributor.  Justice  is  not  derived  from  the  king, 
as  from  \i\^free  gift ;  but  he  is  the  steward  of  the  public,  to 
dispense  it  to  whom  it  is  due.^  He  is  not  the  spring,  but 
the  reservoir ;  from  whence  right  and  equity  are  conducted, 
by  a  thousand  channels,  to  every  individual.  The  original 
power  of  judicature,  by  the  fundamental  principles  of  society, 
is  lodged  in  the  society  at  large  :  but  as  it  would  be  imprac-  [  267  ] 
ticabic  to  render  complete  justice  to  every  individual,  by  the 
people  in  their  collective  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  select  magistrates,  who  with 
more  ease  and  expedition  can  hear  and  determine  com- 
plaints ;  and  in  England  this  authority  has  immemorially 
been  exercised  by  the  king  or  his  substitutes.  He  therefore 
has  alone  the  right  of  erecting  courts  of  judicature:  for 
though  the  constitution  of  the  kingdom  hath  intrusted  him 
with  the  whole  executive  power  of  the  laws,  it  is  impossible, 
as  well  as  improper,  that  he  should  personally  carry  into 
execution  this  great  and  extensive  trust:  it  is  consequently 
necessary,  that  courts  should  be  erected,  to  assist  him  in  exe- 
cuting this  power ;  and  equally  necessary,  that,  if  erected, 
they  should  be  erected  by  his  authority.  And  hence  it  is, 
that  all  jurisdictions  of  courts  are  either  mediately  or  imme- 
diately derived  from  the  crown,  their  proceedings  run  gene- 
rally in  the  king  s  name,  they  pass  under  his  seal,  and  are 
executed  by  his  ofliccrs. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  audadmi. 

nisters  Jus- 
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Se  j^cT'"*''  before  our  constitution  arrived  at  its  full  perfection,  our  kings 
indeSSd°°^  in  person  often  heard  and  determined  causes  between  party 
^^**»«  and  party.  But  at  present,  by  the  long  and  uniform  usage 
of  many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  several  courts ;  which  are  the 
grand  depositaries  of  the  fundamental  laws  of  the  kingdom, 
and  have  gained  a  known,  and  stated  jurisdiction,  regulated 
by  certain  and  established  rules,  which  the  crown  itself  can* 
not  now  alter  but  by  act  of  parliament.^  And,  in  order  to 
maintain  both  the  dignity  and  independence  of  the  judges  in 
the  superior  courts,  it  is  enacted  by  the  statute  13  W.  III. 
c.  2,  that  their  commissions  shall  be  made  (not,  as  formerly, 
durante  bene  placito,  but)  quamdiu  bene  se  gesserint^  and 
their  salaries  ascertained  and  established ;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses  of 
parliament.  And  now,  by  the  noble  improvements  of  that 
law  in  the  statute  of  1  Geo.  III.  c.  23,  enacted  at  the 
[  268  ]  earnest  recommendation  of  that  king  himself  from  the  throne, 
the  judges  are  continued  in  their  offices  during  their  good 
behaviour,  notwithstanding  any  demise  of  the  crown,  (which 
was  formerly  held^  immediately  to  vacate  their  seats)  and 
their  full  salaries  are  absolutely  secured  to  them  during  the 
continuance  of  their  commissions  ;  his  majesty  having  been 
pleased  to  declare,  that  ^'  he  looked  upon  the  independence 
"  and  uprightness  of  the  judges,  as  essential  to  the  impar- 
"  tial  administration  of  justice ;  as  one  of  the  best  securities 
**  of  the  rights  and  liberties  of  his  subjects ;  and  as  roost 
*'  conducive  to  the  honour  of  the  crown."y  And  the  salaries 
of  the  judges  have  been  recently  augmented  by  several 
acts  of  the  legislature.^ 
In  criminal  I"  Criminal  proceedings,  or  prosecutions  for  offences,  it 
S2*ii^^  would  still  be  a  higher  absurdity,  if  the  king  personally  sat 
prosecutor.  -^^  judgment;  because  in  regard  to  these  he  appears  in 
another  capacity,  that  of  prosecutor.  All  offences  are  either 
against  the  king's  peace,  or  his  crown  and  dignity :  and  are 
so  laid  in  every  indictment.  For  though  in  their  conse- 
quences they  generally  seem  (except  in  the  case  of  treason 

"^  2  Hawk.  P.  C.  2.  •  49  Geo.  III.  c.  127.     6  Geo.  IV 

*  Lord  Raym.  747.  c.  82,  83,  &  84, 

y  Cpro.  Journ.  3Mar.  1761. 
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and  a  very  few  others)  to.  be  rather  offences  against  the  king* 
dom  than  the  king ;  yet,  as  the  public,  which  is  an  invisible 
body,  has  delegated  all  its  power  and  rights,  with  regard  to 
the  execution  of  the  laws,  to  one  visible  magistrate,  all 
affronts  to  that  power,  and  breaches  of  those  rights,  are  im* 
mediately  offences  against  him,  to  whom  they  are  so  dele- 
gated by  the  public.  He  is  therefore  the  proper  person  to 
prosecute  for  all  public  offences  and  breaches  of  the  peace, 
being  the  person  injured  in  the  eye  of  the  law.  And  this 
notion  was  carried  so  far  in  the  old  Gothic  constitution, 
(wherein  the  king  was  bound  by  his  coronation  oath  to 
conserve  the  peace)  that  in  case  of  any  forcible  injury  offered 
to  the  person  of  a  fellow-subject,  the  offender  was  accused  of 
a  kind  of  perjury,  in  having  violated  the  king's  coronation 
oath;  dicehater  fregisse juramentum^regis  juratum.^  And 
hence  also  arises  another  branch  of  the  prerogative,  that  of  r  269  1 
pardoning  offences ;  for  it  is  reasonable  that  he  only  who  is 
injured  should  have  the  power  of  forgiving.  Of  prosecu- 
tions and  pardons  I  need  not  treat  more  at  large  here  ;  and 
only  mention  them,  in  this  cursory  manner,  to  shew  the 
constitutional  grounds  of  this  power  of  the  crown,  and  how 
regularly  connected  all  the  links  are  in  this  vast  chain  of 
prerogative. 

In  this  distinct  and  separate  ej^istence  of  the  judicial  power  Advantages 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re- ^sh  mode  of 

administer- 

movable  at  pleasure,  by  the  crown,  consists  one  main  pre- ^s  Justice, 
servative  of  the  public  liberty ;  which  cannot  subsist  long 
in  any  state,  unless  the  administration  of  common  justice  be 
in  some  degree  separated  both  from  the  legislative  and  also 
from  the  executive  power.  Were  it  joined  with  the  legisla- 
tive, the  life,  liberty,  and  property,  of  the  subject  would  be 
in  the  hands  of  arbitrary  judges,  whose  decisions  would  be 
then  regulated  only  by  their  own  opinions,  and  not  by  any 
fundamental  principles  of  law ;  which,  though  legislators 
may  depart  from,  yet  judges  are  bound  to  observe.  Were 
it  joined  with  the  executive,  this  union  might  soon  be  an 

'  Stiernh.  de  Jure  Goth.  1. 3.  r.  3.  Thorpe  was  condemned  to  be  hanged 

A  notion  somewhat  similar  to  this  may  for  bribery,  he  was  said  tacramentum 

be  found  in  the  Mirror,  c.  I.  §.  5.  domini  regis  fregisse.     Rot,  Pari,  25 

And  so  also,  when  the  chief  justice  Edw.  111. 
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over-balance  for  the  legislative.  For  which  reason,  by  the 
statute  of  16  Car.  I.  c.  10,  which  aboUshed  the  court  of 
star-chamber,  effectual  care  is  taken  to  remove  all  judicial 
power  out  of  the  hands  of  the  king*s  privy  council ;  who, 
as  then  was  evident  from  recent  instances,  might  soon  be  in- 
clined to  pronounce  that  for  law,  which  was  most  agreeable 
to  the  prince  or  his  officers.  Nothing  therefore  is  more  to 
be  avoided,  in  a  free  constitution,  than  uniting  the  provinces 
of  a  judge  and  a  minister  of  state.  And  indeed,  that  the 
absolute  power,  formerly  claimed  and  exercised  in  a 
neighbouring  nation,  was  more  tolerable  than  that  of  the 
eastern  empires,  was  in  great  measure  owing  to  their  having 
vested  the  judicial  power  in  their  parliaments,  a  body  sepa- 
rate and  distinct  from  both  the  legislative  and  executive :  but 
that  nation  has  now  fully  recovered  its  former  liberty,  which 
it  owes  to  the  efforts  of  its  people.  In  Turkey,  where  every 
[  270  ]  thing  is  still  centered  in  the  sultan  or  his  ministers,  despotic 
power  is  in  its  meridian,  and  wears  indeed  a  dreadful  aspect, 
ubf  S&of  ^  consequence  of  this  prerogative  is  the  legal  ubiquity  of 
the  king.  ^1,^  ting.  His  majesty,  in  the  eye  of  the  law,  is  always  pre- 
sent in  all  his  courts,  though  he  cannot  personally  distribute 
justice.**  His  judges  are  the  mirror  by  which  the  king's 
image  is  reflected.  It  is  the  regal  office,  and  not  the  royal 
person,  that  is  always  present  in  court,  always  ready  to  un- 
dertake prosecutions,  or  pronounce  judgment,  for  the  benefit 
and  protection  of  the  subject.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonsuit  f  for  a  nonsuit 
is  the  desertion  of  the  suit  or  action  by  the  non-appearance 
of  the  plaintiff  in  court ;  although  as  this  rule  might  some- 
times work  unjustly,  the  attorney-general  may  enter  a  nmi 
vult  prosequi,  which  has  the  efiect  of  a  nonsuit.^  In  the 
forms  of  legal  proceedings  also  the  king  is  not  said  to  ap- 
pear by  his  attorney,  as  other  men  do ;  for  in  contemplation 
of  law  he  is  always  present  in  court.^ 
The  king  has  From  the  samc  original,  of  the  king  s  being  the  fountain 
Msttiiigpro-  of  justice,  we  may  also  deduce  the  prerogative  of  issuing 
proclamations,  which  is  vested  in  the  king  alone.  These  pro* 

^  Fortesc.  c  8.     2  Inst.  186.  139. 

°  Co.  Litu  139^  «  Finch,  L.  81. 

^  Mr.  Christiau's   note,   Co.  Litl. 
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clamations  have  then  a  binding  force^  when  (as  Sir  Edward 
Coke  observes/  they  are  grounded  upon  and  enforce  the 
laws  of  the  realm.  For,  though  the  making  of  laws  is  en-* 
tirely  the  work  of  a  distinct  part,  the  legislative  branch,  of 
the  sovereign  power,  yet  the  manner,  time,  and  circumstances 
of  putting  those  laws  in  execution  must  frequently  be  left  to 
the  discretion  of  the  executive  magistrate.  And  therefore 
his  constitutions  or  edicts  concerning  these  points,  which  we 
call  proclamations,  are  binding  upon  the  subject,  where  they 
do  not  either  contradict  the  old  laws  or  tend  to  establish  new 
ones ;  but  only  enforce  the  execution  of  such  laws  as  are 
already  in  being,  in  such  manner  as  the  king  shall  judge  ne- 
cessary. Thus  the  established  law  is,  that  the  king  may  pro- 
hibit any  of  his  subjects  from  leaving  the  realm :  a  procla- 
mation therefore  forbidding  this  in  general  for  three  weeks, 
by  laying  an  embargo  upon  all  shipping  in  time  of  war,K  [  ^71  ] 
will  be  equally  binding  as  an  act  of  parliament,  because 
founded  upon  a  prior  law.  But  a  proclamation  to  lay  an 
embargo  in  time  of  peace  upon  all  vessels  laden  with  wheat 
(though  in  the  time  of  a  public  scarcity)  being  contrary  to 
law,  and  particularly  to  statute  2ni  Car.  II.  c.  13,  the  advi- 
sers of  such  a  proclamation  and  all  persons  acting  under  it, 
found  it  necessary  to  be  indemnified  by  a  special  act  of  par- 
liament, 7  Geo.  III.  c.  7.  A  proclamation  for  disarming 
papists  is  also  binding,  being  only  in  execution  of  what  the 
legislature  has  first  ordained :  but  a  proclamation  for  allow- 
ing arms  to  papists,  or  for  disarming  any  protestant  subjects, 
will  not  bind ;  because  the  first  would  be  to  assume  a  dis- 
pensing power,  the  latter  a  legislative  one ;  to  the  vesting 
of  either  of  which  in  any  single  person  the  laws  of  England 
are  absolutely  strangers.  Indeed  by  the  statute  31  Hen. 
VIII.  c.  8,  it  was  enacted,  that  the  king's  proclamations 
should  have  the  force  of  acts  of  parliament:  a  statute, 
which  was  calculated  to  introduce  the  most  despotic  tyranny, 
and  which  must  have  proved  fiital  to  the  liberties  of  this 
kingdom,  had  it  not  been  luckily  repealed  in  the  minority  of 
his  successor,  about  five  years  aflcr.^ 

IV.  The  king  is  likewise  the  fountain  of  honour,  of  office,  f-  The  uuff 

^  is  the  foun- 

and  of  privilege:  and  this  in  a  dificreiit  sense  from  that  tain  of  ho- 

'  3  Inst.  162.  ^  SlaU  1  Edw.  VI.  c.  12.  Sccalno 

«  4  Mod.  177.  179.  ^  ante,  p.  103,  n,  y. 
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wherein  he  is  styled  the  fountain  of  justice  ;  for  here  he  is 
really  the  parent  of  them.  It  is  impossible  that  government 
can  be  maintained  without  a  due  subordination  of  rank ; 
.  that  the  people  may  know  and  distinguish  such  as  are  set 
over  them^  in  order  to  yield  them  their  due  respect  and  obe- 
dience ;  and  also  that  the  officers  themselves,  being  encou- 
raged by  emulation  and  the  hopes  of  superiority,  may  the 
better  discharge  their  functions :  and  the  law  supposes,  that 
no  one  can  be  so  good  a  judge  of  their  several  merits  and 
services,  as  the  king  himself  who  employs  them.  It  has 
therefore  intrusted  with  him  the  sole  power  of  conferring 
dignities  and  honours,  in  confidence  that  he  will  bestow 
them  upon  none,  but  such  as  deserve  them.  And  therefore 
[  272  ]  all  degrees  of  nobility,  of  knighthood,  and  other  titles,  are 
received  by  immediate  grant  from  the  crown ;  either  ex- 
pressed in  writing,  by  writs  or  letters  patent,  as  in  the  cre- 
ations of  peers  and  baronets ;  or  by  corporeal  investiture,  as 
in  the  creation  of  a  simple  knight, 
andean  From  the  same  principle  also  arises  the  prerogative  of 

and^pose  erecting  and  disposing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  synonymous.  All  offices 
under  the  crown  carry  in  the  eye  of  the  law  an  honour 
along  with  them  ;  because  they  imply  a  superiority  of  parts 
and  abilities,  being  supposed  to  be  always  filled  with  those 
that  are  most  able  to  execute  them.  And,  on  the  other 
hand,  all  honours  in  their  original  had  duties  or  offices  an- 
nexed to  them ;  an  earl,  comes,  was  the  conservator  or 
governor  of  a  county ;  and  a  knight,  miles,  was  bound  to 
attend  the  king  in  his  wars.  For  the  same  reason  therefore 
that  honours  are  in  the  disposal  of  the  king,  offices  ought  to 
be  so  likewise;  and  as  the  king  may  create  new  titles,  so 
may  he  create  new  offices :  but  with  this  restriction,  that  he 
cannot  create  new  offices  with  new  fees  annexed  to  them, 
nor  annex  new  fees  to  old  offices ;  for  this  would  be  a  tax 
upon  the  subject,  which  cannot  be  imposed  but  by  act  of 
parliament.^  Wherefore,  in  13  Hen.  IV.,  a  new  office 
being  created  by  the  king's  letters  patent  for  measuring 
cloths,  with  a  new  fee  for  the  same,  the  letters  patent  were, 
on  account  of  the  new  fee,  revoked  and  declared  void  in 
parliament. 

^  2  Inst.  533. 


of  offices. 
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Upon  the  same,  or  a  like  reason,  the  king  has  also  the  »nd  «>"*' 
prerogative  of  conferring  privileges  upon  private  persons. 
Such  as  granting  place  or  precedence  to  any  of  his  subjects, 
as  shall  seem  good  to  his  royal  wisdom  :  J  and  according  to 
the  regulations  of  the  statute  passed  respecting  it  :^  or  such 
as  converting  aliens,  or  persons  born  out  of  the  king's  do- 
minions, into  denizens;  whereby  some  very  considerable 
privileges  of  natural-born  subjects  are  conferred  upon  them. 
Such  also  is  the  prerogative  of  erecting  corporations; 
whereby  a  number  of  private  persons  are  united  and  knit 
together,  and  enjoy  many  liberties,  powers,  and  immunities 
in  their  politic  capacity,  which  they  were  utterly  incapable  [  273  ] 
of  in  their  natural.  Of  aliens,  denizens,  natural-born,  and 
naturalized  subjects,  I  shall  speak  more  largely  in  a  subse- 
quent chapter ;  as  also  of  corporations  at  the  close  of  this 
volume.  I  now  only  mention  them  incidentally,  in  order  to 
remark  the  king's  prerogative  of  making  them ;  which  is 
grounded  upon  this  foundation,  that  the  king,  having  the 
sole  administration  of  the  government  in  his  hands,  is  the 
best  and  the  only  judge,  in  what  capacities,  with  what  pri- 
vileges, and  under  what  distinctions,  his  people  are  the  best 
qualified  to  serve,  and  to  act  under  him.  A  principle, 
which  was  carried  so  far  by  the  imperial  law,  that  it  was  de- 
termined to  be  the  crime  of  sacrilege,  even  to  doubt  whether 
the  prince  had  appointed  proper  officers  in  the  state.  ^ 

V.  Another  light,  in  which  the  laws  of  England  consider  {L' ttS^iSf-' 
the  king  with  regard  to  domestic  concerns,  is  as  the  arbiter  JSrcer^' 
of  commerce.  By  commerce,  I  at  present  mean  domestic 
commerce  only.  It  would  lead  me  into  too  large  a  field,  if 
I  were  to  attempt  to  enter  upon  the  nature  of  foreign  trade, 
its  privileges,  regulations,  and  restrictions ;  and  would  be 
also  quite  beside  the  purpose  of  this  work,  inasmuch  as  no 
municipal  laws  can  be  sufficient  to  order  and  determine  the 
very  extensive  and  complicated  affairs  of  traffic  and  mer- 
chandize ;  neither  can  they  have  a  proper  authority  for  this 
purpose.  For,  as  these  are  transactions  carried  on  between 
subjects  of  independent  states,  the  municipal  laws  of  one 

J  4  Inst.  361.  oportet;  sadlrilegii  enim  imtar  «$t,  cfu- 

^  31  Hen.  VIII.  c.  10.  bitare  an  is  dignus  $it,  qumn  ^egirit 

^  Disputare  de  principalijudicio  non       imperator,     C.  9.  29.  3. 


286  OP   THE   king's   prerogative.  [Ch.    VII. 

will  not  be  regarded  by  the  other.     For  which  reason  the 
affiiirs  of  commerce  are  regulated  by  a  law  of  their  own, 
called  the  law  merchant  or  lex  mercatoria,  which  all  nations 
agree  in  and  take  notice  of.     And  in  particular  it  is  held  to 
be  part  of  the  law  of  England,  which  decides  the  causes  of 
merchants  by  the  general  rules  which  obtain  in  all  com- 
mercial countries ;  and  that  often  even  in  matters  relating 
to  domestic  trade,  as  for  instance  with  regard  to  the  draw- 
ing, the  acceptance,  and  the  transfer,  of  inland  bills  of 
exchange."* 
r  S74  1       With  us  in  England,  the  king's  prerogative,  so  Cir  as  it 
relates  to  mere  domestic  commerce,  will  fall   principally 
under  the  following  articles. 
Sn 'c^?*      First,  the   establishment  of  public  marts,  or  places  of 
anSlftSs^  buying  and  selling,  such  as  markets  and  fairs,  with  the.toUs 
thereunto  belonging.     These  can  only  be  set  up  by  virtue 
of  the  king's  grant,  or  by  long  and  immemorial  usage  and 
prescription,  which    pre-supposes  such  a  grant."     The  li- 
mitation of  these  public  resorts,  to  such  time  and  such  place 
as  may  be  most  convenient  for  the  neighbourhood,  forms  a 
part  of  economics,  or  domestic  polity ;  which,  considering 
the  kingdom  as  a  large  family,  and  the  king  as  the  master 
of  it,  he  clearly  has  a  right  to  dispose  and  order  as  he 
pleases,  subject,  however,  to  all-existing  rights.^ 
regulates  Secondly,  the  regulation  of  weights  and  measures.   These, 

meM«?c8*"**  for  the  advantage  of  the  public,  ought  to  be  universally  the 
same  throughout  the  kingdom  ;  being  the  general  criterions 
which  reduce  all  things  to  the  same  or  an  equivalent  value. 
But,  as  weight  and  measure  are  things  in  their  nature  arbi- 
trary and  uncertain,  it  is  therefore  expedient  that  they  be 
reduced  to  some  fixed  rule  or  standard :  which  standard  it 
is  impossible  to  fix  by  any  written  law  or  oral  proclamation ; 
for  no  man  can,  by  words  only,  give  another  an  adequate 
idea  of  a  foot-rule,  or  a  pound-weight.  It  is  therefore 
necessary  to  have  recourse  to  some  visible,  palpable,  ma- 
terial standard;  by  forming  a  comparison  with  which,  all 
weights  and  measures  may  be  reduced  to  one  uniform  size : 
and  the  prerogative  of  fixing  this  standard  our  ancient  law 

"»  Co.  Litt.  172.     Ld.  Raym.  181.  "  2  Inst.  220. 

1542.  '^  Mr.  Justice  Coleridge's  note. 
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vested  in  the  crown,  as  in  Normandy  it  belonged  to  the 
duke.P  This  standard  was  originally  kept  at  Winchester : 
and  we  find  in  the  laws  of  king  Edgar ,4  near  a  century 
before  the  conquest,  an  injunction  that  the  one  measure, 
which  was  kept  at  Winchester,  should  be  observed  through- 
out the  realm ;  and  this  Winchester  standard  was  adopted 
and  regulated  by  many  subsequent  statutes,  down  to  the 
reign  of  George  the  fourth,  when  it  was  superseded,  and  a 
new  attempt  made  to  introduce  a  uniformity  of  weights  and 
measures,  which  came  into  operation  on  the  1  st  of  January 
IS26.  Several  statutes  have  since  been  passed  for  effecting 
this  desirable  object;''  and  by  this  the  imperial  standard 
yard,  pound,  gallon,  and  bushel,  are  fixed  and  are  rendered 
uniform  throughout  the  United  Kingdom;  and  models 
and  copies  of  these  and  their  parts  are  deposited  at  the 
Chamberlain's  Office,  Westminster,  and  sent  to  London, 
Edinburgh,  Dublin,  and  other  places.  But  by  the  last  act, 
weights  and  measures  verified  and  stamped  at  the  Exchequer 
at  Westminster  are  declared  legal,  although  not  similar  in 
shape  to  those  required,  (s.  4).  And  all  local  and  customary 
measures,  and  also  heaped  measures  are  abolished^  (s.  6  &  7)* 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the  [  g76  ] 
king's  prerogative,  as  the  arbiter  of  domestic  commerce,  to  to  aetue  th« 
give  it  authority  or  make  it  current.  Money  is  an  universal 
medium,  or  common  standard,  by  comparison  with  which 
the  value  of  all  merchandize  may  be  ascertained :  or  it  is  a 
sign,  which  represents  the  respective  values  of  all  commodi- 
ties. Metals  are  well  calculated  for  this  sign,  because  they 
are  durable  and  are  capable  of  many  subdivisions :  and  a 
precious  metal  is  still  better  calculated  for  this  purpose, 
because  it  is  the  most  portable.  A  metal  is  also  the  most 
proper  for  a  common  measure,  because  it  can  easily  be 
reduced  to  the  same  standard  in  all  nations:  and  every 
particular  nation  fixes  on  it  its  own  impression,  that  the 
weight  and  standard  (wherein  consists  the  intrinsic  value) 
may  both  be  known  by  inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  the 

^  Gr.  Cmtstum,  c.  ]6,  c.  12.     4  &  5  Wm.  IV.  c.  49.    5& 

•»  rap.  8.  Wm.  IV.  c,63. 

'  5  Geo.  IV.  c.  74.    6  Geo.  IV. 
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more  of  them  there  is  extracted  from  the  mine,  this  universal 
medium  or  common  sign  will  sink  in  value,  and  grow  less 
precious.  Above  a  thousand  millions  of  bullion  are  calcu- 
lated to  have  been  imported  into  Europe  from  America 
within  less  than  three  centuries ;  and  the  quantity  Is  daily 
increasing.  The  consequence  is,  that  more  money  must 
[  '^77  J  be  given  now  for  the  -same  commodity  than  was  given  an 
hundred  years  ago.  And,  if  any  accident  were  to  diminish 
the  quantity  of  gold  and  silver,  their  value  would  proper- 
tionably  rise.  A  horse,  that  was  formerly  worth  ten  pounds, 
is  now  perhaps  worth  twenty ;  and,  by  any  failure  of  current 
specie,  the  price  may  be  reduced  to  what  it  was.  Yet  is  the 
horse  in  reality  neither  dearer  nor  cheaper  at  one  time  than 
another :  for,  if  the  metal  which  constitutes  the  coin  was 
formerly  twice  as  scarce  as  at  present,  the  commodity  was 
then  as  dear  at  half  the  price,  as  now  it  is  at  the  whole, 
and  coining       The  Coining  of  money  is  in  all  states  the  act  of  the 

money*  ^  ^  •'  ^ 

sovereign  power ;  for  the  reason  just  mentioned,  that  its 

value  may  be  known  on  inspection.     And  with  respect  to 

coinage  in  general,  there  are  three  things  to  be  considered 

therein ;  the  materials,  the  impression,  and  the  denomination. 

With  regard  to  the  materials,  sir  Edward  Coke  lays  it 

and  deter-    down,^  that  the  monc^  of  England  must  either  be  of  gold  or 

mlSerS^.*    silvcr :    and    none   other   was   ever   issued   by   the  royal 

authority  till  167^,  when  copper  farthings  and  half-pence 

were  coined  by  king  Charles  the  second,  and  ordered  by 

proclamation  to  be  current  in  all  payments,  under  the  value 

of  six-pence,  and  not  otherwise.     But  this  copper  coin  is 

not  upon  the  same  footing  with  the  other  in  many  respects, 

particularly  with  regard  to  the  offence  of  counterfeiting  it. 

And,  as  to  the  silver  coin,  it  was  enacted  by  a  temporary 

statute  14  Geo.  III.  c.  42,  that  no  tender  of  payment  in 

silver  money,  exceeding  twenty-five  pounds  at  one  time, 

should  be  a  sufficient  tender  in  law,  for  more  than  its  value 

by  weight,  at  the  rate  of  5^.  2d.  an  ounce.     But  now  by 

the  56  Geo.  III.  c.  68,  gold  is  made  the  only  legal  tender 

for  payments  within  the  United  Kingdom  exceeding  40*. 

As  to  the  impression,  the  stamping  thereof  is  the  unques- 

Theimpres-  tionable   prerogative   of    the   crown:    for,    though   divers 

•  2  Inst.  577. 
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bishops  and   monasteries    had  formerly   the   privilege   of 
coining  money,  yet,  as  sir  Matthew  Hale  observes,*  this 
was  usually  done  by  special  grant  from  the  king,  or  by 
prescription  which  supposes  one ;  and  therefore  was  derived 
from,   and    not   in   derogation  of,  the   royal  prerogative.  [  278  ] 
Besides  that  they  had  only  the  profit  of  the  coinage,  and 
not  the  power  of  instituting  either  the  impression  or  de- 
nomination ;  but  had  usually  the  stamp  sent  them  from  the 
exchequer.    Until  very  recently  the  offence  of  counterfeiting 
the  coin  of  the  realm  was  punishable  with  death,  but  this 
punishment,  in  accordance  with  the  general  mitigation  of 
our  penal  code,  has  recently  been  changed  to  transportation.* 
The  denomination,  or  the  value  for  which  the  coin  is  to 
pass  current,  is  likewise  in  the  breast  of  the  king;  and,  ifThedeno. 
any  unusual  pieces  are  coined,  that  value  must  be  ascer- 
tained by  proclamation.     In  order  to  fix  the  value,  the 
weight  and  the  fineness  of  the  metal  are  to  be  taken  into 
consideration  together.     When  a  given  weight  of  gold  or 
silver  is  of  a  given  fineness,  it  is  then  of  the  true  standard,** 
and  called  esterling  or  sterling  metal ;  a  name  for  which 
there  are  various  reasons  given,*^  but  none  of  them  entirely 
satisfactory.      And  of  this  sterling  or  esterling  metal   all 
the  coin  of  the  kingdom  must  be  made,  by  the  statute 
25  Edw.  III.  c.  13.     So  that  the  king's  prerogative  seemeth 
not  to  extend  to  the  debasing  or  enhancing  the  value  of 
the  coin,  below  or  above  the  sterling  value :  ^  though  sir 
Matthew  Hale®  appears   to  be  of  another  opinion.     The 

*  1  Hist  P.  C.  191.  into  sixty-two  shillings.     (See  Folkes 

*  2Wm.IV.  c.  24.  on  English  coiru,)     But  since  1816 
^  This    standard    hath    been   fre-      the  pound  troy  of  silver  has  been 

quently  varied  in  former  times ;   but  coined  into  sixty-six  shillings.     Mac- 
was  for  many  years  past  thus  settled.  oulloch*$  Diet.  Com.  313. 
The  pound  troy  of  gold,  consbting,  "  Spelm.  Gloss.  203.      Dufresno, 
since  the   18  Hen.  8,  of  twenty-two  III.  165.   The  most  plausible  opinion 
carats  (or  twenty  fourth  parts)  fine,  seems  to  be  that  adopted  by  those  two 
and  two  ofalloy,  was  divided  into  forty-  etymologists,  that  the  pame  was  dci« 
four  guineas  and  an  half  of  the  pre-  rived  from  the  Esterlingi,  or  Easter- 
sent  value  of  2l6'.  each.     But  since  lings;  as  those  Saxons  were  anciently 
1816  the  pound  troy  of  standard  gold  called,  who  iuhabited  that  district  of 
has  been  coined  into  46^^  sovereigns,  Germany  now  occupied  by  the  Hansc- 
or  46/.  14!.  6rf.    And  the  pound  troy  towns  and  their  appendages  ;  the  ear- 
of  silver,  consisting  of  eleven  ounces  Iiost  tradorsin  modern  Europe, 
and  two  pennyweights  pure,  and  cigh-  <>  2  Inst.  577. 
teen  penny wcighu  alloy,  was  divided  '  1  Hal.  P.  C.  194. 
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king  may  also,  by  his  proclamation^  legitimate  foreign  coin^ 

and  make  it  current  here ;  declaring  at  what  value  it  shall 

be  taken  in  payment.^    But  this,  I  apprehend,  ought  to  be 

by  comparison  with  the  standard  of  our  own  coin ;  otherwise 

the  consent  of  parliament  will  be  necessary.     There  is  at 

present  no  such  legitimated  money;  Portugal  coin  being 

[  ^79  ]  only  current  by  private  consent,  so  that  any  one  who  pleases 

may  refuse  to  take  it  in  payment.     The  king  may  also  at 

any  time  decry,  or  cry  down,  any  coin  of  the  kingdom,  and 

make  it  no  longer  current.^ 

iSTh^^       VI.  The   king    is,   lastly,   considered  by   the    laws    of 

SS^h        England  as  the  head  and  supreme  governor  of  the  national 

church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law.  I  shall 
therefore  only  observe  that  by  statute  26  Hen.  VIII.  c.  1, 
(reciting  that  the  king's  majesty  justly  and  rightfully  is  and 
ought  to  be  the  supreme  head  of  the  church  of  England ; 
and  so  had  been  recognized  by  the  clergy  of  this  kingdom 
in  their  convocation)  it  is  enacted,  that  the  king  shall  be 
reputed  the  only  supreme  head  in  earth  of  the  church  of 
England,  and  shall  have,  annexed  to  the  imperial  crown  of 
this  realm,  as  well  the  title  and  style  thereof,  as  all  juris- 
dictions, authorities,  and  commodities,  to  the  said  dignity  of 
supreme  head  of  the  church  appertaining.  And  another 
statute  to  the  same  purport  was  made,  1  EHz.  c.  1. 
and  thus  In  virtue  of  this  authority  the  king  convenes,  prorogues, 

COQVCQCSa 

refiToiates,    restrains,  regulates,  and  dissolves  all  ecclesiastical  synods 

•nddis-  .mi.  •    i  .  /»     i 

solves  au     or  couvocatious.      I  his  was  an  inherent  prerogative  of  the 

synods  and  %  i%  •  *  o 

convoca-  crown,  long  before  the  time  of  Hen.  VIII.,  as  appears  by 
the  statute  8  Hen.  VI.  c.  1,  and  the  many  authors,  both 
lawyers  and  historians,  vouched  by  sir  Edward  Coke.'^  So 
that  the  statute  25  Hen.  VIII.  c.  19,  which  restrains  the 
convocation  from  making  or  putting  in  execution  any  ca-^ 
nons  repugnant  to  the  king's  prerogative,  or  the  laws,  cus- 
toms, and  statutes  of  the  realm,  was  merely  declaratory  of 
the  old  common  law:^  that  part  of  it  only  being  new, 
which  makes  the  king's  royal  assent  actually  necessary  to 

t  1  Hal.  P.  C.  197.  h  4  Inst.  322,  323. 

I  Ibid.  197,  »  12  Rep.  72, 
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the  validity  of  every  canon.  The  convocation  or  ecclesiastical 
synod,  in  England,  differs  considerably  in  its  constitution 
from  the  synods  of  other  christian  kingdoms :  those  con- 
sisting wholly  of  bishops ;  whereas  with  us  the  convocation 
is  the  miniature  of  a  parliament,  wherein  the  archbishop 
presides  with  regal  state ;  the  upper  house  of  bishop?  re-  r  ggQ  1 
presents  the  house  of  lords ;  and  the  lower  house,  composed 
of  representatives  of  the  several  dioceses  at  large,  and  of 
each  particular  chapter   therein,  resembles   the   house  of 
commons  with  its  knights  of  the  shire  and  burgesses.^   This 
constitution  is  said  to  be  owing  to  the  policy  of  Edward  I. : 
who  thereby  at  one  and  the  same  time  let  in  the  inferior 
clergy  to  the  privileges  of  forming  ecclesiastical  canons,  (which 
before  they  had  not)  and  also  introduced  a  method  of  taxing 
ecclesiastical  benefices,   by  consent  of  convocation.^     But 
this  convocation  has  of  late  years  only  met  by  way  of  form.* 


J  In  the  diet  of  Sweden,  where  the 
ecclesiastics  form  one  of  the  branches 
of  the  legislature,  the  chamber  of  the 
clergy  resembles  the  convocation  of 
England.  It  is  composed  of  the 
bishops  and  superintendants  ;  and  also 
of  deputies,  one  of  which  is  chosen  by 
every  ten  parishes  or  rural  deanery. 
Mod,  Un,  Hist,  xxxiii.  18. 

k  Gilb.Hist.  of  Exch.  c.  4. 

'  The  convocation  is  still  summoned 
with  every  new  parliament,  and  this  is 
done  in  the  following  mode.  The 
king's  writ  is  directed  to  the  archbishop 
of  each  province,  requiring  him  to 
summon  all  bishops,  deans,  arch- 
deacons, cathedral  and  collegiate 
churches,  &c. ;  upon  which  the  arch- 
bishop directs  his  mandate  to  his  dean 
provincial,  first  citing  him  peremp- 
torily, then  willing  him  in  like  manner 
to  cite  all  the  bishops,  deans,  &c.,  and 
all  the  clergy  of  his  province  ;  but  di- 
recting, at  the  same  time,  that  one 
proctor  sent  from  each  cathedral  and 
collegiate  church,  and  two  from  the 
body  of  the  inferior  clergy  of  each  dio- 
cese, may  suffice.  The  upper  house 
in  the  province  of  Canterbury  consists 
of  the  bishops  of  the  province,  with  the 


archbishop  as  president,  who  prorogues 
and  dissolves  the  convocation  by  man- 
date from  the  crown.  The  lower 
house  consists  (at  least  before  the  late 
alterations  in  the  dioceses,  and  we  are 
not  aware  that  any  change  has  been 
made  by  them,)  of  twenty-two  deans, 
fifty- four  archdeacons,  twenty-four 
proctors  from  the  chapters,  and  forty- 
four  proctors  representing  the  paro- 
chial clergy. 

Each  house  has  a  prolocutor,  chosen 
from  among  themselves.  All  mem- 
bers of  both  houses  possess  the  same 
privilege  of  freedom  from  arrest  as 
members  of  parliament,  by  8th  of 
Henry  VI.  In  the  province  of  York 
the  convocation  consists  only  of  one 
house ;  and  each  archdeaconry  elects 
two  proctors. — Church  of  England 
Quarterly  Review  for  Jan.  1839.  I 
believe  the  practice  is,  on  the  first 
meeting  of  the  convocation,  to  adjourn 
until  the  arrival  of  the  speech  from  the 
throne,  which  in  fact,  of  late  years, 
never  arrives,  as  the  convocation  has 
never  met  for  the  dispatch  of  business 
since  the  time  of  queen  Anne.  A.  D* 
17)7. 

u  2 
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Nominates  From  this  prerogative  also,  of  being  the  head  of  the 
bishopricks,  church,  arises  the  king's  right  of  nomination  to  vacant 
bishopricksy  and  certain  other  ecclesiastical  preferments ; 
which  will  more  properly  be  considered  when  we  come  to 
treat  of  the  clergy.  I  shall  only  here  observe,  that  this  is 
now  done  in  consequence  of  the  statute  25  Hen.  VIII.  c.  20. 
As  head  of  the  church,  the  king  is  likewise  the  dernier 
resort  in  all  ecclesiastical  causes ;  an  appeal  lying  ultimately 
to  him  in  chancery  from  the  sentence  of  every  ecclesiastical 
judge :  which  right  was  restored  to  the  crown  by  statute 
25  Hen.  VIII.  c.  19,  and  vested  in  the  court  of  delegates.^ 
But  this  court  has  been  recently  abolished,  and  the  juris- 
diction is  transferred  to  the  judicial  committee  of  the  privy 
council,  of  which  we  have  already  given  some  account."^ 


and  is  the 
dernier  re- 
«or#inaIl 
ecclesiasti- 
cal causes. 


m 


See  ante,  p.  243. 
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CHAPTER    THE     EIGHTH. 


OF   THE   KING'S    REVENUE. 


Having  in  the  preceding  chapter,  considered  at  large  r  ggj  i 
those  branches  of  the  king's  prerogative,  which  contribute  The  king's 
to  his  royal  dignity,  and  constitute  the  executive  power  of '®^*""* 
the  government,  we  proceed  now  to   examine  the  king's 
fiscal  prerogatives,  or  such  as  regard  his  revenue;  which 
the  British  constitution  hath  vested  in  the  royal  person,  in 
order  to  support  his  dignity  and  maintain  his  power :  being 
a  portion  which  each  subject  contributes  of  his  property,  in 
order  to  secure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.     The  Neither or- 

,--,,  dinary  ores- 

king  s  ordinary  revenue  is  such,  as  has  either  subsisted  time  traonUnanr. 

out  of  mind  in  the  crown ;  or  else  has  been  granted  by  ^rev^S," 
parliament,  by  way  of  purchase  or  exchange  for  such  of  the  ^****'*'*- 
king's  inherent  hereditary  revenues,  as  were  found  incon- 
venient to  the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  present  in  the 
actual  possession  of  the  whole  of  this  i'evenue.  Much  (nay,  ,^^Qn8i«t»  oi 
the  greatest  part)  of  it  is  at  this  day  in  the  hands  of  sub- 
jects ;  to  whom  it  has  been  granted  out  from  time  to  time  by 
the  kings  of  England :  which  has  rendered  the  crown  in  some 
measure  dependent  on  the  people  for  its  ordinary  support 
and  subsistence.  So  that  I  must  be  obliged  to  recount,  as 
part  of  the  royal  revenue,  what  lords  of  manors  and  other 
subjects  frequently  look  upon  to  be  their  own  absolute  in- 
herent rights ;  because  they  are  and  have  been  vested  in 
them  and  their  ancestors  for  ages,  though  in  reality  origi** 
nally  derived  from  the  grants  of  our  ancient  princes^ 
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[  282  ]      I.  The  first  of  the  king's  ordinary  revenues,  which  I 
The  CHS-    shall  take  notice  of,  is  of  an  ecclesiastical  kind ;  (as  are 

tody  <rf  the  , 

iiisiio|^*tem-  also  the  three  succeeding  ones)  viz.  the  custody  of  the 
temporalities  of  bishops :  by  which  are  meant  all  the  lay 
revenues,  lands,  and  tenements,  (in  which  is  included  his 
barony)  which  belong  to  an  archbishop's  or  bishop's  see. 
And  these  upon  the  vacancy  of  the  bishoprick  are  imme- 
diately the  right  of  the  king,  as  a  consequence  of  his  pre- 
rogative in  church  matters ;  whereby  he  is  considered  as 
the  founder  of  all  archbishopricks  and  bishopricks,  to 
whom  during  the  vacancy  they  revert.  And  for  the  same 
reason,  before  the  dissolution  of  abbeys,  the  king  had  the 
custody  of  the  temporalities  of  all  such  abbeys  and  priories 
as  were  of  royal  foundation  (but  not  of  those  founded  by 
subjects)  on  the  death  of  the  abbot  or  prior.*  Another 
reason  may  also  be  given,  why  the  policy  of  the  law  hath 
vested  this  custody  in  the  king;  because  as  the  successor 
is  not  known,  the  lands  and  possessions  of  the  see  would 
be  liable  to  spoil  and  devastation,  if  no  one  had  a  property 
therein.  Therefore  th6  law  has  given  the  king,  not  the 
temporalities  themselves,  but  the  custody  of  the  temporali- 
ties, till  such  tii^e  as  a  successor  is  appointed;  with  power 
of  taking  to  himself  all  the  intermediate  profits,  without 
any  account  of  the  successor ;  and  with  the  right  of  pre- 
senting (which  the  crown  very  Irequently  exercises)  to  such 
benefices  and  other  preferments  as  fall  within  the  time 
of  vacation.^  This  revenue  is  of  so  high  a  nature,  that  it 
could  not  be  granted  out  to  a  subject,  before,  or  even  after, 
it  accrued;  but  now  by  the  statute  15  Edw.  III.  st.  4, 
c.  4  and  5,  the  king  may,  after  the  vacancy,  lease  the  tem- 
poralities to  the  dean  and  chapter ;  saving  to  himself  all 
advowsons,  escheats,  and  the  like.  Our  ancient  kings,  and 
particularly  William  Ruftis,  were  not  only  remarkable  for 
keeping  the  bishopricks  a  long  time  vacant,  for  the  sake  of 
enjoying  the  temporalities,  but  also  committed  horrible  waste 
on  the  woods  and  other  parts  of  the  estate ;  and  to  crown 
all,  would  never,  when  the  see  was  filled  up,  restore  to  the 
bishop  his  temporalities  again  unless  he  purchased  them  at 

[  283  ]  ^^  exorbitant  price.     To  remedy  which,  king  Henry  the 

»  2  Inst.  15.  *  Stat.  17  Edw.  II.  c.  14.  .F.  N.  B.  32. 
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first  ^  granted  a  charter  at  the  beginning  of  his  reign,  pro- 
mising neither  to  sell,  nor  let  to  farm,  nor  take  any  thing 
from,  the  domains  of  the  church,  till  the  successor  was  in. 
stalled.  And  it  was  made  one  of  the  articles  of  the  great 
charter,^  that  no  waste  should  be  committed  in  the  tempo- 
ralities of  bishopsricks,  neither  should  the  custody  of  them 
be  sold.  The  same  is  ordained  by  the  statute  of  West- 
minster the  first ;®  and  the  statute  14  Edw.  III.  st.  4,  c.  4, 
(which  permits,  as  we  have  seen,  a  lease  to  the  dean  and 
chapter)  is  still  more  explicit  in  prohibiting  the  other  ex- 
actions. It  was  also  a  frequent  abuse,  that  the  king  would 
for  trifling,  or  no  causes,  seize  the  temporalities  of  bishops, 
even  during  their  lives,  into  his  own  hands:  but  this  is 
guarded  against  by  statute  1  Edw.  III.  st.  2,  c.  2, 

This  revenue  of  the  king,  which  was  formerly  very  con- 
siderable, is  now  by  a  customary  indulgence  almost  reduced 
to  nothing :  for,  at  present,  as  soon  as  the  new  bishop  is 
consecrated  and  confirmed,  he  usually  receives  the  restitution 
of  his  temporalities  quite  entire,  and  untouched,  from  the 
king ;  and  at  the  same  time  does  homage  to  his  sovereign : 
and  then,  and  not  sooner,  he  has  a  fee  simple  in  his  bishop- 
rick,  and  may  maintain  an  action  for  the  profits.^ 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it»  iLCorodies* 
out  of  every  bishoprick,  that  is,  to  send  one  of  his  chaplains 

to  be  maintained  by  the  bishop,  or  to  have  a  pension  allowed 
him  till  the  bishop  promotes  him  to  a  benefices^  This  is 
also  in  the  nature  of  an  acknowledgment  to  the  king,  as 
founder  of  the  see,  since  he  had  formerly  the  same  corody  or 
pension  from  every  abbey  or  priory  of  royal  foundation.  It 
is,  I  apprehend,  now  fallen  into  total  disuse;  though  sir 
Matthew  Hale  says,^  that  it  is  due  of  common  right,  and 
that  no  prescription  will  discharge  it. 

III.  The  king  also  (as  was  formerly  observed)'  is  enti-ni.The 
tied  to  all  the  tithes  arising  in  extra-parochial  places  :i  and  tl^^l^c^.' 
since  tithes  have  been  commuted  to  the  rent-charge  payable  ^^p''*^- 
in  lieu  thereof;^  though  perhaps  it  may  be  doubted  how  far  L  *^  J, 

^  Mat).  Paris.  ^  Notes  on  F.  N.  B.  above  cited. 

0  9  Hen.  III.  c.  5.  *  Page  109. 

•  3  Edw.  I.  c.  21.  J  21n8t  647. 

'  Co  Lilt.  67,  341.  *  6  &  7  W.  4,c.  71,  s,  13. 

■  F.  N.  B.  230. 
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this  article,  as  well  as  the  last,  can  be  properly  reckoned  a 
part  of  the  king's  own  royal  revenue ;  since  a  corody  sup- 
ports only  his  chaplains,  and  these  extra-parochial  tithes  are 
held  under  an  implied  trust,  that  the  king  will  distribute 
fchem  for  the  good  of  the  clergy  in  general. 
fruiteSJd  IV.  The  next  branch  consists  in  the  first-fruits,  and 
tenths  of  all  spiritual  preferments  in  the  kingdom ;  both 
of  which  I  shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over 
the  clergy  of  this  kingdom ;  first  introduced  by  Pandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  see  of  Norwich ;  and  afterwards  attempted 
to  be  made  universal  by  the  popes  Clement  V.  and  John  X  XI  I. 
about  the  beginning  of  the  fourteenth  century.     The  first- 
fruits  primitue,  or   annates,   were   the   first  year's  whole 
profits  of  the  spiritual  preferment,  according  to  a  rate  or 
valor  made  under  the  direction  of  pope  Innocent  IV.  by 
Walter  bishop  of  Norwich  in  38  Hen.  III.,  and  afterwards 
advanced  in  value  by  commission  from  pope  Nicholas  IV. 
jI.J),  1292,  20  Edw.  I.  ;^  which  valuation  of  pope  Nicholas 
is  still  preserved  in  the  exchequer."*     The  tenths,  or  decimtsBf 
were  the  tenth  part  of  the  annual  profit  of  each  living  by  the 
same  valuation ;  which  was  also  claimed  by  the  holy  see, 
under  no  better  pretence  than  a  strange  misapplication  of 
that  precept  of  the  Levitical  law,  which  directs,^  that  the 
Levites  '*  should  ofier  a  tenth  part  of  their  tithes  as  a  heave- 
"  ofiering  to  the  Lord,  and  give  it  to  Aaron  the  high  priest" 
But  this  claim  of  the  pope  met  with  a  vigorous  resistance 
from  the  English  parliament;  and  a  variety  of  acts  were 
passed  to  prevent  and  restrain  it,  particularly  the  statute  6 
Hen.  IV.  c.  1,  which   calls   it  a  horrible    mischief,  and 
damnable  custom.     But  the  popish  clergy,  blindly  devoted 
to  the  will  of  a  foreign  master,  still  kept  it  on  foot ;  some- 
times more  secretly,  sometimes  more  openly  and  avowedly  : 
60  that  in  the  reign  of  Henry  VIIL,  it  was  computed,  that 
f  285  ]  in  the  compass  of  fifty  years  800,000  ducats  had  been  sent 
to  Ro.me  for  first-fruits  only.     And,  as  the  clergy  expressed 
this  willingness  to  contribute  so  much  of  their  income  to  the 
head  of  the  churchy  it  was  thought  proper  (when  in  the  same 

;  F.  N.  B,  m.  >»  3  Inst  164.  ■  Numb,  xviii.  26, 
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reign  the  papal  power  was  abolished,  and  the  king  was  de- 
clared the  head  of  the  church  of  England)   to  annex  this  Annexed  to 
revenue  to  the  crown ;  which  was  done  by  statute  26  Hen^  ^H^/vin. 
VIII.  c.  3,  (confirmed  by  statute  1  Eliz.  c.  4,)  and  a  new 
vahr  heneficiorum  was  then  made,  by  which  the  clergy  are 
at  present  rated. 

By  these  last  mentioned  statutes  all  vicarages  under  ten 
pounds  a-year,  and  all  rectories  under  ten  marks,  are  dis-  ^^^^j.^^ 
charged  from  the  payment  of  first-fruits :    and  if,  in  such  ^J^ 
livings  as  continue  chargeable  with  this  payment,  the  incum-  *«>°>  w:_, 

t  ii/»  1        111  1  went  of  uTBt 

bent  lives  but  half  a-year,  he  shall  pay  only  one  quarter  of  fr^^ts. 
his  first-fruits;  if  but  one  whole  year,  then  half  of  them;  if  a 
year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole ;  and  not  otherwise.  Likewise  by  the  statute  S7  Hen. 
VIII.  c.  8,  no  tenths  are  to  be  paid  for  the  first  year,  for 
then  the  first-fruits  are  due :  and  by  other  statutes  of  queen 
Anne,  in  the  fifth  and  sixth  years  of  her  reign,  if  a  benefice 
be  under  fift}'  pounds  per  annum  clear  yearly  value,  it  shall 
be  discharged  of  the  payment  of  first-fruits  and  tenths. 

Some  bishopricks  and  a  considerable  number  of  benefices 
have  also  been  discharged.  By  royal  grants  under  the 
I  Eliz.  c.  19,  s.  2,  the  archbishop  of  Canterbury  and  the 
bishop  of  London  were  not  only  exempted  from  tenths,  but 
authorized  to  receive  the  tenths  of  a  certain  number  of  bene- 
fices within  their  respective  dioceses,  in  compensation  for 
certain  manors  and  estates  which  at  the  same  time  were 
alienated  from  their  sees:  the  dean  and  canons  of 
Windsor  are  also  exempted,  so  that  although  there  are  two 
archbishopricks,  and  twenty-three  bishopricks  now  liable  to 
first-fruits,  there  are  only  eighteen  bishopricks  liable  to  tenths, 
and  out  of  10,4d8  benefices,  with  or  without  cure  of  souls, 
there  are  only  4898  which  remain  liable  to  tenths,  and  of 
that  number  4500  are  also  liable  to  first-fruits.^ 

By  the  statute  of  Hen.  VIII.,  however,  the  richer  clergy, 
being,  by  the  criminal  bigotry  of  their  popish  predecessors, 
subjected  at  first  to  a  foreign  exaction,  were  afterwards,  when 
that  yoke  was  shaken  off,  liable  to  a  like  misapplication  of 
their  revenues,  through  the  rapacious  disposition  of  the  then 
reigning  monarch :  till  at  length  the  piety  of  queen  Anne  re- 

'^  RepoK  of  Select  Committee  on  First-fruits.     Seas.  1637. 
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Stored  tte*  Stored  to  the  church  what  had  been  thus  indirectly  taken  from 
fliSl*S5to    *^     T'^Js  she  did,  not  by  remitting  the  tenths  and  first-fruits 
tor*toe  a'SS?'  ^^^^^^'y »  ^^^  1"  *  Spirit  of  the  trucst  equity,  by  applying 
ISSSSf**"    *1^^®  superfluities  of  the  larger  benefices  to  make  up  the 
uvinpi.        deficiences  of  the  smaller.     And  to  this  end  she  granted  her 
royal  charter,  which  was  confirmed  by  the  statute  2  Ann. 
c  11,  whereby  all  the  revenue  of  first-fruits  and  tenths  is 
vested  in  trustees  for  ever,  to  form  a  perpetual  fund  for  the 
augmentation  of  poor  livings.     This  is  usually  called  queen 
Anne's  bounty ;  which  has  been  still  farther  regulated  by 
subsequent  statutes.? 
It  is  however  much  to  be  regretted  that  this  excellent 
Actual        fiind  is  at  present  so  inconsiderable.     The  actual  revenue 
theboontr.  of  the  bouuty  has  averaged  for  many  years  only  14,000/, 
This  small  amount  is  owing  to  the  first-fruits  and  tenths 
being  estimated  according  to  the  valuation  made  in  the  time 
of  Hen.  VIII.  already  mentioned,  and  not  according  to  the 
present  value.^    It  is  certainly  to  be  wished  that  means 
could  be  devised  for  placing  this  fimd  on  the  footing  origi- 
nally intended,  and  attempts  have  been  repeatedly  made  in 
parliament,  with  that  object  in  view  which,  having  at  last 
been  favourably  received,  there  is  good  reason  to  hope  will 
ultimately  be  successful.' 
[  286  1       V.  The   next   branch    of  the   king's   ordinary  revenue 
V.  The  rents  (which  as  wcU  as  the  subsequent  branches,  is  of  a  lay  or 
^th?de.     temporal  nature)  consists  in  the  rents  and  profits   of  the 
"*  *"  •  demesne  lands  of  the  crown.     These  demesne  lands,  terriB 
dominicahs  regis,  being  either  the  share  reserved  to  the 
crown  at  the  original  distribution  of  landed  property,  or  such 
as  came  to  it  afterwards  by  forfeitures  or  other  means,  were 
anciently  very  large  and  extensive ;  comprising  divers  manors, 
honors,  and  lordships ;  the  tenants  of  which  had  very  pecu- 
liar privileges.     At  present  they  are  contracted  within  a  very 
narrow  compass,  having  been  almost  entirely  granted  away 
to  private  subjects.     This  has   occasioned   the  parliament 

'  5  Ann.  c.  24.    6  Ann.  c.  27.    1  r  g^^  Hansard's  Pari.  Deb.  1808 

Geo.  I.  St.  2,  c.  12.    3  Geo.  I.  c.  10.  &  ]  $10.     See  also  the  debates  on  this 

And  by  a  very  recent  statute,  1  Vict,  subject  in  the  last  session,  the  result  of 

c.  20,  the  offices  of  first-fruits,  tenths,  ^j,ich  was  favourable  to  the  increase 

and  queen  Anne's  bounty,  are  consoli-  ©f  the  fund.     Hansard**  Deb.  1838. 

dated  and  regulated.  vol.  42,  p.  997. 

*  Report  of  Select  Committee,  1837. 


Ch.   VIII.]  OP  THE   king's   REVENUE.    *  299 

frequently  to  interpose ;  and,  particularly,  after  king  William 
III.  had  greatly  impoverished  the  crown,  an  act  passed," 
whereby  all  future  grants  or  leases  from  the  crown  for  any 
longer  term  than  thirty-one  years  or  three  lives  are  declared 
to  be  void ;  except  with  regard  to  houses,  which  may  be 
granted  for  fifty  years,  and  building  leases,  which  may  be 
granted  for  ninety-nine  years.* 

And  by  the  statute  26  Geo.  III.  c.  87,  commissioners  are 
appointed  for  examining  and  inquiring  into  the  state,  pro- 
duce and  expenditure  of  the  rents  of  the  lands,  and  fines  for 
leases  of  the  same,  and  into  the  state  and  value  of  all  the 
lordships,  forests,  demesne  and  other  lands,  derelict  and 
waste  lands  within  the  survey  of  his  majesty *8  exchequer, 
and  appertaining  to  the  crown  of  Great  Britain  in  England 
and  Wales,  and  into  all  subsisting  leases.  This  statute  has 
been  amended  by  several  other  statutes,  48  Geo.  III.  c.  78; 
50  Geo.  III.  c.  50;  1  and  2  Geo.  IV.  c.  52,  and  1  and  8 
Vict.  cc.  92, 93,  and  101,  and  the  efiTect  of  these  statutes  is  to 
place  the  whole  of  the  crown  lands  under  the  management  of 
the  commissioners  of  woods  and  forests.  The  income  of  the 
crown  lands  amounted  to  170,000/.  for  the  year  ending 
January  the  5th,  1839. 

VI.  Hither  might  have  been  referred  the  advantages  L  ^87  J 
which  used  to  arise  to  the  king  from  the  profits  of  his  mili-  S  J^iS**' 
tary  tenures,  to  which  most  lands  in  the  kingdom  were  sub-  *^3^*«*^»^- 
ject,  till  the  statute  12  Ca.r.   IT.   c.   24,  which  in  great 
measure  abolished  them  all.     Hither  also  might  have  been  mr^eync^ 
referred  the  profitable  prerogative  of  purveyance  and  pre-  SipSon, 
emption :  which  was  a  right  enjoyed  by  the  crown  of  buying 
up  provisions  and  other  necessaries,  by  the  intervention  ^ 
the  king's  purveyors,  for  the  use  of  his  royal  household,  at 
an  appraised  valuation,  in  preference  to  all  others,  and  even  Sl^J^** 
without  consent  of  the  owner :    and  also  of  forcibly  im-  JJJJh*^^ 
pressing  the  carriages  and  horses  of  the  subject,  to  do  the 
king's  business  on  the  public  roads,  in  the  conveyance  of 
timber,  baggage,  and  the  like,  however  inconvenient  to  the 
proprietor,  upon  paying  him  a  settled  price.     A  prerogative, 
which  prevailed  pretty  generally  throughout  Europe,  during  [  288  ] 
the  scarcity  of  gold  and  silver,  and  the  high  valuation  of 
money  consequential  thereupon.     In  those  early  times  the 

'  1  Ann.  St.  I,  c.  7.  '  34  Geo.  III.  g.75.  48060.  III.  c.  73. 
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king's  household  (as  well  as  those  of  inferior  lords)  were 
supported  by  specific  renders  of  corn,  and  other  victuals, 
from  the  tenants  of  the  respective  demesnes;  and  there  was 
also  a  continual  market  kept  at  the  palace  gate  to  furnish 
viands  for  the  royal  use.^  And  this  answered  all  purposes, 
in  those  ages  of  simplicity,  so  long  as  the  king's  court  con- 
tinued in  a  certain  place.  But  when  it  removed  from  [one 
part  of  the  kingdom  to  another  (as  was  formerly  very  fre- 
quently done)  it  was  found  necessary  to  send  purveyors 
beforehand  to  get  together  a  sufficient  quantity  of  provisions 
and  other  necessaries  for  the  household :  and,  lest  the  un- 
usual demand  should  raise  them  to  an  exorbitant  price,  the 
powers  before  mentioned  were  vested  in  these  purveyors : 
who  in  process  of  time  very  greatly  abused  their  authority, 
and  became  a  great  oppression  to  the  subject,  though  of  little 
advantage  to  the  crown  ;  ready  money  in  open  market  (when 
the  royal  residence  was  more  permanent,  and  specie  began 
to  be  plenty)  being  found  upon  experience  to  be  the  best 
proveditor  of  any.  Wherefore  by  degrees  the  powers  of 
purveyance  have  declined,  in  foreign  countries  as  well  as  our 
own :  and  particularly  were  abolished  in  Sweden  by  Gusta- 
vus  Adolphus,  towards  the  beginning  of  the  last  century.^ 
And,  with  us  in  England,  having  fallen  into  disuse  during 
the  suspension  of  monarchy,  king  Charles  the  second  at  his 
rignedby  restoration  Consented,  by  the  same  statute,  to  resign  entirely 
jndjn^    these  branches  of  his  revenue  and  power :  and  the  parliament, 

*^*^^dto    '^^  ^^^^  ^^  recompense,  settled  on  him,  his  heirs  and  suc- 
him,  cessors  for  ever,  the  hereditary  excise  of  fifteen  pence  per 

barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  a  pro- 
portionable sum  for  certain  other  liquors.  So  that  this 
hereditary  excise,  the  nature  of  which  shall  be  farther  ex- 
plained in  the  subsequent  part  of  this  chapter,  now  forms  the 
sixth  branch  of  his  majesty's  ordinary  revenue. 
[  289  ]  VII.  A  seventh  branch  might  also  be  computed  to  have 
yri.  Wine    arisen  fi'om  wine  licenses ;    or   the  rents  payable  to  the 

licenses  '        ^  *    "^ 

crown  by  such  persons  as  are  licensed  to  sell  wine  by  retail 
throughout  England,  except  in  a  few  privileged  places. 
These  were  first  settled  on  the  crown  by  the  statute 
12  Car.  II.  c.  25,  and,  together  with  the  hereditary  excise, 

»  4  Inst  273.  '  Mod.  Un.  Hist  xxxiii.  220. 
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made  up  the  equivalent  in  value  for  the  loss  sustained  by 

the  prerogative  in  the  abolition  of  the  military  tenures,  and 

the  right  of  pre-emption  and  ptirveyance :  but  this  revenue  aboushed  by 

was  abolished  by  the  statute  30  Geo.  II.  c.  19>  and  an  an-  c.i9,inoon. 

nual  sum  of  upwards  of  7000L  per  annum^  issuing  out  of  7000/.  per 

the  new  stamp  duties  imposed  on  wine  licenses,  was  settled 

on  the  crown  in  its  stead. 

VIII.  An  eighth  branch  of  the  kind's  ordinary  revenue  yiii.  Prpnts 

o  o  ^  Arising  froKX 

is  usually  reckoned  to  consist  in  the  profits  arising  from  his  ftwwts- 
forests.  Forests  are  waste  grounds  belonging  to  the  king, 
replenished  with  all  manner  of  beasts  of  chase  or  venary; 
which  are  under  the  king's  protection,  for  the  sake  of  his 
royal  recreation  and  delight :  and,  to  that  end,  and  for  pre- 
servation of  the  king's  game,  there  are  particular  laws,  pri- 
vileges, courts,  and  officers  belonging  to  the  king's  forests. 
The  profits  arising  to  the  king  from  hence,  consists  prin- 
cipally in  amercements  or  fines  levied  for  offences  against 
the  forest-laws.  But  as  few,  if  any,  courts  of  this  kind  for 
levying  amercements^  have  been  held  since  1632,  8 Car.  I. 
and  as,  firom  the  accounts  given  of  the  proceedings  in  that 
court  by  our  histories  and  law  books,*  no  body  would  now 
wish  to  see  them  again  revived,  it  is  needless  to  pursue  this 
inquiry  any  farther. 

IX.  The  profits  arising  from  the  king's  ordinary  courts  ix.  The  pro- 
of justice  make  a  ninth  branch  of  his  revenue.    And  these  SSiS^' 
consist  not  only  in  fines  imposed  upon  ofienders,  forfeitures  j?^ti^?' 
of  recognizances,  and  amercements  levied  upon  defaulters;  [  290  ] 
but  also  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  setting  the  great  seal  to  charters,  original 

writs,  and  other  forensic  proceedings,  and  formerly,  for 
permitting  fines  to  be  levied  of  lands  in  order  to  bar  entails, 
or  otherwise  to  insure  their  title,  but  fines  as  a  mode  of 
assurance  are  now  abolished.^     As  none  of  these  can  be 

"^  Roger  North,  in  his  life  of  lord  stat.  3&  4  Wm.  IV.  c.  99,  s.  29,  an 
keeper  North,  (43,  44.)  mentions  an  account  of  fines,  penalties,  recogni- 
eyre,  or  itm-f  to  have  been  held  south  zances,  and  deodands,  is  to  be  trans- 
of  Trent  soon  after  the  Restoration ;  roitted  to  the  treasury  and  to  the  com* 
but  I  have  met  with  no  report  of  its  missioners  of  audit,  and  other  pro- 
proceedings,  vbions  are  made  for  their  more  speedy 

*  1  Jones.  267 — 298.  return  and  reco?ery. 

y  3  &  4  Wm.  IV.  c.  74.    By  the 
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done  without  the  immediate  intervention  of  the  king,  by 
himself  or  his  officers,  the  law  allows  him  certain  perqui* 
sites  and  profits,  as  a  recompence  for  the  trouble  he  under- 
takes for  the  public.  These,  in  process  of  time,  have  been 
almost  all  granted  out  to  private  persons,  or  else  appro- 
priated to  certain  particular  uses ;  so  that,  though  our  law 
proceedings  are  still  in  some  degree  loaded  with  their  pay- 
ment, very  little  of  them  is  now  or  has  been  recently  re- 
turned into  the  king's  exchequer ;  for  a  part  of  whose  royal 
maintenance  they  were  originally  intended.  All  future 
grants  of  them,  however,  by  the  statute  I  Ann.  st  ^,  c.  7, 
are  to  endure  for  no  longer  time  than  the  prince's  life  who 
grants  them,  and  it  has  been  the  good  policy  of  the  legisla- 
ture of  late  years  to  abolish  all  unnecessary  fees  payable  in 
courts  of  justice,  and  in  all  judicial  proceedings.^ 
flih^^*^  X.  A  tenth  branch  of  the  king's  ordinary  revenue,  said 

to  be  grounded  on  the  consideration  of  his  guarding  and 
protecting  the  seas  from  pirates  and  robbers,  is  the  right  to 
royal Jishi  which  are  whale  and  sturgeon  :  and  these,  when 
either  thrown  ashore,  or  caught  near  the  coasts,  are  the 
property  of  the  king,  on  account*  of  their  superior  excel- 
lence. Indeed  our  ancestors  seem  to  have  entertained  a 
very  high  notion  of  the  importance  of  this  right ;  it  being 
the  prerogative  of  the  kings  of  Denmark  and  the  dukes  of 
Normandy ;  ^  and  from  one  of  these  it  was  probably  de- 
rived to  our  princes.  It  is  expressly  claimed  and  allowed 
in  the  statute  de  pnsrogativa  regis  :  ^  and  the  most  ancient 
treatises  of  law  now  extant  make  mention  of  it ;  ^  though 
they  seem  to  have  made  a  distinction  between  whale  and 
sturgeon,  as  was  incidentally  observed  in  a  former  chap- 
ter.« 

*    Various   sinecure   offices    con-  *  Plowd.  315. 

nected  with  our  courts  of  justice  have  ^  Stiernh.  de  jure  Sueonum.  L  2. 

been  abolished  by  several  recent  sta-  c.  8.     Gr,  Coustum.  cap,  17. 

tutes.  See  11  Geo.  IV.,  and  1  W.  IV.  •  17  Edw.  II.  e.  11. 

c.  68.    2  &  3  W.IV.  c.  111.    3  &  4  *  Bracton.  /.  3.  c,  3.  Britton,  c.  17. 

W.  IV.  c.  94.     4  &  5  W.  IV.  c.  24 ;  Fleta.  /.  1.  c.  45  if  46.      Memorand. 

and  more  especially  the  statute  1  Vict.  Scacch\  H,  24  Edw,  I.  37,  prefixed  to 

c.  30.     The  unnecessary  expenses  of  Maynard's  year  book  of  Edward  II. 

the  suitor  have  thus  been  much  and  *  Ch.  4.  page  232. 
very  properly  diminished. 
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XL  Another  maritime  revenue^  and  founded  partly  upon  [  S91  ] 
the  same  reason^  is  that  of  shipwrecks :  which  are  also  xi,  sup. 
declared  to  be  the  king's  property  by  the  same  prerogative 
statute  17  £dw.  II.  c.  2,  and  were  so,  long  before,  at  the 
common  law.  It  is  worthy  observation,  how  greatly  the 
law  of  wrecks  has  been  altered,  and  the  rigour  of  it  gradu- 
ally softened  in  favour  of  the  distressed  proprietors.  Wreckj 
by  the  ancient  common  law,  was  where  any  ship  was  lost 
at  sea,  and  the  goods  or  cargo  were  thrown  upon  the  land ; 
in  which  case  these  goods,  so  wrecked,  were  adjudged  to 
belong  to  the  king :  for  it  was  held,  that,  by  the  loss  of 
the  ship,  all  property  was  gone  out  of  the  original  owner/ 
But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity.  Wherefore 
it  was  first  ordained  by  king  Henry  I.,  that  if  any  person 
escaped  alive  out  of  the  ship  it  should  be  no  wreck  ;S  and 
afterwards  king  Henry  II.,  by  his  charter,^  declared,  that 
if  on  the  coasts  of  either  England,  Poictou,  Oleron,  or 
Gascony,  any  ship  should  be  distressed,  and  either  man  or 
beast  should  escape  or  be  found  therein  alive,  the  goods 
should  remain  to  the  owners,  if  they  claimed  them  within 
three  months ;  but  otherwise  should  be  esteemed  a  wrecks 
and  should  belong  to  the  king,  or  other  lord  of  the  fran- 
chise. This  was  again  confirmed  with  improvements  by 
king  Richard  the  first;  who,  in  the  second  year  of  his 
reign,'  not  only  established  these  concessions,  by  ordaining 
that  the  owner,  if  he  was  shipwrecked  and  escaped,  '^  omnes 
res  sutis  liberas  et  quietcu  haberetf*  but  also,  that,  if  he 
perished,  his  children,  or  in  default  of  them  his  brethren 
and  sisters,  should  retain  the  property ;  and,  in  default  of 
brother  or  sister,  then  the  goods  should  remain  to  the  king.i 
And  the  law,  as  laid  down  by  Bracton  in  the  reign  of 
Henry  III.,  seems  still  to  have  improved  in  its  equity.     For 

'  Dr.  &  St.  d.  2.  c.  51.  prince's  treasury  or  JUchs,  restrained 

■  Spelm.  Cod.  apud  Wilkins,  305.  it  by  an  edict  {Cod,  11.  5. 1.)  and  or- 

*^  26  May,  A,  D,  1174.     1  Rym.  dered  them  to  remain  to  the  owners; 

Fosd,  36.  adding   this    humane    expostulation, 

*  Rog.  Hoved.  in  Ric,  I.  "  Quod  enimjtu  habetfiscus  in  aliena 

i  In  like  manner  Constantine  the  "  ealamitate,  ut  de  re  tarn  luctnota 

great,  finding  that  by  the  imperial  law  *'  compendium  sectetur?** 

the  revenue  of  wrecks  was  given  to  the 
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[  2S2  ]  tbeii)  if  not  only  a  dog,  (for  instance)  escaped^  by  which  the 
owner  might  be  discovered,  but  if  any  certain  mark  were 
set  on  the  goods  by  which  they  might  be  known  again,  it 
was  held  to  be  no  wreck.^  And  this  is  certainly  most 
agreeable  to  reason ;  the  rational  claim  of  the  king  being 
only  founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.  Afterwards,  in  the  statute  of  Westminster  the 
first,^  the  time  of  limitation  of  claims,  given  by  the  charter 
of  Henry  II.,  is  extended  to  a  year  and  a  day,  according  to. 
the  usage  of  Normandy ;  ^  and  it  enacts,  that  if  a  man,  a 
dog,  or  a  cat,  escape  alive,  the  vessel  shall  not  be  adjudged 
a  wreck.  These  animals,  as  in  Bracton,  are  only  put  for 
examples  ;^  for  it  is  now  held,^  that  not  only  if  any  live 
thing  escape,  but  if  proof  can  be  made  of  the  property  of 
any  of  the  goods  or  lading  which  come  to  shore,  they  shall 
not  be  forfeited  as  wreck.  The  statute  further  ordains, 
that  the  sheriff  of  the  county  shall  be  bound  to  keep  the 
goods  a  year  and  a  day,  (as  in  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  01eron,P  and  in  Holland  for  a 
year  and  a  half)  that  if  any  man  can  prove  a  property  in 
them,  either  in  his  own  right  or  by  right  of  representation,*! 
they  shall  be  restored  to  him  without  delay ;  but,  if  no  such 
property  be  proved  within  that  time,  they  then  shall  be  the 
king's.  If  the  goods  are  of  a  perishable  nature,  the  sheriff 
may  sell  them,  and  the  money  shall  be  liable  in  their  stead.' 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchise ;  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day.* 

What  is  a         ^^  *^  *^  ^®  observed,  that,  in  order  to  constitute  a  legal 

legal  wreck.  ^^^^^^^  the  goods  must  come  to  land.     If  they  continue  at 

sea,  the  law  distinguishes  them  by  the  barbarous  and  un- 

r  gog  -1  couth  appellations  o{  jetsam,  flotsam,  and  ligan.    Jetsam  is 

k  Bract.  /.  3.  c.  3.  Geo.  Ill,  B.  R. 
»  3  Edw.  I.e.  4.  P  §.28. 

•"  Gr.  Coustom.  c.  17.  *»  2  Inst.  168. 

■  Flet.  /.   1.  c.  44.    2  Inst.  167.  '  Plowd.  166. 

5  Rep.  107.  •  2  Inet.  168.  Bro.  Ab,:  lit.  Wreck. 

Hamilton  v.   Davies,    Trin.    11 
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where  foods  are  cast  into  the  sea,  and  there  sink  and  remain  ^«{<^'     ^ 

^  '  /lotKam,  an4 

under  water  :  flotsam  is  where  they  continue  swimming  on  ^«''"' 
the  surface  of  the  waves :  ligan  is  where  they  are  sunk  in 
the  sea^  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
again.^  These  are  also  the  king's  if  no  owner  appears  to 
claim  them  ;  but,  if  any  owner  appears,  he  is  entitled  to  re- 
cover the  possession.  For  even  if  they  be  cast  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  ship,  the 
owner  is  not  by  this  act  of  necessity  construed  to  have  re- 
nounced his  property :  ^  much  less  can  things  ligan  be  sup- 
posed to  be  abandoned,  since  the  owner  has  done  all  in  his 
power  to.  assert  and  retain  his  property.  These  three  are 
therefore  accounted  so  far  a  distinct  thing  from  the  former, 
that  by  the  king's  grant  to  a  man  of  wrecks,  things  jetsam, 
flotsam,  and  ligan  will  not  pass.^ 

Wrecks,  in  their  legal  acceptation,  are  at  present  not  very  Wrecks,  in 
frequent :  for,  if  any  goods  come  to  land,  it  rarely  happens^  tation,  are 
since  the  improvement  of  commerce,  navigation,  and  corres- 
pondence, that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  day  limited  by  law.  And  in  order  to 
preserve  this  property  entire  for  him,  and  if  possible  to  pre- 
vent wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations  ;  in  a  spirit  quite  opposite  to  those  savage  laws, 
which  formerly  prevailed  in  all  the  northern  regions  of 
Europe,  and  a  few  years  ago  were  still  said  to  subsist  on  the 
coasts  of  the  Baltic  sea,  permitting  the  inhabitants  to  seize 
ojfi  whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  expresses  it,  "  in  naufragorum  miseria  et  cala- 
"  mitate  tanquam  vultures  ad  prcedam  currare^'^  For  by 
the  statute  27  Edw.  III.  c.  13,  if  any  ship  be  lost  on  the 
shore,  and  the  goods  come  to  land  (which  cannot,  says  the 
statute,  be  called  wreck)  they  shall  be  presently  delivered 
to  the  merchants,  paying  only  a  reasonable  reward  to  those 
that  saved  and  preserved  them,  which  is  entitled  salvage.  [  ^^  1 
Also  by  the  common  law,  if  any  persons  (other  than  the  s**^»ff®- 
sherifl")  take  any  goods  so  cast  on  shore,  which  are  not  legal 

*  5  Rep.  106.  toi  non  eoanimo^iei,  quod  quit  habere 

*  Qinttnitnresin  tempestatefUvan-       nolit,     /its/.  2.  I.  ^.  48. 
d^  navis  causa,  ^iciuntur,  ha  domi-  ^  5  Rep  108. 

norum  permanent.     Quia  palam  est,  ^  Stiernh.  dejure  Sueon.  L  3.  c.  ^ 
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wreck,  the  owners  might  have  a  commission  to  inquire  and 
find  them  out,  and  compel  them  to  make  restitution.'    And 

statatesfor  by  Statute  12  Ann.  st.  2,  c.  18,  confirmed  by  4  Geo.  I. 

of  the  ship.  c.  \9,  in  order  to  assist  the  distressed,  and  prevent  the  scan* 
dalous  illegal  practices  on  some  of  our  sea-coasts,  (too 
similar  to  those  on  the  Baltic)  it  is  enacted,  that  all  bead- 
officers  and  others  of  towns  near  the  sea  shall,  upon  appli^^ 
cation  made  to  them,  summon  as  many  hands  as  are  neces- 
sary, and  send  them  to  the  relief  of  any  ship  in  distress,  on 
forfeiture  of  100/.,  and,  in  case  of  assistance  given,  salvage 
shall  be  paid  by  the  owners,  to  be  assessed  by  three  neigh- 
bouring justices.  All  persons  that  secrete  any  goods  shall 
forfeit  their  treble  value :  and  if  they  wilfully  do  any  act 
whereby  the  ship  is  lost  or  destroyed,  by  making  holes 
in  her,  stealing  her  pumps,  or  otherwise,  they  are  still 
guilty  of  a  capital  felony .y  Lastly,  by  the  statute  1  Vict, 
c.  89,  s.  5,  the  exhibiting  any  false  lights  or  signal  with 
intent  to  bring  any  vessel  into  danger,  is  also  one  of  the 
few  remaining  capital  felonies ; '  and  the  forcibly  preventing 
any  person  saving  his  life  from  any  vessel  in  distress, 
wrecked,  stranded,  or  cast  on  shore,  is  punishable  by  the 
same  statute,  ss.  7  &  1^,  with  transportation  for  life;  the 
plundering  or  stealing  any  part  of  any  ship  or  vessel  which 
shall  be  in  distress,  or  wrecked,  or  stranded,  or  cast  on 
shore,  or  any  goods,  merchandize,  or  articles  of  any  kind, 
belonging  to  such  ship  or  vessel,  and  also  the  malicious  de- 
struction of  any  part  of  any  ship  in  distress  or  wrecked,  or 
any  goods,  merchandize,  or  articles  thereof,  these  latter 
offences  are  punishable  by  ss.  7,  8  &  10,  with  transportation 
for  any  term  not  exceeding  fifteen  years ;  in  like  manner  as 
the  destroying  of  trees,  steeples,  or  other  stated  seamarks, 
is  punished  by  the  statute  8  Eiiz.  c.  13,  with  a  forfeiture  of 
100/.,  or  outlawry.  Moreover,  by  the  statutes  of  George  II. 
and  her  present  majesty,  many  other  salutary  regulations  are 
made,  for  the  more  effectually  preserving  ships  of  any  nation 
in  distress.* 

F.  N.  B.  112.  sons  shipwrecked,   or   prevent   their 

y  1  Vict.  c.  89,  8.  5.  saving  the  ship,  is  capital.    And  to 

*  See  ante,  p.  128.  n.  k.  steal  even  a  plank  from  a  vessel  in  dis- 

•  By  the  civil  law,  to  destroy  per-  tress,  or  wrecked,   makes  the   party 
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XII.  A  twelfth  branch  of  the  royal  revenue,  the  right  to  [  295  ] 
mines,  has  its  original  from  the  king's  prerogative  of  coinageij  xii.  The 
in  order  to  supply  him  with  materials :  and  therefore  thosd  miaw* 
mines,  which  are  properly  royal,  and  to  v/hich  the  king  is 
entitled  when  found,  are  only  those  of  silver  and  gold.^ 

By  the  old  common  law,  if  gold  or  silver  be  found  in  mines 
of  base  metal,  according  to  the  opinion  of  some  the  whole 
was  a  royal  mine,  and  belonged  to  the  king ;  though  others 
held  that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was 
of  greater  value  than  the  quantity  of  base  metaL^  But  now 
by  the  statutes  1  W.  &  M.  st.  1 ,  c.  30,  and  5  W.  &  M, 
c.  6,  this  difference  is  made  immaterial ;  it  being  enacted, 
that  no  mines  of  copper,  tin,  iron,  or  leadi  aihall  be  looked 
upon  as  royal  mines,  notwithstanding  gold  or  silver  may  be 
extracted  from  them  in  any  quantities  :  but  that  the  king,  or 
persons  claiming  royal  mines  under  his  authority,  may  have 
the  ore,  (other  than  tin-ore  in  the  counties  of  Devon  and 
Cornwall**)  paying  for  the  same  a  price  stated  in  the  act 
This  was  an  extremely  reasonable  law :  for  now  private 
owners  are  not  discouraged  from  working  mines,  through  a 
fear  that  they  may  be  claimed  as  royal  ones ;  neither  does 
the  king  depart  from  the  just  rights  of  his  revenue,  since  he 
may  have  all  the  precious,  metal  contained  in  the  ore,  paying 
no  more  for  it  than  the  value  of  the  base  metal  which  it  is 
supposed  to  be ;  to  which  base  metal  the  land-owner  is  by 
reason  and  law  entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the  f^lij^' 
revenue  of  treasure-trove  (derived  firom  the  French  word, 
trouveVj  to  find)  called  in  Latin  thesaurus  inventus,  which  is 
where  any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is 

found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown  ;  in  which  case  the  treasure  belongs 
to  the  king :  but  if  he  that  hid  it  be  known,  or  afterwards 

liable  to  answer  for  the  whole  ship  and  antiqu,  146.  715.) 

cargo.    (FJ,  47.  9.  3.)    The  laws  b  2  Inst.  577. 

also  of  the  Wisigoths,  and  the  most  **  Plowd.  336. 

early  Neapolitan    constitutions,    pu-  «>  The  duUes  payable  on  the  coinage 

nished  with  the  utmost  severity  all  of  tin  in  the  counties  of  Cornwall  and 

those  who  neglected  to  assist  any  ship  Devon  have  recently  been  abolished. 

in  distress,  or  piuod^red  any  goods  1  &  2  Vict.  c.  120. 

cast  on  shore.    ( Ltndenbrog.  Cod,  LL, 

X  2 
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found  out,  the  owner  and  not  the  king  is  entitled  to  it.^ 
Also  if  it  be  found  in  the  sea,  or  vpon  the  earth,  it  doth  not 
[  296  ]  belong  to  the  king,  but  the  finder,  if  no  owner  appears.^  So 
that  it  seems  it  is  the  hiding,  and  not  the  abandoning  of  it, 
that  gives  the  king  a  property  :  Bracton??  defining  it,  in  the 
words  of  the  civilians,  to  be  "  vetus  depositio  pecuniue.^ 
This  difference  clearly  arises  from  the  different  intentions, 
which  the  law  implies  in  the  owner.  A  man  that  hides  his 
treasure  in  a  secret  place,  evidently  does  not  mean  to  relin- 
quish his  property  ;  but  reserves  a  right  of  claiming  it  again 
when  he  sees  occasion :  and,  if  he  dies  and  the  secret  also 
dies  with  him,  the  law  gives  it  the  king,  in  part  of  his  royal 
revenue.  But  a  man  that  scatters  his  treasure  into  the  sea, 
or  upon  the  public  surface  of  the  earth,  is  construed  to  have 
absolutely  abandoned  his  property,  and  returned  it  into  the 
common  stock,  without  any  intention  of  reclaiming  it :  and 
therefore  it  belongs,  as  in  a  state  of  nature,  to  the  first  occu- 
pant, or  finder;  unless  the  owner  appear  and  assert  his 
right,  which  then  proves  that  the  loss  was  by  accident,  and 
not  with  an  intent  to  renounce  his  property, 
tewcifor'  Formerly  all  treasure-trove  belonged  to  the  finder;^  as 
frir^S°'*  was  also  the  rule  of  the  civil  law.*  Afterwards  it  was  judged 
expedient  for  the  purposes  of  the  state,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  so  found  to  the  king ; 
which  part  was  assigned  to  be  all  hidden  treasure ;  such  as 
is  ca^sually  lost  and  unclaimed,  and  also  such  as  is  designedly 
abandoned,  still  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  shall  be  entitled  to  this  hidden  treasure 
is  now  grown  to  be,  according  to  Grotius,i  "jus  commune, 
"  et  quasi  gentium. : "  for  it  is  not  only  observed,  he  adds, 
in  England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  deposited  treasure  was  much  more  frequent, 
and  the  treasures  themselves  more  considerable,  in  the  in- 
fancy of  our  constitution  than  at  present.  When  the 
Romans,  and  other  inhabitants  of  the  respective  countries 
which   composed   their  empire,   were   driven   out  by   the 

«  3  Inst.  132.     Dalt.  of  Sheriffs,  »»  Bracton. /.  3.  c.  3.     3  Inst.  133. 

c.  16.  »  Ff.  41.1.31. 

f  Britt.  c.  17.    Finch.  L.  177.  i  dejur.  b.S^p,  l,  2.  c.  8.  §. 7. 
«  L  3.  c.  3.  §.  4. 
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northern  nations^  they  concealed  their  money  under-ground : 
with  a  view  of  resorting  to  it  again  when  the  heat  of  the  ir-  [  297  ] 
ruption  should  be  over,  and  the  invaders  driven  back  to 
their  deserts.  But,  as  this  never  happened,  the  treasures 
were  never  claimed ;  and  on  the  death  of  the  owners  the 
secret  also  died  along  with  them.  The  conquering  generals, 
being  aware  of  the  value  of  these  hidden  mines,  made  it 
highly  penal  to  secrete  them  from  the  public  service.  In 
England  therefore,  as  among  the  feudists,^  the  punishment 
of  such  as  concealed  from  the  king  the  finding  of  hidden 
treasure  was  formerly  no  less  than  death ;  but  now  it  is 
only  fine  and  imprisonment.^ 

XIV.  Waifs,  bona  waviata,  are  goods  stolen,  and  waived  xrv.  waus. 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.     These  are  given  to  the  king  by  the  law,  as  a 
punishment  upon  the  owner,  for  not  himself  pursuing  the 

felon,  and  taking  away  his  goods  from  him."*  And  therefore 
if  the  party  robbed  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  fresh  suit) 
or  do  convict  him  afterwards,  or  procure  evidence  to  convict 
him,  he  shall  have  his  goods  again.^  Waived  goods  do  also 
not  belong  to  the  king,  till  seized  by  somebody  for  his  use ; 
for  if  the  party  robbed  can  seize  them  first,  though  at  the 
distance  of  twenty  years,  the  king  shall  never  have  them.® 
If  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
so  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
fore did  not  throw  them  away  in  his  flight ;  these  also  are 
not  bona  waviata,  but  the  owner  may  have  them  again  when 
he  pleases.P  The  goods  of  a  foreign  merchant,  though  stolen 
and  thrown  away  in  flight,  shall  never  be  waifs  :  ^  the  reason 
whereof  may  be,  not  only  for  the  encouragement  of  trade» 
but  also  because  there  is  no  wilful  default  in  the  foreign 
merchant's  not  pursuing  the  thief;  he  being  generally  a 
stranger  to  our  laws,  our  usages,  and  our  language. 

XV.  Estrays    are   such  valuable   animals  as  are  found  xv.sitnrt. 
wandering  in  any  manor  or  lordship,  and  no  man  knoweth 

k  Glanv.  /.  1,  c.  2.  Crag.  1. 16. 40.  *  Ibid, 

i  3  Inst.  133.  ^  5  Hep.  109. 

"*  Cio.  EHz.694.  **  Fitzh.  Abr.    tit.    Ettray.   1.     3 

"  Finch.  L.212.  BuUtr.  19. 
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[  2C8  ]  the  owner  of  thera  ;  in  which  case  the  law  gives  them  to  the 
king  as  the  general  owner  and  lord  paramount  of  the  soil>  in 
recompense  for  the  damage  which  they  may  have  done 
therein :  and  they  now  most  commonly  belong  to  the  lord  of 
the  manor,  by  special  grant  from  the  crown.  But,  in  order 
to  vest  an  absolute  property  in  the  king,  or  his  grantees,  they 
must  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found :  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
passed,  they  belong  to  the  king  or  his  substitute  without 
redemption ;  ^  even  though  the  owner  were  a  minor,  or 
under  any  other  legal  incapacity."  A  provision  similar  to 
which  obtained  in  the  old  Gothic  constitution,  with  regard 
to  all  things  that  were  found,  which  were  to  be  thrice  pro- 
claimed ;  primum  coram  comitibus  et  viatorihus  obviis,  deinde 
in  proxima  villa  vel  pagoy  postremo  coram  ecclesia  vel 
judicio :  and  the  space  of  a  year  was  allowed  for  the  owner 
to  reclaim  his  property.^  If  the  owner  claims  them  within 
the  year  and  day,  he  must  pay  the  charges  of  finding,  keep- 
ing, and  proclaiming  them.^  The  king  or  lord  has  no  pro- 
perty till  the  year  and  day  passed :  for  if  a  lord  keepeth 
an  estray  three  quarters  of  a  year,  and  within  the  year  it 
strayeth  again,  and  another  lord  getteth  it,  the  first  lord 
cannot  take  it  again.^  Any  beasts  may  be  estrays,  that  are 
by  nature  tame  or  reclaimable,  and  in  which  there  is  a 
valuable  property,  as  sheep,  oxen,  swine,  and  horses,  which 
we  in  general  call  cattle ;  and  so  Fleta^  defines  them,  pectts 
vagens,  qtwd  nullus  petit,  sequitur  vel  advocat.  For  animals 
upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and  ani- 
mals ferne  naturiB,  as  a  bear  or  wolf,  cannot  be  considered  as 
estrays.  So  swans  may  be  estrays,  but  not  any  other  fowl  ;* 
Ivhence  they  are  said  to  be  royal  fowl.  The  reason  of  which 
distinction  seems  to  be,  that,  cattle  and  swans  being  of  a 
reclaimed  nature,  the  owner's  property  in  them  is  not  lost 
merely  by  their  temporary  escape ;  and  they  also,  from  their 
intrinsic  value,  are  a  sufllcient  pledge  for  the  expence  of  the 

'  Mirr.  c.  3.  5.  19.  »  Dalt.Sh.79. 

•  5    Rep.    108.     Bro.    Abr.    tit.  '  Finch.  L.  177. 
Estray.    Cro.  £liz.  716.  ^  /.  1.  c.  43. 

•  Stiemh.  dejur.  Gothor.  1.3.  c.6,  "7  Rep.  17. 
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lord  of  the  franchise  in  keeping  them  the  year  and  day.  For  [  2S9  ] 
he  that  takes  an  estray  is  boundi  so  long  as  he  keeps  it,  to 
find  it  in  provisions  and  preserve  it  from  damage ;  y  and  may 
not  use  it  by  way  of  labour,  but  is  liable  to  an  action  for  so 
doing.'  Yet  he  may  milk  a  cow,  or  the  like ;  for  that  tends 
to  the  preservation,  and  is  for  the  benefit  of  the  animal.^ 

Besides  the  particular  reasons  before  given  why  the  king 
should  have  the  several  revenues  of  royal  fish,  shipwrecks, 
treasure-trove,  waifs,  and  estrays,  there  is  also  one  general 
reason  which  holds  for  them  all ;  and  that  is,  because  they  Bona  wtean- 
are  bona  vacantia,  or  goods  in  which  no  one  else  can  claim  a  tton^^^' 
property.  And  therefore  by  the  law  of  nature  they  belonged 
to  the  first  occupant  or  finder ;  and  so  continued  under  the 
imperial  law.  But,  in  settling  the  modern  constitutions  of 
most  of  the  governments  in  Europe,  it  was  thought  proper 
(to  prevent  that  strife  and  contention,  which  the  mere  title 
of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  support  of  public  authority  in  a  manner  the  least  bur- 
thensome  to  individuals)  that  these  rights  should  be  annexed 
to  the  supreme  power  by  the  positive  laws  of  the  state.  And 
so  it  came  to  pass  that,  as  Bracton  expresses  it,^  /usee  qucs 
nuUms  in  bonis  sunt,  et  oUmfuerunt  inventoris  de  jure  na- 
turaUfjam  efficiuntur  principis  de  jure  gentium, 

XVI.  The  next  branch  of  the  king's  ordinary  revenue  xvi.  Bona 
consists  in  forfeitures  of  lands  and  goods  for  ofiences ;  bona 
confiscata,  as  they  are  called  by  the  civilians,  because  they 
belonged  to  the  ^cus  or  imperial  treasury ;  or,  as  our  law- 
yers term  them,  forisfacta ;  that  is,  such  whereof  the  pro- 
perty is  gone  away  or  departed  from  the  owner.  The  true 
reason  and  only  substantial  ground  of  any  forfeiture  for 
crimes  consist  in  this;  that  all  property  is  derived  from 
society,  being  one  of  those  civil  rights  which  are  conferred 
upon  individuals,  in  exchange  for  that  degree  of  natural 
freedom,  which  every  man  must  sacrifice  when  he  enters  into 
social  communities.  If  therefore  a  member  of  any  national  [  300  ] 
community  violates  the  fundamental  contract  of  his  associa^ 
tion,  by  transgressing  the  municipal  law,  he  forfeits  his  right 
to  such  privileges  as  he  claims  by  that  contract;  and  die 

y  1  Iloll.Abr,  889.  •  Cro.  Jac.  148.    Noy.  119. 

»  Cro.  Jac.  147.  *  /.  1,  c.  12» 


312'  OF   THE   king's    REVENUE.  [Ch.    Vllf. 

state  may  very  justly  resume  that  portion  of  property,  or  any 
part  of  it,  which  the  laws  have  before  assigned  him.  Hence, 
in  every  offence  of  an  atrocious  kind,  the  laws  of  England 
have  exacted  a  total  confiscation  of  the  moveables  or  per- 
sonal estate ;  and  in  many  cases  a  perpetual,  in  others  only 
a  temporary,  loss  of  the  offender's  immoveables  or  landed 
property :  and  have  vested  them  both  in  the  king,  who  is  the 
person  supposed  to  be  offended,  being  the  one  visible  magis- 
trate in  whom  the  majesty  of  the  public  resides.  The  particu- 
lars of  these  forfeitures  it  is  not  necessary  to  consider.^  I 
therefore  only  mention  them  here,  for  the  sake  of  regularity, 
as  a  part  of  the  census  regaUs;  and  shall  consider  one 
species  only,  which  arises  from  the  misfortune  rather  than 
the  crime  of  the  owner,  and  is  called  a  deodand. 
Deodand,  By  this  is  meant  whatever  personal  chattel  is  the  imme- 
and  the  law  diate  occasion  of  the  death  of  any  reasonable  creature :  (or 
'  as  is  now  the  usual  practice,  the  value  of  it)  which  is  for- 
feited to  the  king,  to  be  applied  to  pious  uses,  and  distributed 
in  alms  by  his  high  almoner  ;^  though  formerly  destined  to 
a  more  superstitious  purpose.  It  seems  to  have  been  origi- 
nally designed,  in  the  blind  days  of  popery,  as  an  expiation 
for  the  souls  of  such  as  were  snatched  away  by  sudden  death; 
and  for  that  purpose  ought  properly  to  have  been  given  to 
holy  church :  ®  in  the  same  manner  as  the  apparel  of  a 
stranger,  who  was  found  dead,  was  applied  to  purchase 
masses  for  the  good  of  his  soul.  And  this  may  account  for 
that  rule  of  law,  that  no  deodand  is  due  where  an  infant 
under  the  age  of  discretion  is  killed  by  a  fall /row  a  cart,  or 
horse,  or  the  like,  not  being  in  motion;^  whereas,  if  an 
r  301  1  ^^^^^  person  falls  from  thence  and  is  killed,  the  thing  is  cer- 
tainly forfeited.  For  the  reason  given  by  sir  Matthew  Hale 
iseems  to  be  very  inadequate,  viz.  because  an  infant  is  not 
able  to  take  care  of  himself :  for  why  should  the  owner  save 
his  forfeiture,  on  account  of  the  imbecility  of  the  child, 
which  ought  rather  to  have  made  him  more  cautious  to  pre- 
vent any  accident  or  mischief?     The  true  ground  of  this  rule 

*  A«  to  tbe  preaent  law  of  forfeiture  c,  35. 
pf  real  estate,  see  PrincipUs  of  Real  *  Fitzh.  Abr.  tit,  Enditemera,  pL  27. 

f^roperiy,  p.  165.  Staunf.  P.  C.  20.  21. 

S  I  Hal.  P.  C.  419.     Fleta.  I.  \,  '3  Inst.  67.     1  Hal.  P.C.  422. 
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seems  rather  to  have  been,  that  the  child,  by  reason  of  it*s 
want  of  discretion,  was  presumed  incapable  of  actual  sin, 
and  therefore  needed  no  deodand  to  purchase  propitiatory 
masses :  but  every  adult,  who  died  in  actual  sin,  stood  in 
need  of  such  atonement,  according  to  the  humane  supersti- 
tion of  the  founders  of  the  English  law. 

Thus  stands  the  law  if  a  person  be  killed  by  a  fall  from 
a  thing  standing  still.  But  if  a  horse,  or  ox,  or  other  ani- 
mal, of  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or 
if  a  cart  run  over  him,  they  shall  in  either  case  be  forfeited 
as  deodands ;?  which  is  grounded  upon  this  additional  rea- 
son, that  such  misfortunes  are  in  part  owing  to  the  negli- 
gence of  the  owner,  and  therefore  he  is  properly  punished  by 
such  forfeiture.  A  like  punishment  is  in  like  cases  inflicted 
by  the  Mosaical  law : ^  "if  an  ox  gore  a  man  that  he  die, 
"  the  ox  shall  be  stoned,  and  his  flesh  shall  not  be  eaten." 
And  among  the  Athenians,  *  whatever  was  the  cause  of  a 
man's  death,  by  falling  upon  him,  was  exterminated  or  cast 
out  of  the  dominions  of  the  republic.  Where  a  thing,  not 
in  motion,  is  the  occasion  of  a  man*s  death,  that  part  only 
which  is  the  immediate  cause  is  forfeited ;  as  if  a  man  be 
climbing  up  the  wheel  of  a  cart,  and  is  killed  by  falling  from 
it,  the  wheel  alone  is  a  deodand  :i  but,  wherever  the  thing 
is  in  motion,  not  only  that  part  which  immediately  gives  the 
wound,  (as  the  wheel,  which  runs  over  his  body)  but  all 
things  which  move  with  it  and  help  to  make  the  wound  more 
dangerous  (as  the  cart  and  loading,  which  increase  the  pres-  [  302  ] 
sure  of  the  wheel)  are  forfeited.^  It  matters  not  whether  the 
owner  were  concerned  in  the  killing  or  not;  for,  if  a  man 
kills  another  with  my  sword,  the  sword  is  forfeited*  as  an 


'  Omnia f  qua  movent  ad  mortem, 
sunt  Deo  danda.  Bracton.  /.  3.  c.  5. 

*  Exod.  xxi.  28. 

^  ililschii].  cont.  Cletiph.  Thus  too 
by  our  ancient  law,  a  well  in  which  a 
peison  was  drowned,  was  ordered  to 
be  filled  up,  under  the  inspection  of 
the  coroner.  Flet.  L  1  c.  25.  §.  10. 
Fitzh.  Abr.  t.  corone.  416. 

i   I  Hal.  P.  C.  422. 

k   1  Hawk.  P.  C.  c.  26. 

(  A  similar  rule  obtained  among  the 


ancient  Goths.  Si  quis,  me  nesciente, 
quocunque  meo  tela  vel  inetrumenlo  m 
jternieiem  tuam  abuiatur  ;  vel  ex  #dl- 
bu8  mtu  cadatt  vel  iuddat  in  putmm 
meum,  quantumvii  tectum  et  munitum, 
vel  in  cataraclamf  et  sub  molendino 
meo  confringatur,  ipse  aliqua  mulcta 
plectar ;  at  in  parte  infelicitatig  tnete 
numtretur,  hahuit$e  vel  mdificusie  ali- 
qnod  quo  homo  periret*  Stiernhook  de 
jure  Goth,  I.  3.  c  4. 
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accursed  thing."^  And  therefore,  in  all  indictments  for 
homicide,  the  instrument  of  death  and  the  value  are  presented 
and  found  by  the  grand  jury  (as,  that  the  stroke  was  given 
by  a  certain  penknife,  value  sixpence)  that  the  king  or  his 
grantee  may  claim  the  deodand :  for  it  is  no  deodand,  unless 
it  be  presented  as  such  by  a  jury  of  twelve  men.'^  No  deo- 
dands  are  due  for  accidents  happening  upon  the  high  sea, 
that  being  out  of  the  jurisdiction  of  the  common  law :  but  if 
a  man  &lls  from  a  boat  or  ship  in  fresh  water,  and  is  drowned, 
it  hath  been  said,  that  the  vessel  and  cargo  are  in  strictness 
of  law  a  deodand.^  But  juries  have  of  late  very  frequently 
taken  upon  themselves  to  mitigate  these  forfeitures,  by  find* 
ing  only  some  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occasion  of  the  death.  And  in  such  cases, 
although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refused  to  in- 
terfere on  behalf  of  the  lord  of  the  franchise,  to  assist  so 
unequitable  a  claim.P  Juries  have  however  sometimes  exer- 
cised a  wholesome  restraint  over  accidents,  the  result  of 
wilful  negligence,  by  fixing  a  very  large  sum  by  way  of 
deodand. 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks, 
treasure-trove,  royal  fish,  mines,  wai&,  and  estrays,  may  be 
granted  by  the  king  to  particular  subjects,  as  a  royal  fran- 
chise :  and  indeed  they  are  frequently  granted  out  to  the 
lords  of  manors,  or  other  liberties  :  to  the  perversion  of  their 
original  design.  Provision  is  made  for  the  more  speedy  re- 
turn and  recovery  of  those  in  the  hands  of  the  crown,  by  a 
recent  statute.^ 
r  303  1  XVII.  Another  branch  of  the  king's  ordinary  revenue 
XVII.  Es-  arises  from  escheats  of  lands,  which  happen  upon  the  defect 
of  heirs  to  succeed  to  the  inheritance ;  whereupon  they  in 
general  revert  to  and  vest  in  the  king,  who  is  esteemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 

»  Dr.  &  St.  d.  2.  c.  51.  with  loss  of  Hfe.    The  case  I  believe 

'  3  Inst.  57.  is  now  before  the  Queen's  Bench. 

•  3  Inst.  58.      IHal.  P.  C.  423.  »  Foster  of  Homicide,  266. 

Molloy  de  jur.  maritim.  2.  225.    A  '  3  &  4  W.  IV.  c.  99.     See  ante, 

large  deodand  was  recently  fixed  on  a  p.  301.  n.  y. 

steam-boat^  the  boiler  of  which  burst, 


cheats. 


Ch;  vm.]  OF  THE  king's  revenue.  313 

the  kingdom.     But  the  discussion  of  this  topic  more  properly 
belongs  to  the  rights  of  things  than  the  rights  of  persons.*^ 

XVIII.  I  proceed  therefore  to  the  eighteenth  and  last  xviii.  The 

*       ,  ,  '-'  custody  of 

branch  of  the  kiiisf's  ordinary  revenue ;  which  consists  in  w*ot«  "»<* 

°  ,  lunatics. 

the  custody  of  idiots,  from  whence  we  shall  be  naturally  led 
to  consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under-  JJng^derSi*' 
standing  from  his  nativity ;  and  therefore  is  by  law  presumed  *^^^* 
never  likely  to  attain  any.  For  which  reason  the  custody  of 
him  and  of  his  lands  was  formerly  vested  in  the  lord  of  the 
fee  ;"  (and  therefore  still,  by  special  custom,  in  some  manors 
the  lord  shall  have  the  ordering  of  idiot  and  lunatic  copy- 
holders) ^  but,  by  reason  of  the  manifold  abuses  of  this  power 
by  subjects,  it  was  at  last  provided  by  common  consent,  that 
it  should  be  given  to  the  king,  as  the  general  conservator  of 
his  people :  in  order  to  prevent  the  idiot  from  wasting  his 
estate  and  reducing  himself  and  his  heirs  to  poverty  and 
distress.^  This  fiscal  prerogative  of  the  king  is  declared  in 
parliaiBent  by  statute  17  Edw.  II.  c.  9,  which  directs  (in 
affirmance  of  the  common  law)^  that  the  king  shall  have  ward 
of  the  lands  of  natural  fools,  which  has  been  construed  to 
mean  also  the  goods  and  chattels,^  taking  the  profits  with- 
out waste  or  destruction,  and  shall  find  them  necessaries : 
and  afler  the  death  of  such  idiots  he  shall  render  the  estate 
to  the  heirs :  in  order  to  prevent  such  idiots  from  aliening 
their  lands,  and  their  heirs  from  being  disinherited. 

By  the  old  common  law  there  is  a  writ  de  idioto  inquirendOf  The  writ  <fo 
to  niquire  whether  a  man  be  an  idiot  or  not :  *  which  must  qmrenOo, 
be  tried  by  a  jury  of  twelve  men  :  and,  if  they  find  Yampurus 
idiotUf  the  profits  of  his  lands,  and  the  custody  of  his  person  [  '^^  ] 
may  be  granted  by  the  king  to  some  subject,  who  has  interest 
enough  to  obtain  them.y     This  branch  of  the  revenue  hath 
been  long  considered  as  a  hardship  upon  private  families : 

'  See  Principles  of  Real  Property,  ^  See  Oxenden  v.  Lord  CompUm, 

pp.  152—156.  2  Ves.  J.  69. 

•  Flet.  /.  1.  c,  \  1.  §.  10.  '  F.  N.  B.  232. 

»  Dyer,  302.     Hutt.  17.  Noy.  27.  ^  This  power,  though  of  late  very 

**  F.  N.  B.232.  rarely  exerted,  is  still  alluded  to  in 

^  4  Rep.  126.     Menwrand*  Scaee*  common  speech,  by  that  usual  ez- 

20    Kdw,  L  (prefixed  j£  Maynard's  pression  of  6^|^ging  a  man  for  a  fool. 

year-book  of  Edw.  11.^^.  20.  24. 
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and  so  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  consi- 
deration of  parliament,  to  vest  this  custody  in  the  relations 
of  the  party,  and  to  settle  an  equivalent  on  the  crown  in  lieu 
of  it :  it  being  then  proposed  to  share  the  same  fate  with  the 
slavery  of  the  feudal  tenures,  which  has  been  since  abo- 
lished.* Yet  few  instances  can  be  given  of  the  oppressive 
exertion  of  it,  since  it  seldoms  happens  that  a  jury  finds  a 
man  an  idiot  a  nativitate^  but  only  non  compos  mentis  from 
some  particular  time ;  which  has  an  operation  very  different 
in  point  of  law. 

A  man  is  not  an  idiot,^  if  he  hath  any  glimmering  of 
reason,  so  that  he  can  tell  his  parents,  his  age,  or  the  like 
common  matters.  But  a  man  who  is  born  deaf,  dumb,  and 
blind,  is  looked  upon  by  the  law  as  in  the  same  state  with  an 
idiot ;  ^  he  being  supposed  incapable  of  any  understanding, 
as  wanting  all  those  senses  which  furnish  the  human  mind 
with  ideas. 
A  lunatic,  A  lunatic,  or  non  compos  mentis,  is  one  who  hath  had 
deredtuch.  understanding,  but  by  disease,  grief,  or  other  accident  hath 
lost  the  use  of  his  reason.^^  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  frequently  in  the  opinion  of  some^ 
depending  upon  the  change  of  the  moon.  But  under  the 
general  name  of  non  compos  mentis  (which  sir  Edward  Coke 
says  is  the  most  legal  name)^  are  comprised  not  only  lunatics, 
but  persons  under  frenzies ;  or  who  lose  their  intellects  by 
disease ;  those  that  grow  deaf,  dumb,  and  blind,  not  being 
born  so ;  or  such,  in  short,  as  are  judged  as  well  at  law  as 
in  equity,^  incapable  of  conducting  their  own  affairs.  To 
these  also,  as  well  as  idiots,  the  king  is  guardian,  but  to  a  very 


*  4  Inst.  203.     Com.  Journ.  1610. 

•  F.  N.  B.  233. 

^  Co.  Litt.  42.    Fleta.  /.  6.  c.  40. 

'  Idiota  a  casu  et  infirmitate,  (  Mem\ 
Scacch\  20  Edw,  I.  in  Maynard*s  year- 
book of  Edw.  II.  20.)  See  Bever- 
ley's case,  4  Rep.  148,  for  the  different 
kinds  of  non  compos  mentis, 

^  Lord  Hardwicke  considers  that 
what  is  called  lunacy  is  not  affected  by 
the  motfn,  but  is  entirely  owing  to  a 
defect  of  the  organs  of  the  body.    £x- 


i> 


parte  Barnsley^  3  Atk.  174. 

«   1  Inst.  246. 

'  Black^tone  says,  '*  as  are  judged 
"  by  the  Court  of  Chancery  incapable 
"  of  conducting  their  own  affairs. 
But  the  rules  of  judging  of  insanity 
are  the  same  at  law  and  in  equity. 
Osmond  v.  Fitzroy,  3  P.  Wros.  130. 
Bennett  v.  Vade,  2  Atk.  327.  Ex- 
parte  BamsUy,  3  Atk.  168.  Lord 
Donegal* s  cdise,  2  Ves.  407.  1  Fonbl. 
£q.  63. 
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different  purpose.  For  the  law  always  imagines,  that  these 
accidental  misfortunes  may  be  removed ;  and  therefore  only  [  805  ] 
constitutes  the  crown  a  trustee  for  the  unfortunnte  persons, 
to  protect  their  property,  and  to  account  to  them  for  all  pro- 
fits received,  if  they  recover,  or  after  their  decease  to  their 
representatives.  And  therefore  it  is  declared  by  the  statute 
17  Edw.  II.  c.  10,  that  the  king  shall  provide  for  the  custody 
and  sustentation  of  lunatics,  and  preserve  their  lands  and 
the  profits  of  them  for  their  use,  when  they  come  to  their 
right  mind  ;  and  the  king  shall  take  nothing  to  his  own  use: 
and  if  the  parties  die  in  such  estate,  the  residue  shall  he  dis- 
tributed for  their  souls  by  the  advice  of  the  ordinary,  and  of 
course  (by  the  subsequent  amendments  of  the  law  of  adminis- 
tration) shall  now  go  to  their  executors  or  administrators. 

On  the  first  attack  of  lunacy,  or  other  occasional  insanity,  2lS,fJfi5*' 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason,  JJ^Jj^^* 
it  is  usual  to  confine  the  unhappy  objects  in  private  custody  ^J^c.**** 
under  the  direction  of  their  nearest  friends  and  relations : 
and  the  legislature,  to  prevent  all  abuses  incident  to  such 
private  custody,  hath  thought  proper  to  interpose  its  autho- 
rity, by  2  and  3  Wm.  IV.  c.  107,  partially  amended  by 
3  and  4  Wm.  IV.  c.  64,  and  continued  by  the  1  and  2  Vict, 
c.  73,  for  regulating  private  mad-houses.  By  the  2  and  8 
Wm.  IV.  c.  107,  s.  27,  no  person  can  be  sent  to  a  private  mad- 
house except  under  a  written  order  of  some  person  by  whose 
direction  thelunatic  is  confined,  and  a  medical  certificate  of  two 
physicians,  surgeons,  or  apothecaries;  and  it  has  been  held, 
in  the  construction  of  this  statute,  that  a  medical  man  is  not 
warranted,  merely  on  the  statements  of  the  relations  of  a  per- 
son supposed  to  be  insane,  in  sending  men  to  take  him  into 
custody,  unless  he  is  satisfied  that  such  a  step  is  necessary  to 
prevent  some  immediate  injury  from  being  done.s^  But,  when 
the  disorder  is  grown  permanent,  and  the  circumstances  of 
the  party  will  bear  such  additional  expense,  it  is  proper  to 
apply  to  the  royal  authority  to  warrant  a  lasting  confinement. 

The  method  of  proving  a  person  non  compos  is  very  simi-  J?proijSj?l 
lar  to  that  of  proving  him  an  idiot.     The  lord  chancellor,  ^S^^por, 

•  Anderdon  v.  Burrows,  4  Car.  &       4  Win.  I V.  c.  36,  and  the  9  Geo.  IV. 
P.  210.     The  other  statutes  rclatiog      c.  40,  and  the  1  Vict.  c.  14 
to  the  custody  of  lunatics  are  the  3  & 
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fo^^£.  to  whom,  by  special  authority  from  the  king,  the  custody  of 
^mren^,  fjiots  and  lunatics  is  usually  entrusted,'^  upon  petition  or  in- 
fbrmation,  grants  a  commission  in  nature  of  the  writ  de  idiota 
inquirendOf  to  inquire  into  the  party's  state  of  mind :  which 
may  now  be  directed  to  a  single  commissioner,^  and  if  he 
be  found  non  compos^  he  usually  commits  the  care  of  his 
person,  with  a  suitable  allowance  for  his  maintenance,  to 
some  friend,  who  is  then  called  his  committee.  However, 
to  prevent  sinister  practices,  the  next  heir  is  seldom  permit- 
ted to  be  this  committee  of  the  person ;  because  it  is  his  in- 
terest that  the  party  should  die.  But  it  hath  been  said,  there 
[  306  ]  lies  not  the  same  objection  against  his  next  of  kin,  provided 
he  be  not  his  heir ;  for  it  is  his  interest  to  preserve  the  lu- 
natic's life,  in  order  to  increase  the  personal  estate  by 
savings,  which  he  or  his  family  may  hereafter  be  entitled  to 
enjoyJ  The  heir  is  generally  made  the  manager  or  com- 
mittee of  the  estate,  it  being  clearly  his  interest  by  good 
management  to  keep  it  in  condition:  accountable  however  to 
the  court  of  chancery,  and  to  the  no7i  compos  himself,  if  he 
recovers ;  or  otherwise,  to  his  administrators. 
The  law  as  In  this  case  of  idiots  and  lunatics  the  civil  law  agrees  with 
to  prodigals.  ^^^  ^  j^^  assigning  them  tutors  to  protect  their  persons,  and 

curators  to  manage  their  estates.  But  in  another  instance 
the  Roman  law  goes  much  beyond  the  English.  For,  if  a 
man  by  notorious  prodigality  was  in  danger  of  wasting  his 
estate,  he  was  looked  upon  as  non  coviposy  and  committed  to 
the  care  of  curators  or  tutors  by  the  praetor.^  And  by  the 
laws  of  Solon  such  prodigals  were  branded  with  perpetual 
infamy.^  But  with  us,  when  a  man  on  an  inquest  of  idiocy 
hath  been  returned  an  unthrift  and  not  an  idiot, ^  no  farther 
proceedings  have  been  had.    And  the  propriety  of  the  prac- 


*  3  P.  Wms.  108.  ExparU  Phil- 
Ups,  19  Yes.  122. 

*  3  &  4  W,  IV.  c.  36.  Otherwise 
the  cominission  is  executed  by  three 
commissionerd.  In  the  metropolis 
there  are  five  standing  commisaoners 
of  lunacy,  to  whom  all  commissions 
are  usually  directed.  In  the  country 
there  are  no  fixed  commissioners. 

1  2  P.  Wms.  638. 


^  Selent  fra^toreSfSi  talem  h4mUnem 
invenm-int,  qui  neqne  tempus  neque 
Jinetn  expensarutn  hahetf  sed  bona  sua 
dilacerundfl  et  dissipando  profundit, 
curatorem  ei  dare,  exempln  furiosi :  et 
tamdiu  erunt  ambe  in  curatione^quam- 
diu  velj'uriosus  sanitatenif  vel  ills  bonos 
mores,  receperiU     Ff.  27, 10.  1. 

*  Potter  Antiqu.  b.  1.  c.  26. 

"  Bro.  Abr.  tit.  Idiot,  4. 
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tice  itself  seems  to  be  very  questionable.  It  was  doubtless 
an  excellent  method  of  benefiting  the  individual,  and  of 
preserving  estates  in  families ;  but  it  hardly  seems  calculated 
for  the  genius  of  a  free  nation,  who  claim  and  exercise  the 
liberty  of  using  their  own  property  as  they  please.  "  Sic 
'^  utere  tuo^  ut  alienum  rum  kedas,^  is  the  only  restriction 
our  laws  have  given  with  regard  to  economical  prudence. 
And  the  frequent  circulation  and  transfer  of  lands  and  other 
property,  which  cannot  be  effected  without  extravagance 
somewhere,  are  perhaps  not  a  little  conducive  towards  keep- 
ing our  mixed  constitution  in  its  due  health  and  vigour. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  Thebrdi- 
revenue,  or  the  proper  patrimony  of  the  crown :  which  was  nueofthe 
very  large  formerly,  and  capable  of  being  increased  to  a  considera. 
magnitude  truly  formidable:  for  there  are  very  few  estates  in 
the  kingdom,  that  have  not,  at  some  period  or  other  since  [  307  ] 
the   Norman  conquest,  been  vested  in   the  hands  of   the 
king  by  forfeiture,  escheat,  or  otherwise.     But,  fortunately 
for  the  liberty  of  the  subject,  this  hereditary  landed  revenue, 
by  a  series  of  improvident  management,  is   sunk  almost 
to  nothing ;  and  the  casual  profits,  arising  from  the  other 
branches  of  the  census  regalis,  are  likewise  almost  all  of 
them  alienated  from  the  crown.     In  order  to  supply  the  de- 
ficiencies of  which,  we  are  now  obliged  to  have  recourse  to 
new  methods  of  raising  money,  unknown  to  our  early  ances- 
tors ;  which  methods  constitute  the  king's  extraordinary  re-  Jjj  •^re. 
venue.     For,  the  public  patrimony  being  got  into  the  hands  J^^  °' 
of  private  subjects,  it  is  but  reasonable  that  private  contri- 
butions should  supply  the  public  service.     Which,  though 
it  may  perhaps  fall  harder  upon  some  individuals,  whose  an- 
cestors have  had  no  share  in  the  general  plunder,  than  upon 
others,  yet,  taking  the  nation  throughout,  it  amounts  to 
nearly  the  same ;  provided  the  gain  by  the  extraordinary, 
should  appear  to  be  no  greater  than  the  loss  by  the  ordinary, 
revenue.     And,  perhaps,  if  every  gentleman  in  the  kingdom 
was  to  be  stripped  of  such  of  his  lands  as  were  formerly  the 
property  of  the  crown ;  was  to  be  again  subject  to  the  in- 
conveniences of  purveyance  and  pre-emption,  the  oppression 
of  forest  laws,  and  the  slavery  of  feudal  tenures ;  and  was 
to  resign  into  the  king's  hands  all  his  royal  franchises  of 
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waifs,  wrecks,  estrays,  treasure-lrove,  mines,  deodands,  for- 
feitures, and  the  like  ;  he  would  find  himself  a  greater  loser 
than  by  paying  his  quota  to  such  taxes,  as  are  necessary  to 
the  support  of  government.  The  thing  therefore  to  be 
wished  and  aimed  at  in  a  land  of  liberty  is  by  no  means  the 
total  abolition  of  taxes,  which  would  draw  after  it  very  per* 
nicious  consequences,  and  the  very  supposition  of  which  is 
the  height  of  political  absurdity.  For  as  the  true  idea  of  go- 
vernment and  magistracy  will  be  found  to  consist  in  this,  that 
some  few  men  are  deputed  by  many  others  to  preside  over 
public  affairs,  so  that  individuals  may  the  better  be  enabled 
to  attend  their  private  concerns ;  it  is  necessary  that  those  in- 
dividuals should  be  bound  to  contribute  a  portion  of  their 
private  gains,  in  order  to  support  that  government,  and  re- 
ward that  magistracy,  which  protects  them  in  the  enjoyment 
[  308  ]  of  their  respective  properties.  But  the  things  to  be  aimed  at 
are  wisdom  and  moderation,  not  only  in  granting,  but  also 
in  the  method  of  raising  the  necessary  supplies ;  by  con- 
triving to  do  both  in  such  a  manner  as  may  be  most  condu- 
cive to  the  national  welfare,  and  at  the  same  time  most  con- 
sistent with  economy  and  the  liberty  of  the  subject ;  who, 
when  properly  taxed,  contributes  only,  as  was  before  ob- 
served,"* some  part  of  his  property,  in  order  to  enjoy  the  rest, 
which  arise  Thesc  extraordinary  grants  are  usually  called  by  the  sy- 
pues,  how  nonymous  names  of  aids,  subsidies,  and  supplies ;  and  are 
obtained,  granted,  we  have  formerly  seen,®  by  the  commons  of  Great 
Britain  in  parliament  assembled:  who,  when  they  have  voted 
a  supply  to  his  majesty,  and  settled  the  quantum  of  that 
supply,  usually  resolve  themselves  into  what  is  called  a  com- 
mittee of  ways  and  means,  to  consider  the  ways  and  means 
of  raising  the  supply  so  voted.  And  in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province 
of  the  chancellor  of  the  exchequer)  may  propose  such 
scheme  of  taxation  as  he  thinks  will  be  least  detrimental  to 
the  public.  The  resolutions  of  this  committee,  when  ap- 
proved by  a  vote  of  the  house,  are  in  general  esteemed  to  be 
(as  it  were)  final  and  conclusive.  For,  though  the  supply 
cannot  be  actually  raised  upon  the  subject  till  directed  by  an 
act  pf  the  whole  parliament,  yet  no  monied  man  will  scruple 

■  page  293.  •  page  165. 
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to  advance  to  the  government  any  quantity  of  ready  casb» 
on  the  credit  of  a  bare  vote  of  the  house  of  commoosi 
though  no  law  be  yet  passed  to  establish  it. 

Blackstone  has  divided  the  taxes  which  are  raised  upon  siackstone't 
the  subject,  into  annual  and  perpetual,  and  has  classed  the  tion  of  the 
land-tax  and  malt-tax  under  the  first  head,  but  since  his  «rroneoat. 
Commentaries  were  written  the  land-tax  and  malt-tax  have 
both  ceased  to  be  annual,  and  are  now  perpetual.?    This 
classification  therefore  is  no  longer  correct.     It  will,  how«- 
ever,  be  convenient  to  consider  the  land-tax  and  malt-tax 
in  the  first  instance,  although  in  most  public  returns  a  dif- 
ferent arrangement  is  pursued.    We  shall  therefore  consider 
the  various  branches  of  the  extraordinary  revenue  in  the  fol* 
lowing  order:  1.  The  land-tax.    2.  The  malt-tax.   3.  Cus- 
toms.   4.  Excise.    5.  The  Post-o£S[ce.  6.  Stamps.   7.  As- 
sessed Taxes.    8.  Duty  on  offices  and  pensions. 

I.  The  land-tax,  in  its  modern  shape,  has  superseded  all  Theiuid.taz» 
the  former  methods  of  rating  either  property,  or  persons  in 
respect  of  their  property,  whether  by  tenths  or  fifteenths, 
subsidies  on  land,  hydages,  scutages,  or  talliages ;  a  short 
explication  of  which  will  however  greatly  assist  us  in  under- 
standing our  ancient  laws  and  history. 

Tenths,  and  fifteenths,^  were  temporary  aids  issuing  out  r  gQg  n 
of  personal  property,  and  granted  to  the  king  by  parliament.  Ten^ 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the  ^dlS^ 
moveables  belonging  to  the  subject ;  ^hen  such  moveables^ 
or  personal  estates,  were  a  very  different  and  a  much  less 
considerable  thing  than  what  they  usually  are  at  this  day. 
Tenths  are  said  to  have  been  first  granted  under  Henry  the 
second,  who  took  advantage  of  the  fashionable  zeal  for 
croisades  to  introduce  this  new  taxation,  in  order  to  defray 
the  expence  of  a  pious  expedition  to  Palestine,  which  he 
really  or  seemingly  had  projected  against  Saladine  emperor 
of  the  Saracens ;  whence  it  was  originally  denominated  the 
Saladine  tenth.'  But  afterwards  fifteenths  were  more  usually 
granted  than  tenths.     Originally  the  amount  of  these  taxes 
was  uncertain,  being  levied  by  assessments  new  made  at 

»  sis  Geo.  III.  c.  60.     3  G«o.  IV.  '  Hoved.  A.  D    1188.     Carte,  I, 

c.  18.  719.     Hume  i.  329. 

^  2  Inst.  77.     4  lott.  34. 
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every  fresh  grant  of  the  commons,  a  commission  for  which 
is  preserved  by  Matthew  Paris  :*  but  it  was  at  length  re- 
duced to  a  certainty  ih  the  eighth  year  of  Edward  III.,  when, 
by  virtue  of  the  king's  commission,  new  taxations  were  made 
of  every  township,  borough,  and  city  in  the  kingdom,  and 
recorded  in  the  exchequer ;  which  rate  was,  at  the  time,  the 
fifteenth  part  of  the  value  of  every  township,  the  whole 
amounting  to  about  29,000/.  and  therefore  it  still  kept  up 
the  name  of  a  fifteenth,  when,  by  the  alteration  of  the  value 
of  money  and  the  increase  of  personal  property,  things  came 
to  be  in  a  very  different  situation.  So  that  when,  of  later 
years,  the  commons  granted  the  king  a  fifteenth,  every  parish 
in  England  immediately  knew  their  proportion  of  it;  that 
is,  the  same  identical  sum  that  was  assessed  by  the  same 
aid  in  the  eighth  of  Edward  IIL;  and  then  raised  it  by  a 
rate  among  themselves,  and  returned  it  into  the  royal  ex- 
chequer. 

The  other  ancient  levies  were  in  the  nature  of  a  modern 
land-tax :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures ;  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year. 

[  310  ]  But  this  personal  attendance  growing  troublesome  in  many 
respects,  the  tenants  found  means  of  compounding  for  it,  by 
first  sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satisfaction  to  the  crown  in  lieu  of  it. 
This  pecuniary  satisfaction  at  last  came  to  be  levied  by 
assessments,  at  so  much  for  every  knight's  fee,  under  the 

seatages.  name  of  scutages ;  which  appear  to  have  been  levied  for  the 
first  time  in  the  fifth  year  of  Henry  the  second,  on  account 
of  his  expedition  to  Toulouse,  and  were  then  (I  apprehend) 
mere  arbitrary  compositions,  as  the  king  and  the  subject 
could  agree.  But  this  precedent  being  afterwards  abused 
into  a  means  of  oppression,  (in  levying  scutages  on  the 
landholders  by  the  royal  authority  only,  whenever  our  kings 
went  to  war,  in  order  to  hire  mercenary  troops  and  pay  their 
contingent  expences)  it  became  thereupon  a  matter  of  na- 
tional complaint;  and  king  John  was  obliged  to  promise  in 
his  magna  carta}'  that    no    scutage  should    be    imposed 

•  A.  D.  1232.  »  Cap,  14, 
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Without  the  consent  of  the  common  council  of  the  realm. 
This  clause  was  indeed  omitted  in  the  charters  of  Henry  III., 
where  ^  we  only  find  it  stipulated,  that  scutages  should  be 
taken  as  they  were  used  to  be  in  the  time  of  king  Henry 
the  second.  Yet  afterwards,  by  a  variety  of  statutes  under 
Edward  I.  and  his  grandson,^  it  was  provided,  that  the  king 
shall  not  take  any  aids  or  tasks,  any  talliage  or  tax,  but  by 
the  common  assent  of  the  great  men  and  commons  in  par- 
liament. 

Of  the  same  nature  with  scutages  upon  kniffhts-fees  were  Hydageand 
the  assessments  of  hydage  upon  all  other  lands,  and  of 
talliage  upon  cities  and  burghs.^  But  they  all  gradually 
fell  into  disuse  upon  the  introduction  of  subsidies,  about  the 
time  of  king  Richard  II.  and  king  Henry  IV.  These  were  sobsidiet. 
a  tax,  not  immediately  imposed  upon  property,  but  upon 
persons  in  respect  of  their  reputed  estates,  after  the  nominal 
rate  of  4tf.  in  the  pound  for  lands,  and  2s.  Sd,  for  goods ; 
and  for  those  of  aliens  in  a  double  proportion.  But  this 
assessment  was  also  made  according  to  an  ancient  valuation ; 
wherein  the  computation  was  so  very  moderate,  and  the 
rental  of  the  kingdom  was  supposed  to  be  so  exceeding  [  311  ] 
low,  that  one  subsidy  of  this  sort  did  not,  according  to  sir 
Edward  Coke,*  amount  to  more  than  70,000/.,  whereas  a 
modern  land-tax  at  the  same  rate  would  produce  more  than  two 
millions.  It  was  anciently  the  rule  never  to  grant  more  than 
one  subsidy,  and  two  fifteenths  at  a  time :  but  this  rule  was 
broken  through  for  the  first  time  on  a  very  pressing  occasion, 
the  Spanish  invasion  in  1588;  when  the  parliament  gave 
queen  Elizabeth  two  subsidies  and  four  fifteenths.  After- 
wards, as  money  sunk  in  value,  more  subsidies  were  given ; 
and  we  have  an  instance  in  the  first  parliament  of  1640,  of 
the  king's  desiring  twelve  subsidies  of  the  commons,  to  be 
levied  in  three  years ;  which  was  looked  upon  as  a  startling 
proposal :  though  lord  Clarendon  says,y  that  the  Speaker, 
Serjeant  Glanville,  made  it  manifest  to  the  house,  how  very 
inconsiderable  a  sum  twelve  subsidies  amounted  to,  by  telling 
them  he  had  computed  what  he  was  to  pay  for  them  himself; 

°  9  Hen.  III.  c.  37.  *  Madox.  Hist.  Exchc.  480. 

'  25  Edw.  I.  c.  5  &  6.    34  Edw.  I.  *  4  Inst  33. 

St.  4,  c.  1.     14  Ed.  III.  St.  2,  c.  1.  ^  Hist.  b.  2. 
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and  when  he  named  the  sum,  he  being  known  to  be  pos- 
sessed of  a  great  estate,  it  seemed  not  worth  any  farther 
deliberation.  And  indeed,  upon  calculation,  we  shall  find, 
that  the  total  amount  of  these  twelve  subsidies,  to  be  raised 
in  three  years,  is  less  than  what  has  frequently  been  raised 
in  one  year,  by  a  land  tax  of  two  shillings  in  the  pound. 

Grants  by  The  grant  of  scutages,  talliages,  or  subsidies  by  the  com- 
mons did  not  extend  to  spiritual  preferments ;  those  being 
usually  taxed  at  the  same  time  by  the  clergy  themselves  iii 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding; 
as  the  same  noble  writer  observes  of  the  subsidies  granted 
by  the  convocation,  which  continued  sitting  after  the  disso- 
lution of  the  first  parliament  in  1640.  A  subsidy  granted 
by  the  clergy  was  after  the  rate  of  4*.  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  books ;  and 
amounted,  as  sir  Edward  Coke  tells  us,*  to  about  20,000/. 
While  this  custom  continued,  convocations  were  wont  to  sit 
as  frequently  as  parliaments  :^  but  the  last  subsidies,  thus 
given  by  the  clergy,  were  those  confirmed  by  statute 
15  Car.  II.  c.lO,  since  which  another  method  of  taxation 

[  312  ]  has  generally  prevailed,  which  takes  in  the  clergy  as  well 
as  the  laity :  in  recompense  for  which  the  beneficed  clergy 
have  from  that  period  been  allowed  to  vote  at  the  election 
of  knights  of  the  shire  ;^  and  thenceforward  also  the  prac- 
tice of  giving  ecclesiastical  subsidies  hath  fallen  into  total 
disuse. 

How  lay  The  lay  subsidy  was  usually  raised  by  commissioners  ap- 

werefor-  pointed  by  the  crown,  or  the  great  officers  of  state:  and 
therefore  in  the  beginning  of  the  civil  wars  between  Charles  I. 
and  his  parliament,  the  latter  having  no  other  sufficient 
revenue  to  support  themselves  and  their  measures,  intro- 
duced the  practice  of  laying  weekly  and  monthly  assess- 
ments ^  of  a  specific  sum  upon  the  several  counties  of  the 
kingdom ;  to  be  levied  by  a  pound  rate  on  lands  and  per- 
sonal estates:  which  were  occasionally  continued  during 
the  whole  usurpation,  sometimes  at  the  rate  of  1S0,000I 

■  4  Inst.  33.  k  Dalt.  of  sheriffs,  418.  GUb.  Hist. 

*  See  as  to  the  convocation,  ant§      of  Exch.  c.  4. 
p.  291.  •  29  Nov.      4  Mar.  1642 
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a  month,  sometimes  at  inferior  rates.^  After  the  Restoration  - 
the  ancient  method  of  granting  subsidies,  instead  of  such 
monthly  assessments,  was  once  and  once  only,  renewed; 
viz.  in  1G63,  when  four  subsidies  were  granted  by  the 
temporalty,  and  four  by  the  clergy ;  ®  which  was  the  last 
time  of  raising  supplies  in  that  manner.  For,  the  monthly 
assessments  being  now  established  by  custom,  being  raised 
by  commissioners  named  by  parliament,  and  producing  a 
more  certain  revenue ;  from  that  time  forwards  we  hear  no 
more  of  subsidies,  but  occasional  assessments  were  granted 
as  the  national  emergencies  required.  These  periodical 
assessments,  the  subsidies  which  preceded  them,  and  the  These  subsi- 

.  i.  Ill*  11  ^^  were  ft 

more  ancient  scutage,  hydage,  and   talliage,  were   to   alliandtu. 
intents  and  purposes  a  land-tax;  and  the  assessments  were  Kewraiua- 
sometimes  expressly  called  so.^    Yet  a  popular  opinion  has  Mtet^made 
prevailed,  that  the  land-tax  was  first  introduced  in  the  reign  Swrnyiffi? 
of  king  William  III.;  because  in  the  year  1692  a  new  as- 
sessment or  valuation  of  estates  was  made  throughout  the 
kingdom :  which^  though  by  no  means  a  perfect  one,  had 
this  effect,  that  a  supply  of  500,000/.  was  equal  to  Is.  in  the  [  313  ] 
pound  of  the  value  of  the  estates  given  in.     And,  according  ^"J^J^^l^ 
to  this  enhanced  valuation,  from  the  year  1693  to  the  year  taxconu- 

'  •'  •'  naed  an  aii« 

1798,  a  period  of  above  one  hundred  years,  the  land-tax  »«»*  <**^- 
continued  an  annual  charge  upon  the  subject ;  above  half 
the  time  at  4^.  in  the  pound,  sometimes  at  3^.,  sometimes  at 
2s.,  twice fi^  at  Is.,  but  without  any  total  intermission.     The 
medium  was  Ss.  3d.  in  the  pound ;  being  equivalent  with 
twenty-three  ancient  subsidies,  and  amounting  annually  to 
more  than  a  million  and  a  half  of  money.     But  the  last 
annual  act  was  the  38  Geo.  III.  c.  5,  which  imposed  the 
tax  for  one  year  at  the  rate  of  4^ .  in  the  pound,  and  it  was 
made  perpetual  at  that  rate  by  the  38  Geo.  III.  c.  60,  being  since  per. 
directed  to  be  raised  and  paid  yearly  to  the  king  and  his  ^ 
heirs  for  ever,  but  subject  however  to  redemption  under  the 

^  Ooe  of  these  bills  of  assessment,  as  the  mode  of  collecting  it  is  totally 

in  1656,  is  preserved  in  Scobell's  coU  different  from  the  former  subsidy  as- 

lection,  400.  sessments.      Mr.  Christian's  note. 

■  Bhckstone  states,  that  in  1670,  '  Com.  Journ.  26  June.    9  Dec. 

the  sum  of  800,000/.  was  raised  by  1678. 

way  of  subsidy ;  but  this  is  a  mistake,  *  In  the  year  1732  and  1733. 
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rules  and  regulations  there  laid  down.  This  act  has  been 
amended  by  several  other  acts,  and  the  whole  have  been 
repealed  and  consolidated  and  amended  by  the  42  Geo.  III. 
c.  116.  Power  is  given  to  persons  under  disabilities  to 
redeem,  and  the  consideration  for  redemption  is  to  be  m 
all  ordinary  cases  so  much  capital  stock  of  the  three  per  cent, 
consolidated  annuities,  or  the  three  per  cent,  reduced  annui- 
ties^ as  will  yield  a  dividend  exceeding  the  amount  of  the  land- 
tax  redeemed  by  one-tenth  part  thereof.  This  act  has  been 
amended  by  the  54  Geo.  III.  c.  173,  and  other  acts  which 
it  is  not  necessary  for  general  purposes  to  mention.  The 
method  of  raising  the  land-tax  is  by  charging  a  particular 
sum  upon  each  county,  according  to  the  valuation  given  in, 
A.D.  1692:  and  this  sum  is  assessed  and  raised  upon  indi- 
viduals (their  personal  estates,  as  well  as  real,  being  liable 
thereto)  by  commissioners  appointed  in  the  act,  being  the 
principal  landholders  of  the  county,  and  their  officers.^ 
II.  The  malt  ^^*  The  Other  annual  tax  was  the  malt-tax;  which  was 
*"•  a  sum  raised  every  year  by  parliament,  ever  since  1697,  by 

a  duty  of  &d.  in  the  bushel  on  malt,  and  a  proportionable 
sum  on  certain  liquors,  such  as  cyder  and  perry,  which 
might  otherwise  prevent  the  consumption  of  malt.  But  the 
last  annual  act  was  passed  in  1821,  and  by  the  3  Geo.  IV. 
c.  18,  it  became  perpetual.  This  tax  is  under  the  management 
of  the  commissioners  of  the  excise ;  and  is  indeed  itself  no 
other  than  a  part  of  the  excise,  the  nature  of  which  species 
of  taxation  I  shall  presently  explain :  only  premising  at 
present,  that  after  many  fluctuations  the  duty  on  malt  is 
now  fixed  at  2*.  7d.  per  bushel. 
iii.Thecus.  m*  '^^6  customs;  or  the  duties,  toll,  tribute,  or  tariff, 
toms.  payable  upon  merchandize  exported  and  imported.     The 

considerations  upon  which  this  revenue  (or  the  more  ancient 
part  of  it,  which  arose  only  from  exports)  was  invested  in 
r  314  1  ^^  ^^"g>  were  said  to  be  two;*  1.  Because  he  gave  the 
subject  leave  to  depart  the  kingdom,  and  to  carry  his  goods 
The  history  along  with  him.    2.  Because  the  king  was  bound  of  common 

and  origin        ,    ••  , 

thereof.       right  to  maintain  and  keep  up  the  ports  and  havens,  and  to 
protect  the  merchant  from  pirates.     Some  have  imagined 

^  The  last  act  appointing  these  com-      See  also  1  &2  Vict.  c.  58. 
missioners  is   the  1  &  2  Vict.  c.  57.  *  I^yer,  165. 
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they  are  called  with  us  customs,  because  they  were  the 
inheritance  of  the  king  by  immemorial  usage  and  the  com- 
mon law,  and  not  granted  him  by  any  statute  :i  but  sir 
Edward  Coke  hath  clearly  shewn,^  that  the  king's  first  claim 
to  them  was  by  grant  of  parliament  3  Edw.  I.,  though  the 
record  thereof  is  not  now  extant.  And  indeed  this  is  in 
express  words  confessed  by  statute  25  Edw.  I.  c.  7,  wherein 
the  king  promises  to  take  no  customs  from  merchants,  with- 
out the  common  assent  of  the  realm,  '*  saving  to  us  and  our 
"  heirs,  the  customs  on  wool,  skins,  and  leather,  formerly 
"  granted  to  us  by  the  commonalty  aforesaid."  These  were 
formerly  called  the  hereditary  customs  of  the  crown ;  and 
were  due  on  the  exportation  only  of  the  said  three  com- 
modities, and  of  none  other:  which  were  styled  the  staple 
commodities  of  the  kingdom,  because  they  were  obliged  to 
be  brought  to  those  ports  where  the  king's  staple  was  es- 
tablished, in  order  to  be  there  first  rated,  and  then  exported.^ 
They  were  denominated  in  the  barbarous  Latin  of  our 
ancient  records,  custuma;^  not  consuetudines^  which  is  the 
language  of  our  law  whenever  it  means  merely  usages. 
The  duties  on  wool,  sheep-skins,  or  woolfells,  and  leather, 
exported,  were  called  ctLstuma  antiqua  sive  magna:  and 
were  payable  by  every  merchant,  as  well  native  as  stranger; 
with  this  difference,  that  merchant-strangers  paid  an  ad- 
ditional toll,  viz.  half  as  much  again  as  was  paid  by  natives. 
The  custuma  parva  et  nova  were  an  impost  of  3rf.  in  the 
pound,  due  from  merchant-strangers  only,  for  all  commo- 
dities as  well  imported  as  exported;  which  was  usually 
called  the  alien's  duty,  and  was  first  granted  in  31  Edw.  I.*^ 
But  these  ancient  hereditary  customs,  especially  those  on 
wool  and  woolfells,  came  to  be  of  little  account,  when  the  r  315  1 
nation  became  sensible  of  the  advantages  of  a  home  manu- 
facture, and  prohibited  the  exportation  of  wool  by  statute 
11  Edw.  III.  c.  1. 


J  Dyer,  43,  pi.  24.  bute,  an<I  owes  its  own  etymology  to 

^  2  last.  58,  59.  the  word  cou$tt  which  signifies  price, 

1  Dav.  9.  charge,  or  as  we  have  adopted  it  ia 

This  appellation  seems  to  be  de-  English,  cost. 


m 


lived  from  the  French  word  couitum^  ^  4  Inst.  29. 

r  rutitm,  which  signifies  toll  or  U'u 
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J^^rj'  ■  There  is  also  another  very  ancient  hereditary  duty  be- 
longing to  the  crown,  called  the  prisage  or  biUlerage  of 
wines ;  which  is  considerably  older  than  the  customs,  being 
taken  notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I. 
still  extant.^  Prisage  was  a  right  of  taking  two  tons  of 
wine  from  every  ship  (English  or  foreign)  importing  into 
England  twenty  tons  or  more ;  one  before  and  one  behind 
the  mast :  which  by  charter  of  Edward  L  was  exchanged 
into  a  duty  of  2s.  for  every  ton  imported  by  merchant- 
strangers,  and  called  butlerage,  because  paid  to  the  king's 
butler.P 

Other  customs  payable  upon  exports  and  Imports  were 
distinguished  into  subsidies,  tonnage,  poundage,  and  other 
Subsidies,    imposts.     Subsidies  were  such  as  were  imposed  by  parlia- 
ment upon  any  of  the  staple  commodities  before  mentioned, 
T&niMffe.     over  and  above  the  custuma  antiqua  et  magna :  tonnage 
was  a  duty  upon  all  wines  imported,  over  and  above  the 
Poandage.    prisage   and   butlerage   aforesaid:    poundage   was   a   duty 
imposed  ad  valorem^  at  the  rate  of  \2d.  in  the  pound,  on 
all  other  merchandize  whatsoever ;  and  the  other  imposts 
were  such  as  were  occasionally  laid  on  by  parliament,  as 
circumstances  and  times  required.^     These  distinctions  are 
Au  blended  ^^^  ^^  *  manner  forgotten,  except  by  the  officers  imme- 
SenOTdna     ^'^^^^y  conccmed  in  this  department ;  their  produce  being 
^ofcus-  in  effect  all  blended  together,  under  the  one  denomination 
of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy 
paid  by  the  merchant,  at  the  quay,  upon  all  commodities 
imported  as  well  as  exported,  or  carried  coastwise,  by  autho- 
SCTustoms.  "^y  ^^  parliament;    unless  where,  for  particular  national 
reasons,    certain    rewards,    bounties,    or    drawbacks,  are 
allowed    for    particular    exports    or    imports.      Those   of 
mmted.       tonnagc  and  poundage,  in  particular,  were  at  first  granted, 
as  the  old  statutes  (and  particularly  1  Eliz.  c.  19)  express 
it)  for  the  defence  of  the  realm,  and  the  keeping  and  safe- 
guard of  the  seas,  and  for  the  intercourse  of  merchandize 
r  816  1  safely  to  come  into  and  pass  out  of  the  same.     They  were 
at  first  usually  granted  only  for  a  stated  term  of  years,  as, 

«»  Madox.  Hist.  Exch   526,532.  16Edw.II.Coin.  Journ.27  Ap.l689. 

'  Dav.8.  2Bul8t.254.  SUt.  Estr.  <  Dav.  11,  12. 
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for  two  years  in  5  Rich.  11.;^  but  in  Henry  the  sixth's 
time»  they  were  granted  him  for  life  by  a  statute  in  the 
thirty-first  year  of  his  reign :  and  again  to  Edward  IV.  for 
the  term  of  his  life  also ;  since  which  time  they  were 
regularly  granted  to  all  his  successors,  for  life,  sometimes 
at  the  first,  sometimes  at  other  subsequent  parliaments,  till 
the  reign  of  Charles  the  first :  when,  as  the  noble  historian 
expresses  it,"  his  ministers  were  not  sufficiently  solicitous 
for  a  renewal  of  this  legal  grant.  And  yet  these  imposts 
were  imprudently  and  unconstitutionally  levied  and  taken, 
without  consent  of  parliament,  for  fifteen  years  together ; 
which  was  one  of  the  causes  of  those  unhappy  discontents, 
justifiable  at  first  in  too  many  instances,  but  which  de« 
generated  at  last  into  causeless  rebellion  and  murder.  For, 
as  in  every  other,  so  in  this  particular  case,  the  king 
(previous  to  the  commencement  of  hostilities)  gave  the 
nation  ample  satisfaction  for  the  errors  of  his  former  conduct, 
by  passing  an  act,*  whereby  he  renounced  all  power  in  the 
crown  of  levying  the  duty  of  tonnage  and  poundage,  without 
the  express  consent  of  parliament ;  and  also  all  power  of 
imposition  upon  any  merchandizes  whatever.  Upon  the 
Restoration  this  duty  was  granted  to  king  Charles  the 
second  for  life,  and  so  it  was  to  his  two  immediate  succes- 
sors ;  but  now  by  three  several  statutes,  9  Ann.  c.  6, 
1  Geo.  I.  c.  12,  and  3  Geo.  I.  c.  7,  it  is  made  perpetual 
and  mortgaged  for  the  debt  of  the  public.  The  customs  Duties  and 
thus  imposed  by  parliament  were  chiefly  contained  in  two 
books  of  rates,  set  forth  by  parliamentary  authority  ;^  one 
signed  by  sir  Harbottle  Grimston,  speaker  of  the  house  of 
commons  in  Charles  the  second's  time ;  and  the  other  an 
additional  one  signed  by  sir  Spenser  Compton,  speaker  in 
the  reign  of  George  the  first;  to  which  also  subsequent 
additions  have  been  made.  But  one  of  the  most  useful 
efforts  of  modern  legislation,  has  been  the  consolidation  of 
all  the  acts  and  regulations  relating  to  the  customs.  The 
first  act  having  this  object,  was  passed  in  the  year  1787, 
27  Geo.   III.  c.   13.     This,   however,  still  left  the  law 

'  Dav.  12.  '  Stat.  12  Car.  II.  c.  4.     11  Geo. 

'  Hist.  Rebell.  b.  3.  I.  c  7. 

«  16  Car.  I.  c.  8. 
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on  this  subject  in  a  confused  state,  in  which  it  continued 
until  the  year  1826,  when  by  two  acts,  6  Geo.  IV.  c.  105, 
and  7  Geo.  IV.  c.  48,  all  prior  enactments  were  repealed, 
and  all  the  acts  relating  to  the  subject  consolidated  in  a 
masterly  manner  by  the  acts  6  Geo.  IV.  c.  106  to  c.  116, 
both  inclusive.  These  were  again  repealed  in  the  year 
1833,  and  re-enacted  with  fresh  provisions  by  the  3  &  4 
Wm.  IV.  c.  50,  to  c.  60,  both  inclusive :  and  in  an  annual 
act  passed  in  every  session,  under  the  title  of  "  An  Act  to 
"  amend  the  laws  relating  to  the  Customs,"  all  the  new 
measures  of  the  session  are  brought  together.  The  last 
of  these  acts  is  the  1  &  2  Vict,  c.  113,  but  it  would  be  im- 
proper in  an  elementary  work  to  enter  into  a  detail  on  this 
subject.^ 
Duty  on  Alieus  formerly  paid  a  larger  proportion  than   natural 

subjects,  which  was  what  was  generally  understood  by  the 
alien's  duty ;  to  be  exempted  from  which  was  one  principal 
cause  of  the  frequent  applications  to  parliaments  for  acts  of 
naturalization.  But  by  the  24  Geo.  III.  sess.  2,  c.  16,  it 
was  enacted  that  the  petty  custom  or  additional  duty  on 
all  the  goods  of  aliens  or  strangers  should  cease,  except 
those  which  had  been  granted  to  the  city  of  London,  which 
still  retains  a  trifling  duty  on  what  is  called  package,  or 
scavage,  on  the  goods  of  aliens, 
r  317  1  These  customs  are  then,  we  see,  a  tax  immediately  paid 
Customs  are  by  the  merchant,  although  ultimately  by  the  consumer, 
mateiy  paid  And  yct  thcsc  are  the  duties  felt  least  by  the  people ;  and, 
fiumer.^""  if  prudently  managed,  the  people  hardly  consider  that  they 
pay  them  at  all.  For  the  merchant  is  easy,  being  sensible 
he  does  not  pay  them  for  himself;  and  the  consumer,  who 
really  pays  them,  confounds  them  with  the  price  of  the 
commodity :  in  the  same  manner  as  Tacitus  observes,  that 
the  emperor  Nero  gained  the  reputation  of  abolishing  the 
tax  of  the  sale  of  slaves,  though  he  only  transferred  it  from 
the  buyer  to  the  seller ;  so  that  it  was,  as  he  expresses  it, 
"  remissum  magis  specie^  quam  vi :  quia,  cum  venditor 
"  pendere  Juberetur,  in  partem  pretii  emptoribus  accres- 

"  See  Burn's  Justice,  edit.  28,  where      ing  both  to  the  customs  and  the  excise 
a  complete  account  of  the  acts  relat-      is  to  be  found. 
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"  cebat.'*^     But  this  inconvenience  attends  it  on   the  other  Disadvan- 
tages of  ex-. 

hand,  that  these  imposts,  if  too  heavy,  are  a  check  and  orbitant 
cramp  upon  trade ;  and  especially  when  the  value  of  the 
commodity  bears  little  or  no  proportion  to  the  quantity  of 
the  duty  imposed.  This  in  consequence  gives  rise  also  to 
smuggling,  which  then  becomes  a  very  lucrative  employ- 
ment: and  its  natural  and  most  reasonable  punishment, 
viz,  confiscation  of  the  commodity,  is  in  such  cases  quite 
ineffectual;  the  intrinsic  value  of  the  goods,  which  is  all 
that  the  smuggler  has  paid,  and  therefore  all  that  he  can 
lose,  being  very  inconsiderable  when  compared  with  his 
prospect  of  advantage  in  evading  the  duty.  Recourse  must 
therefore  be  had  to  extraordinary  punishments  to  prevent 
it,  and  capital  ones  have  been  inflicted:  which  destroys  all 
proportion  of  punishment,*  and  puts  murderers  upon  an 
equal  footing  with  such  as  are  really  guilty  of  no  natural^ 
but  merely  a  positive,  offence.  These  have  therefore  been 
abolished,  unless  attended  with  peculiar  circumstances.^ 

There  is  also  another  ill  consequence  attending  high  im- 
posts on  merchandize,  not  frequently  considered,  but  indis- 
putably certain ;  that  the  earlier  any  tax  is  laid  on  a  commo- 
dity, the  heavier  it  falls  upon  the  consumer  in  the  end:  for 
every  trader,  through  whose  hands  it  passes,  must  have  a 
profit,  not  only  upon  the  raw  material  and  his  own  labour 
and  time  in  preparing  it,  but  also  upon  the  very  tax  itself^ 
which  he  advances  to  the  government;  otherwise  he  loses 
the  use  and  interest  of  the  money  which  he  so  advances. 
To  instance  in  the  article  of  foreign  paper.  The  merchant  [  318  ] 
pays  a  duty  upon  importation,  which  he  does  not  receive 
again  till  he  sells  the  commodity,  perhaps  at  the  end  of 
three  months.  He  is  therefore  equally  entitled  to  a  profit 
upon  that  duty  which  he  pays  at  the  custom-house,  as  to 
a  profit  upon  the  original  price  which  he  pays  to  the 
manufacturer  abroad;  and  considers  it  accordingly  in  the 
price  he  demands  of  the  stationer.  When  the  stationer 
sells  it  again,  he  requires  a  profit  of  the  printer  or  book- 
seller upon  the  whole  sum  advanced  by  him  to  the  merchant : 

^  Hist.  I.  13.  death,  see  ant«  p.  128  n.*^.  See  also  an 

*  Montesq.  Sp.  L.  b.  13,  c.  8,  act  for  the  prevention  of  smuggling,  3 

y  As  to  the  crimes  punishable  with       &  4  Wm.  4,  c.  53. 
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and  the  bookseller  does  not  forget  to  charge  the  full  pro- 
portion to  the  student  or  ultimate  consumer  ;  who  therefore 
does  not  only  pay  the  original  duty,  but  the  profits  of  these 
three  intermediate  traders,  who  have  successively  advanced 
it  for  him.  This  might  be  carried  much  farther  in  any 
mechanical,  or  more  complicated,  branch  of  trade.  The 
customs  produced  the  enormous  sum  of  £19,154,729  in 
the  year  ending  Jan.  5,  1839. 
IV.  Tiif  IV.  Directly  opposite  in  its  nature  to  this  is  the  excise 

duty ;  which  is  an  inland  imposition,  paid  sometimes  upon 
the  consumption  of  the  commodity,  or  frequently  upon  the 
retail  sale,  which  is  the  last  stage  before  the  consumption. 
This  is  doubtless,  impartially  speaking,  the  most  economical 
way  of  taxing  the  subject:  the  charges  of  levying,  collecting, 
and  managing  the  excise  duties  being  considerably  less  in 
proportion,  than  in  other  branches  of  the  revenue.  It  also 
renders  the  commodity  cheaper  to  the  consumer,  than 
charging  it  with  customs  to  the  same  amount  would  do ;  for 
the  reason  just  now  given,  because  generally  paid  in  a  much 
later  stage  of  it.  The  excise  duty  is  also  a  great  check 
to  the  adulteration  of  the  articles  on  which  it  is  levied. 
But,  at  the  same  time,  the  rigour  and  arbitrary  proceedings 
of  excise  laws  seem  hardly  compatible  with  the  temper  of 
a  free  nation.  For  the  frauds  that  might  be  committed  in 
this  branch  of  the  revenue,  unless  a  strict  watch  is  kept, 
make  it  necessary,  wherever  it  is  established,  to  give  the 
officers  a  power  of  entering  and  searching  the  houses  of 
such  as  deal  in  exciseable  commodities,  at  any  hour  of  the 
day,  and  in  many  cases,  of  the  night  likewise.  And  the 
proceedings  in  case  of  transgressions  are  so  summary  and 
sudden,  that  a  man  may  be  convicted  in  two  days  time  in 
the  penalty  of  many  thousand  pounds  by  two  commissioners 
[  319  ]  or  justices  of  the  peace;  to  the  total  exclusion  of  the  trial 
by  jury,  and  disregard  of  the  common  law.  For  which 
reason,  though  lord  Clarendon  tells  us,^  that  to  his  know- 
ledge the  earl  of  Bedford  (who  was  made  lord  treasurer  by 
king  Charles  the  first,  to  oblige  his  parliament)  intended  to 
have  set  up  the  excise  in  England,  yet  it  never  made  a  part 
of  that  unfortunate  prince's  revenue ;  being  first  introduced, 

•  Hist.  b.  3. 
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on  the  model  of  the  Dutch  prototype,  by  the  parliament 
Itself  after  its  rupture  with  the  crown.*  Yet  such  was  the 
opinion  of  its  general  unpopularity,  that  when  in  1642 
"  aspersions  were  cast  by  malignant  persons  upon  the 
"  house  of  commons,  that  they  intended  to  introduce  excises, 
"  the  house  for  its  vindication  therein  did  declare,  that 
*'  these  rumours  were  false  and  scandalous  ;  and  that  their 
'^  authors  should  be  apprehended  and  brought  to  condign 
*'  punishment."^  However,  its  original^  establishment  was  22ffijL 
in  1643,  and  its  progress  was  gradual ;  being  at  first  laid  ^  *•**• 
upon  those  persons  and  commodities,  where  it  was  supposed 
the  hardship  would  be  least  perceivable,  viz.  the  makers 
and  vendors  of  beer,  ale,  cyder,  and  perry,*  and  the  royalists 
at  Oxford  soon  followed  the  example  of  their  brethren  at 
Westminster  by  imposing  a  similar  duty ;  both  sides  pro- 
testing that  it  should  be  continued  no  longer  than  to  the 
end  of  the  war,  and  then  be  utterly  abolished.®  But  the 
parliament  at  Westminster  soon  after  imposed  it  on  flesh, 
wine,  tobacco,  sugar,  and  such  a  multitude  of  other  com- 
modities, that  it  might  fairly  be  denominated  general :  in 
pursuance  of  the  plan  laid  down  by  IVfr.  Pymme  (who  seems 
to  have  been  the  father  of  the  excise)  in  his  letter  to  Sir 
John  Hotham,^  signifying,  "  that  they  had  proceeded  in  [  320  ] 
**  the  excise  to  many  particulars,  and  intended  to  go  on 
''  farther ;  but  that  it  would  be  necessary  to  use  the  people 
"  to  it  by  little  and  little."  And  afterwards,  when  the 
nation  had  been  accustomed  to  it  for  a  series  of  years,  the 


*  An  excise  on  spirits  was  imposed 
very  soon  after  the  United  States  of 
America  were  declared  independent  in 
the  year  1790. 

'  Com.  Journ.  8  Oct.  1642. 

°  The  translator  and  continuator 
of  Petavius*s  Chronological  History 
(Lend.  1669,  fol.)  informs  us,  that  it 
was  6rBt  moved  for,  28  Mar.  1643,  by 
Mr.  Prynne.  And  it  appears  from 
the  journals  of  the  commons,  that  on 
that  day  the  house  resolved  itself  into 
a  committM  to  consider  of  raising  mo- 
ney, in  consequence  of  which  the  ex* 
cise  was  afterwards  voted.    But  Mr. 


Prynne  was  not  a  member  of  parlia* 
ment  till  7  Nov.  1658  ;  and  published 
in  1654,  "  A  protestation  against  the 
*'  illegal,  detestable, and oft-condenm- 
**  ed  tax  and  extortion  of  excise  in 
"  general."  It  is  probably  therefore 
a  mistake  of  the  printer,  for  Mr. 
Pymme,  who  was  intended  for  chan- 
cellor of  the  exchequer  under  the  tafl 
of  Bedford.     Lord  Clar.  b.  7. 

^  Com.  Journ.  17  May  1643. 

•  Lord  Clar.  b.  7. 

f  30  May  1643.  Dugdale  of  the 
troubles,  120. 
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succeeding  champions  of  liberty  boldly  and  openly  declared, 
"  the  impost  of  excise  to  be  the  most  easy  and  indifferent 
S^nto*      "  '^^  *^^*  could  be  laid  upon  the  people :''«  and  accord- 
wcwr.'ix     ^^S^y   continued  it  during  the  whole   usurpation.     Upon 
^•^'  king  Charles's  return,  it  having  then  been  long  established 

and  its  produce  well  known,  some  part  of  it  was  given  to 
the  crown,  in  1^  Car.  II.  by  way  of  purchase  (as  was 
before  observed)  for  the  feudal  tenures  and  other  oppressive 
parts  of  the  hereditary  revenue.  And  this  is  still  called  an 
hereditary  excise.^  But,  from  its  first  original  to  the 
present  time,  its  very  name  has  been  odious  to  the  people 
of  England.  It  has  nevertheless  been  imposed  on  abun- 
dance of  other  commodities  in  the  reigns  of  king  William 
III.  and  every  succeeding  prince,  to  support  the  enormous 
expenses  occasioned  by  our  wars  on  the  continent.  Thus 
brandies  and  other  spirits  are  now  excised  at  the  distillery ; 
printed  silks  and  linens,  at  the  printer's ;  starch  and  hair 
powder,  at  the  maker's ;  gold  and  silver  wire,  at  the  wire- 
drawer's  ;  plate  in  the  hands  of  the  vendor,  who  pays  yearly 
for  a  licence  to  sell  it ;  lands  and  goods  sold  by  auction, 
for  which  a  pound  rate  is  payable  by  the  auctioneer,  who 
also  is  charged  with  an  annual  duty  for  his  licence ;  and 
articdes.  coachcs  and  other  wheel  carriages,  for  which  the  occupier 
is  excised,  though  not  with  the  same  circumstances  of 
arbitrary  strictness,  as  in  most  of  the  other  instances.  To 
these  we  may  add  coffee  and  tea,  chocolate  and  cocoa  paste, 
for  which  the  duty  is  paid  by  the  retailer:  all  artificial 
wines,  commonly  called  sweets ;  paper  and  pasteboard,  first 
when  made,  and  again  if  stained  or  printed ;  malt  as  before 
mentioned,  and  now  rendered  a  perpetual  tax ;  vinegars ; 
and  the  manufacture  of  glass,^  for  all  which  the  duty  is 
paid  by  the  manufacturer  ;  hops,  for  which  the  person  that 
gathers  them  is  answerable;  candles  and  soap,  which  are 
[  321  ]  paid  for  at  the  maker's  ;  malt  liquors  brewed  for  sale,  which 
are  excised  at  the  brewery ;  cyder  and  perry,  at  the  vendor's ; 
and  leather  and  skins,  at  the  tanner's.     **  A  list,  which"  in 

'  Ord.  14  Aug.  1649,  c.  50.    Sco-  *  The  duties  as  to  glass  have  been 

bell,  72.  Stat.  1656.  c.  19.     Scobell,  recently  consolidated  by  the  1  &  2  Vict. 

453.  c.  44. 

*  1  Wm.  IV.  c.  51. 


Ch.    VIII.]  OF   THE    king's   REVENUE.  336 

the  opinion  of  Blackstone,  "  no  friend  to  his  country  would 
wish  to  see  farther  increased.** 

It  has,  however,  been  increased,  and  all  the  exciseable 
articles  are  now  too  numerous  to  be  here  fully  given.  They, 
are  mostly  to  be  found  at  length  in  the  49  Geo.  III.  c.  69. 
The  principal  additions  are,  hides  at  the  dresser's  and  makers 
of  vellum ;  bricks  and  tiles  at  the  maker's ;  and  tobacco 
and  sniifF  at  the  manufacturer's.  But  the  statutes  relating 
to  the  excise  require  consolidation  fully  as  much  as  those 
relating  to  the  customs  did  before  the  recent  acts  for  that 
purposed  This  branch  of  the  revenue  produced  the  sum 
of  £  J  1,864,1 14  during  the  year  ending  January  5,  1839. 

A  duty  was  formerly  levied  upon  salt,  which  was  another 
distinct  branch  of  his  majesty's  extraordinary  revenue,  and 
consisted  in  an  excise  of  3^.  4fd>  per  bushel  imposed  upon 
all  salt,  by  several  statutes  of  king  William  and  other  sub- 
sequent reigns.  But  by  statute  5  Geo.  IV.  c.  66,  the  duty 
both  on  salt  and  rock  salt  was  taken  off,  whether  as  to  excise  ^^^i^^  o„ 
or  customs;  although  by  statute  6  Geo.  IV.  c.  106,  sojj****®" 
much  of  this  act  as  related  to  the  customs  was  repealed. 

V.  Another  very  considerable  branch  of  the  revenue  is    v.  The 

.  post-office 

levied  with  greater  cheerfulness,  as,  instead  of  being  a  bur-  established 
den,  it  is  a  manifest  advantage  to  the  public.  I  mean  the  riae  and  his- 
post-ofBce,  or  duty  for  the  carriage  of  letters.  As  we  have 
traced  the  original  of  the  excise  to  the  parliament  of  1643,  so 
it  is  but  justice  to  observe  that  this  useful  invention  owes  its 
first  legislative  establishment  to  the  same  assembly.  It  is 
true,  there  existed  post-masters  in  much  earlier  times :  but 
I  apprehend  their  business  was  confined  to  the  furnishing 
of  post-horses  to  persons  who  were  desirous  to  travel  expe- 
ditiously, and  to  the  dispatching  of  extraordinary  pacquets 
upon  special  occasions.  King  James  I.  originally  erected 
a  post-office  under  the  control  of  one  Matthew  de  Quester 
or  de  I'Equester  for  the  conveyance  of  letters  to  and  from 
foreign  parts ;  which  office  was  afterwards  claimed  by  lord 
Stanhope,^  but  was  confirmed  and  continued  to  William  [  322  ] 
Frizell  and  Thomas  Witherings  by  king  Charles  I.  A.  -D. 
1632,  for  the  better  accommodation  of  the  English  mer- 
chants.^    In  1635,  the  same  prince  erected  a  letter-office  for 

i  See  ante  p.  329.  ^  Latch.  Rep.  87.  i  19  Rym.  Foed,  385. 
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England  and  Scotland^  under  the  direction  of  the  same: 
Thomas  Witherings,  and  settled  certain  rates  of  postage  :"* 
but  this  extended  only  to  a  few  of  the  principal  roads,  the 
times  of  carriage  were  uncertain,  and  the  post-masters  on 
each  road  were  required  to  furnish  the  mail  with  horses  at 
the  rate  of  2id.  a  mile.  Witherings  was  superseded,  for 
abuses  in  the  execution  of  both  his  offices,  in  1640;  and 
they  were  sequestered  into  the  hands  of  Philip  Burlamachy^ 
to  be  exercised  under  the  care  and  oversight  of  the  king'S: 
principal  secretary  of  state."*  On  the  breaking  out  of  the 
civil  war,  great  confusions  and  interruptions  were  necessa* 
rily  occasioned  in  the  conduct  of  the  letter-office.  And, 
about  that  time,  the  outline  of  the  present  more  extended 
and  regular  plan  seems  to  have  been  conceived  by  Mr.  £d"- 
mond  Prideaux,  who  was  appointed  attorney-general  to  the 
commonwealth  after  the  murder  of  king  Charles.  He  was 
chairman  of  a  committee  in  164S  for  considering  what  rates 
should  be  set  upon  inland  letters;^  and  afterwards  ap- 
pointed post-master  by  an  ordinance  of  both  the  houses,? 
in  the  execution  of  which  office  he  first  established  a  weekly 
conveyance  of  letters  into  all  parts  of  the  nation ;  ^  thereby 
saving  to  the  public  the  charge  of  maintaining  post-masters^ 
to  the  amount  of  7,000/.  per  annum.  And,  his  own  emo- 
luments being  probably  very  considerable,  the  common 
council  of  London  endeavoured  to  erect  another  post-office 
in  opposition  to  his  ;  till  checked  by  a  resolution  of  the  house 
of  commons,^  declaring,  that  the  office  of  postmaster  is  and 
ought  to  be  in  the  sole  power  and  disposal  of  the  parliament. 
This  office  was  afterwards  farmed  by  one  Manley  in  1654.* 
But,  in  1657,  a  regular  post-office  was  erected  by  the  autho- 
rity of  the  protector  and  his  parliament,  upon  nearly  the 
same  model  as  has  been  ever  since  adopted,  and  with  the 
same  rates  of  postage  as  continued  till  the  reign  of  queen 
[  333  1  Anne.^  After  the  Restoration  a  similar  office,  with  some  im- 
provements, was  established  by  statute  13  Car.  II.  c.  35, 

"  Rym.  Foed.  650.    20  Rym.  192.  '  Ibid,  21  Mar.  1649. 

■  20  Rym.  429.  •  Scobell,  368. 

•*  Com.  Jour.  28  Mar.  1642.  *  Com.  Journ,  9  June  1667.    Sco- 

»  Ibid,  7  Sept.  1644.  beU,  511. 
/6Mi.  21  Mar.  1649. 
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but  the  rates  of  letters  were  altered,  and  some  farther  regu- 
lations added,  by  the  statutes  9  Ann.  c.  10, 6  Geo.  I.  c.  21, 
26  Geo.  11.  c.  13,  5  Geo.  III.  c.  25,  7  Geo.  III.  c.  50, 
41  Geo.  III.  c.  7,  42  Geo.  III.  c.81,  46  Geo.  III.  c.  92, 
2  Wm.  IV.  c  15,  4  and  5  Wm.  IV.  e.  44,  and  many  other 
statutes,  all  of  whkh  have  been  repealed  and  consolidated 
by  the  General  Post-office  Act,  1  Vict.  c.  82,  and  penalties 
were  enacted,  in  order  to  confine  the  carriage  of  letters  to 
the  public  office  only,  except  in  some  few  cases :  a  provision, 
which  is  absolutely  necessary ;  for  nothing  but  an  exclusive 
right  can  support  an  office  of  this  sort:  many  riyal  inde- 
pendent offices  would  only  serve  to  ruin  one  another.  The 
privilege  of  letters  coming  free  of  postage,  to  and  from  mem- 
bers of  parliament,  was  claimed  by  the  house  of  commons 
in  1660,  when  the  first  legal  settlement  of  the  present  post- 
office  was  made  ;^  but  afterwards  dropped^  upon  a  private 
assurance  from  the  crown,  that  this  privilege  should  be  al- 
lowed the  members.^  And  accordingly  a  warrant  was  con- 
stantly issued  to  the  post-master-general,'  directing  the  al- 
lowance thereof,  to  the  extent  of  two  ounces  in  weight:  till 
at  length  it  was  expressly  confirmed  by  statute  4  Geo.  III. 
€•  24  :  which  added  many  new  regulations,  rendered  neces- 
sary by  the  great  abuses  crept  into  the  practice  of  franking; 
whereby  the  annual  amount  of  franked  letters  had  gradually 
increased,  from  23,600^.  in  the  year  1715,  to  170,700/.  in  the 
year  1763;^  and  since  this  period  it  has  been  found  neces- 
sary further  to  regulate  this  privilege,  and  by  an  act  of  her 
present  majesty,  1  Vict,  c.36,  it  is  fully  defined  and  declared, 
and  under  it  every  member  of  parliament  may  receive  fifteen 
letters  of  one  ounce  weight  a  day,  and  send  ten,  (s.  4) 
provided  that  the  whole  superscription  shall  be  written  by 
such  member  sending  the  same,  and  shall  contain  his  name, 
together  with  the  name  of  the  post-town  from  which  the 
same  is  intended  to  be  sent,  and  the  day,  months  and  year 
when  the  same  shall  be  put  into  the  post-office,  the  day  of 
the  month  to  be  in  words  at  length.  There  cannot  be  de- 
vised a  more  eligible  method  than  this  of  raising  money  upon 

*  Com.  Journ.  17  Dec.  1660.  «  Ibid,  26  Feb.  1734. 

"  Ibid,  22  Dec  1660.  ^  Ibid.  28  Mar.  1764. 

^  Ibid.  16  Apr.  1736. 
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the  subject :  for  therein  both  the  government  and  the  people 
find  a  mutual  benefit;  which  amounted  to  the  former  in  the 
year  ending  January  1839  to  the  sum  of  l^dSS^OOO^.  The 
government  thus  acquires  a  large  revenue :  and  the  people 
do  their  business  with  greater  ease,  expedition,  and  cheap- 

[  324  ]  ness,  than  they  would  be  able  to  do  if  no  such  tax  (and 
of  course  no  such  office)  existed.  And  it  is  believed  thut 
this  excellent  institution,  however  useful  it  is  to  the  public^ 
as  at  present  conducted,  is  yet  susceptible  of  further  im- 
provement. 

VI.  stamps.  VL  A  sixth  branch  of  the  perpetual  revenue  consists  in 
the  stamp  duties,  which  were,  in  the  time  of  Blackstone,  a 
tax  imposed  upon  all  parchment  and  paper  whereon  any 
legal  proceedings,  or  private  instruments  of  almost  any  na- 
ture whatsoever,  are  written ;  and,  also  upon  licenses  for 
retailing  wines,  letting  horses  to  hire,  and  for  certain  other 
purposes ;  and  upon  all  almanacks,  newspapers,  advertise- 
ments, cards,  dice,  and  pamphlets  containing  less  than  six 
sheets  of  paper.  These  imposts  are  very  various,  accord- 
ing to  the  nature  of  the  thing  stamped,  rising  gradually  from 
a  penny  to  thousands  of  pounds.  This  is  also  a  tax,  which 
though  in  some  instances  it  may  be  heavily  felt,  by  greatly 
increasing  the  expence  of  all  mercantile  as  well  as  many 
legal  proceedings,  yet  (if  moderately  imposed)  and  properly 
regulated,  is  of  service  to  the  public  in  general,  by  authenti- 
cating instruments,  and  rendering  it  much  more  difficult  than 
formerly  to  forge  deeds  of  any  standing ;  since,  as  the  officers 
of  this  branch  of  the  revenue  vary  their  stamps  frequently 
by  marks  perceptible  to  none  but  themselves,  a  man  that 
would  forge  a  deed  of  king  William  s  time,  must  know  and 
be  able  to  counterfeit  the  stamp  of  that  date  also.  In 
Fraujce  and  some  other  countries  the  duty  is  laid  on  the  con- 
tract itself,  not  on  the  instrument  in  which  it  is  contained ; 
(as,  with  us  too,  besides  the  stamps  on  the  indentures,  a  tax 
was  laid  by  statute  8  Ann.  c.  9,  of  6d.  in  the  pound,  upon 
every  apprentice-fee,  if  it  be  50/.  or  under;  and  I*,  in  the 
pound,  if  it  be  a  greater  sum)  but  this  tends  to  draw  the 
subject  into  a  thousand  nice  disquisitions  and  disputes  con- 
cerning the  nature  of  his  contract,  and  whether  taxable  or 
not ;  in  which  the  farmers  of  the  revenue  are  sure  to  have  the 
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advantage.'  The  first  institution  of  the  stamp  duties  was  by 
statute  5  &  6  W.  &  M.  c.  21,  and  they  have  since  in  many 
instances  been  increased  to  ten  times  their  original  amount. 

But  many  important  alterations  have  taken  place  in  this  Alterations 
branch  of  the  revenue  since  the  time  of  Blackstone.     The  time  of 

-      ,  -  Blackstone. 

stamp  duties  payable  on  proceedings,  as  well  in  the  several 
courts  of  law  and  equity  as  in  the  admiralty  and  ecclesiasti- 
cal courts,^  as  also  those  on  pamphlets^  and  almanacks^^  have 
been  entirely  repealed,  and  those  on  newspapers,  advertise- 
ments,^ cards,  and  dice,^  have  been  considerably  reduced ; 
but,  on  the  other  hand,  the  list  of  articles  requiring  a  stamp 
has  greatly  increased,  to  such  a  length  indeed  as  to  render 
it's  bare  enumeration  inconvenient     The  plan  also  of  affix^ 
ing  the  duty  according  to  the  amount  of  the  money  which 
passes  on  every  transfer  of  property;  the  ad  valorem  stamp, 
by  far  the  most  burdensome  and  serviceable  to   the  re- 
venue of  any,  and  reprobated  by  Blackstone  in  the  incon- 
siderable instance^  of  apprenticeship  indentures,  has  almost 
entirely  sprung  up  since  the  Commentaries  were  written* 
The  statutes  on  this  fruitful  subject  of  modem  legislation  are 
very  numerous,  the  principal  one  at  present,  the  schedules 
to  which  form  the  most  valuable  guides  to  a  knowledge  of 
this  branch  of  the  revenue  is  the  55  Geo.  III.  c.  184.^   But 
here  there  is  also  a  great  want  of  a  consolidation  of  acts  in 
which  indeed  some  progress  hasfi^  recently  been  made.     A 
stamp  duty  is  now  payable,  with  some  exemptions,  on  all  in- 
struments connected  with  real  or  personal  property,  whether 
inter  vivos,  or  of  a  testamentary  nature,  and  besides  the 
stamp  duty  payable  in  many  cases  on  the  instrument  itself; 
the  ad  valorem  duty  rises  in  amount  according  to  the  nature 
of  each  case.    Agreements,  bonds,  deeds,  receipts,  probates, 
and  legacies,  policies  of  insurance,  newspapers  and  adver- 
tisements, form  the  principal  items  in  the  list ;  but  there  is 

*  Sp.  of  L.  b,  xiii.  c.  9.  29  Geo.  IIL  c  51.    They  were  con- 

*  5  Geo.  IV.  c.  41.  soHdated  in  1804,  44  Geo,  III.  c.  98; 
•»  3  &  4  Wm.  IV.  c.  23.  further  augmented  in   1808  j   and  in 

•  4  &  5  Win.  IV.  c.  67.  1815  the  general  act  was  passed. 

<i  3  &  4  W.  IV.  0.  23.  *  A  bill  was  brought  in  in  session 

•  9  Geo.  IV.  c.  18.  1836,  but  was  not  pressed  by  the  go- 
'  The  stamp  acts  of  Geo.  III.  were,      vernment 

20  Geo.  IIL  c.  28.  23  Geo.  III.  c.  58. 
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hardly  a  transaction  of  business  whether  great  or  small,  which 

can  be  legal  and  effectual  without  benefiting  this  branch  of 

the  revenue. 

Duty  on  Another  very   productive  branch  of  revenue,  which,  is 

coaches  and  usually  classed  undcr  this  head,  has  arisen  since  the  time  of 

po8    ones.  gjngjj-gjQjjg^  ^j^g  ju|.y  qjj  stage-coaches  and  post-horses.     A 

weekly  account  is  rendered  by  each  post-master  of  the  num- 
ber of  carriages  and  horses  hired,  the  duty  being  payable  ac- 
cording to  the  number  of  miles  travelled,  and  the  number  of 
passengers ;  a  duty  is  also  payable,  which  promises  to  be 
very  considerable,  by  the  proprietors  of  railways  for  passen- 
gers conveyed  for  hire  in  carriages  drawn  by  steam,  or  other- 
wise.fif  The  sixth  branch  of  the  revenue  produced  during 
the  year  ending  January  5,  1839,  the  sum  of  6,612,927/. 

VII.  The  as.  VII.  A  scvcnth  branch  is  what  is  now  usually  called 
'  the  assessed  taxes,  and  by  a  recent  act^  the  boards  of  stamps 
and  taxes  are  consolidated,  and  all  the  duties  arising  from 
these  two  branches  of  the  revenue  are  collected  and  received 
under  the  direction  of  one  board  of  commissioners.  The 
assessed  taxes  consist  of  various  particulars.  1.  The 
first  of   which   has   been   usually   considered    the    house 

[  325  ]  and  window  duties.  As  early  as  the  Conquest  mention 
is  made  in  domesday-book  of  fumage  or  fuage,  vulgarly 
called  smoke  farthings,  which  were  paid  by  custom  to  the 
king  for  every  chimney  in  the  house.  And  we  read  that 
Edward  the  black  prince  (soon  after  his  successes  in 
France)  in  imitation  of  the  English  custom,  imposed  a 
tax  of  a  florin  upon  every  hearth  in  his  French  domi- 
nions.^ But  the  first  parliamentary  establishment  of  it  in 
England  was  by  statute  13  &  14  Car.  II.  c.  10,  whereby 

and  window  an  hereditary  revenue  of  2s.  for  every  hearth,  in  all  houses 
paying  to  church  and  poor,  was  granted  to  the  king  for  ever. 
And,  by  subsequent  statutes  for  the  more  regular  assessment 
of  this  tax,  the  constable  and  two  other  substantial  inha- 
bitants of  the  parish,  to  be  appointed  yearly,  (or  the  sur- 
veyor, appointed  by  the  crown,  together  with  such  constable 
or  other  public  officer)  were,  once  in  every  year,  empowered 
to  view  the  inside  of  every  house  in  the  parish.     But,  upon 

»  2  &  3  Wm.  IV.  c.  120.    3  &  4  2  &  3  Wm.  IV.  c.  120. 

Wm.  IV.  c.  48.     6&  7  Wm.  IV.  »  Mod. Un. Hist,  xxiii. 463.  Spelm, 

c.  45.    6  &  7  Wm.  IV.  c.  65.  Glots.  tit.  Fuage. 

*  4  &  5  Wm.  IV.  c.  60,  and  see 


«c 

t€ 


Ch.   Vlll.]  OF  THE  king's   REVENUE.  341 

the  Revolution,  by  statute  1  W.  &  M.  st.  1,  c.  10,  hearth- 
money  was  declared  to  be  "  not  only  a  great  oppression  to 
"  the  poorer  sort,  but  a  badge  of  slavery  upon  the  whole 
people,  exposing  every  man's  house  to  be  entered  into, 
and  searched  at  pleasure,  by  persons  unknown  to  him ; 
and  therefore,  to  erect  a  lasting  monument  of  their  ma- 
jesties goodness  in  every  house  in  the  kingdom,  the  duty 
"  of  hearth-money  was  taken  away  and  abolished."    This 
monument  of  goodness  remains  among  us  to  this  day:  but 
the  prospect  of  it  was  somewhat  darkened,  when  in  six 
years  afterwards  by  statute  7  Wm.  III.  c.  18,  a  tax  was  laid 
upon  all  houses  (except  cottages)  of  2s.y  afterwards  advanced 
to  Ss,  per  annunij  and  a  tax  also  upon  all  windows,  if  they 
exceeded  nine,  in  such  house.    Which  rates  have  been  from 
time  to  timeJ  varied,  being  soon  extended  to  all  windows 
exceeding  six ;  and  power  is  given  to  surveyors,  appointed 
by  the  crown,  to  inspect  the  outside  of  houses,  and  also  to 
pass  through  any  house  two  days  in  the  year,  into  any  court 
or  yard,  to  inspect  the  windows  there.     A  new  duty  fi-om  [  ^^^  J 
6d.  to   1^.  in  the  pound,  was   also  imposed  by  statutes 
18  Geo.   III.  c.  26,  and  19  Geo.  III.  c.  59,  on  every 
dwelling-house   inhabited,    together  with   the   offices   and 
gardens  therewith  occupied:  which  duty,  as  well  as  the 
former,  was  under  the  direction  of  the  commissioners  of  the 
land-tax.     These  were  further  increased  and  regulated  by 
the  48  Geo.  III.  c.  55,  and  the  3  &  4  Wm.  4,  c.  39,  but 
the  duty  on  houses  was  entirely  taken  off  in  the  year  1834 
by  Stat.  4  Wm.  IV.  c.  19,  and  considerable  reduction  has 
taken  place  in  the  window  duty.     The  4  Geo.  IV.  c.  11,  ^JJ^?** 
reduced  the  former  duties  to  one-half,  and  the  4  &  5  Wm.  IV. 
c.  73,  exempts    farm-houses    belonging    to    farms   under 
200/.  a-year  fi*om  the  payment  of  duties  on  windows  after 
5th  of  April  1834,  and  some  other  minor  exemptions  are 
also  made.     But  as  a  general  rule,  a  house  having  eight 
windows  or  lights  pays  a  duty  of  ISs.  per  annum:  nine 
windows  or  lights  1/.  U.,  and  so  on  in  an  inoreasing  ratio 
regulated  by  the  number  of  windows.'^ 

i  Stat.  20  Geo,  II.  c.  3.    31  Geo.  "  48  Geo.  III.  c.  55.      4  Geo.  IV. 

U.  c  22.    2  Geo.  III.  c.  8.    6  Geo.  c.  1 1,    6  Geo.  IV.  c.  7.    2  &  3  Wm. 

III.  c.  38,  and  24  Gio.   III.  $tu.  2,  IV.  c.  113.     4  &  6  Wm.  IV.  c.^4. 
c.  38. 
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Tax  on  male      g.  The  next  item  of  the  assessed  taxes  is  a  duty  of  II.  4^. 

lervants.  •111 

per  annum  for  every  male  servant  retained  or  eraployed  in 
the  several  capacities  specifically  mentioned  in  the  act  of 
parliament,  and  which  almost  amount  to  an  universality, 
except  such  as  are  employed  in  husbandry,  trade,  or  ma- 
nufactures.    A  tax   of  this  nature  was  first  imposed  by 
statute  17  Geo.  Til.  c.  39,  amended  by  19  Geo.  III.  c.  59, 
re-enacted  by  the  48  Geo.  III.  c.  55,  and  52  Geo.  III.  c.  93, 
and  reduced  to  its  present  rate  by  the  4  Geo.  IV.  c.  IK 
By  the  4  &  5  Wm.  IV.  c.  73,  s.  3,  male  servants  under 
eighteen  years  of  age  pay  no  duty.    This  is  also  under  the 
management  of  the  commissioners  of  stamps  and  taxes. 
3.  A  third  branch   is  the  duty  arising  from  licences  oi» 
9.  Carriages,  carriages.      In   1654  two  hundred  hackney  coaches  were 
coaches^      allowcd  withiu  London,  Westminster,  and  six  miles  round, 
under  the  direction  of  the  court  of  aldermen.^     By  statute 
13  &  14  Car.  II.  c.  S,  four  hundred  were  licensed;  and 
the  money  arising  thereby  was  applied  to  repairing  the 
streets."*     This  number  was  increased  to  seven  hundred  by 
statute  5  W.  &  M.  c.  2^,  and  the  duties  vested  in  the  crown: 
and  by  the  statute  9  Ann.  c.  ^3,  and  other  subsequent 
statutes  for  their  government,"  there  are  many  thousand 
licensed  coaches.     This  revenue  is  governed  by  the  com- 
missicMiers  of  stamps  and  taxes,^  and  is,  in  truth,  a  benefit 
to  the  subject ;  as  the  expense  of  it  is  felt  by  no  individual, 
[  327  ]  and  it's  necessary  regulations  have  established  a  competent 
jurisdiction ;    and   hackney   and  stage  coaches  and   their 
drivers  have  been  further  regulated  by  the  1  &  ^  Wm.  IV. 
c.  ^2,  and  an  act  oft  her  present  majesty,  1  &  2  Vict.  s.  79. 
But  the  duty  on  carriages,  at  first  confined  to  hackney  car- 
riages, is  now  much  more  extensively  levied,  and  consists  of 
a  duty  on  every  carriage,  with  certain  exemptions,  whether 
kept  for  private  use  or  for  hire.P    An  annual  duty  of  6/.  is 
payable  for  a  carriage  with  four  wheels  kept  for  private  use. 
5/.  5sp  for  a  four  wheeled  post  chaise,  and  if  drawn  only  by 

«  Scobell,  313.  •  1  &  2  Wm.  IV.  c.  22. 

"  Com.  Journ.  14  Feb.  1661.  p  48  Geo.  III.  c.  55,  and  52  Geo. 

■  10  Ann.  c.  19,  $  158.  12  Geo.  I.  HI.  c.93.  4  Geo,  IV.  c.  11.   1  Wm. 

c.  15.     7  Geo.  III.  c.  44.     10  Geo.  IV.  c.  35.     2  &  3  Wm.  IV.  c.  81. 

III.  c.  44.     11  Geo.  III.  c.  24,  28.  3  &  4  Wm.  IV.  c.  39.- 
12  Geo.  III.  c.  49. 
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one  horse,  4/.  10^.  A  carriage  with  two  wheels  pays  only 
3/.  6*.,  unless  drawn  by  two  or  more  horses,  when  it  pays 
4/.  lOs. :  but  if  the  price  of  the  carriage  has  never  exceeded 
21/.  it  is  exempted  from  duty.^ 

The  other  branches  of  the  assessed  taxes  may  be  briefly 
mentioned.     4.  A  duty  is  payable  on  horses  and  mulesi  4.  Horses. 
whether  kept  for  the  purpose  of  riding  or  drawing,  or  hiring, 
or  kept  for  the  purposes  of  husbandry,  which  are  specified 
in  the  statutes  passed  relative  to  this  subject.^ 

6.  A  duty  is  payable  on  dogs,  which  varies  from  8*.  6d,  to  baches. 
Is.  per  annum,  according  to  the  value  of  the  dog.^  6.  There 
is  not  only  a  duty  on  horses,  but  a  duty  on  horse-dealers.^ 
7.  A  seventh  branch  is  the  duty  on  hair  powder,  which  was 
formerly  much  more  productive  than  at  present.^  8.  The  next  . 
is  the  tax  on  armorial  bearings,  a  very  proper  tax,^  and  the 
9th  and  last  is  the  duty  payable  in  respect  of  killing  game, 
and  for  game-keepers.^  The  whole  annual  amount  of  all 
these  taxes  for  the  year  ending  January  the  5th  1839,  was 
3,654,818/. 

VIII.  The  eighth  and  last  branch  of  the  king's  extraordi- [  327  ] 
nary  perpetual  revenue  is  the  duty  upon  offices  and  pensions ; 
consisting  in  an  annual  payment  of  1^.  in  the  pound  (over 
and  above  all  other  duties)^  out  of  all  salaries,  fees,  and  per- 
quisites, of  offices  and  pensions  payable  by  the  crown,  ex- 
ceeding the  value  of  100/.  per  annum.     This  highly  popular  Duty  on  of. 
taxation  was  imposed  by  statute  31  Geo.  II.  c.  22,  and  is  pensions, 
under  the  direction  of  the  commissioners  of  the  land-tax. 


'  6  &  7  Win.  IV.  and  1  Vict.  c.  61. 

'  48  Geo.  in.c.  55.  52  Geo.  III. 
C.93.  4Geo.  IV.c.  11.  IWm.IV.c. 
35.  3&4Win.IV.c.39.  4&5Wm. 
IV.  c.  78,  and  5  &  6  W^ra.  IV.  c.  64. 

•  48  Geo.  III.  c.  55.  52  Geo.  III. 
c.93.  3&4Wm.lV.c.39.  4&5 
Wm.  IV.  c.  73. 

<  43  Geo.  III.  c.  161.  62  Geo. 
III.  c.93. 

*"  43  Geo.  UI.  c.  161.  48  Geo. 
III.  c.  55.     52  Geo.  III.  c.  93. 

""  48  Geo.  III.  c.  55.  52  Geo.  III. 
c.93. 

^  48  Geo.HL  c.  55.  54  Geo.UI. 


c.  141.    55Geo.  III.C.44. 

'  Previous  to  this,  a  deduction  of 
6d.  in  the  pound  was  charged  on  aU 
pensions  and  annuities,  and  all  sala- 
ries, fees,  and  wages  of  aU  offices  of 
profit  granted  by  or  derived  from  the 
crown ;  in  order  to  pay  the  interest  at 
the  rate  of  three  per  cent,  on  one  mil- 
lion, which  was  raised  for  discharging 
the  debts  on  the  civil  list,  by  statutes 
7  Geo.  I.  St.  1,  c.  27.  11  Geo.  I. 
c.  17,  and  12  Geo.  I.  e.  2.  This  mil- 
lion,  being  charged  on  this  particular 
fund,  is  not  considered  as  any  part  of 
the  nationa]  debt« 
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Salaries,  offices  and  pensions  are  now  subject  ta  three 
duties  those  of  l^*,  6i.  and  4s.  in  the  pounds 

Amonntof  Xhe  dear  net  produce  of  these  several  branches  of  the 
revenue,  after  all  charges  of  collecting  and  management  paid» 
amounted,  in  the  time  of  Blackstone,  annually  to- about  seven 
millions  and  three  quarters  sterling :  besides  more  than  two 
millions  and  a  quarter  raised  by  the  land  and  mak-tax..  Th& 
gross  income  for  the  year  ending  January  the  6th  18S9^ 
arising  from  all  branches  of  the  revenue,  amounted  to  the 

Apptopria.   sum  of  44,176>014Z,     HoW  this  immense  sum  is  appropriated 

?e^«!!*  i*  next  to  be  considered.  And  this  is,  first  and  principally, 
to  the  payment  of  the  interest  of  the  national  debt. 

First  in  the       In  order  to  take  a  clear  and  comprehensive  view  of  the 

payment  of  * 

JJcjntenwt  nature  of  this  national  debt,  it  must  first  be  premised,  that 
^Taf  this*^  after  the  Revolution,  when  our  new  connections  with  Europe 
debt  is        introduced  a  new  system  of  foreign  polities,  the  expenses  of 
the  nation,  not  only  in  settling  the  new  establishment,  but  ini 
[  528  ]  maintaining  long  wars,  as  {principals,  on  the  continent,  for 
the  security  of  the  Dutch  barrier,  reducing  the  French  mo- 
narchy,  settling  the   Spanish   succession,   supporting    the 
house  of  Austria,  maintaining  the  liberties  of  the  Germanic 
body,  attempting  to  subdue  the  revolted  colonies  of  America, 
restoring  the  house  of  Bourbon  to  the  throne  of  France  after 
the  first  French  revolution,  and  other  purposes,  increased  to> 
an  unusual  degree :  insomuch  that  it  was  not  thought  advi- 
sable to  raise  all  the  expenses  of  any  one  year  by  taxes  to 
be  levied  within  that  year,  lest  the  unaccustomed  weight  of 
them  should  create  murmurs  among  the  people.     It  was 
therefore  fhe  policy  of  the  times  to  anticipate  the  revenues; 
of  their  posterity,  by  borrowing  immense  sums  for  the  cur- 
rent service  of  the  state,,  and  to  lay  no  more  taxes  upon  the 
subject  than  would  suffice  to  pay  the  annual  interest  of  the 
sums  so  borrowed  :  by  this  means  converting  the  principal 
debt  inta  a  new  species  of  property,  transferable  from  one 
man  to  another  at  any  time  and  in  any  quantity.    A  system 
which  seems  to  have  had  its  original  in  the  state  of  Florence, 
A.JD.  1344:  which  government  then  owed  about  60,000/. 
vrhcn  e<  m-  Sterling :  and,  being  unable  to  pay  it,  formed  the  principal 
*^*"'^*  *      into  an  aggregate  sum,  called  metaphorically  a  moitnt  or 

y  JMr.  J.  Coleridge's  BOte» 
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banky  the  shares  whereof  were  transferable  like  our  stocks, 
with  interest  at  5  per  cent,  the  prices  varying  according  to 
the  exigencies  of  the  state.'     This  policy  of  the  English  par- 
liament laid  the  foundation  of  what  is  called  the  national 
debt:   for  a  few   long  annuities  created  in  the  reign   of 
Charles  II.  will  hardly  deserve  that  name.     The  first  trans- 
action which  assumed  the  character  of  a  permanent  loan  was 
in  the  year  1693,  and  the  example  then  set  has  been  so 
closely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  since,  that  the  capital  of  the  national  debt  (funded 
and   unfunded)  amounted  at  the  close  of  the   session  in  itsuMmat. 
June   1777,   to   about   an  hundred  and  thirty-six  millions ; 
at  the  close  of  the  session  in  July   1786,   to  about  two 
hundred  and  thirty-nine  millions,  and  on  the  5th  of  Ja- 
nuary,  1838,  the  total  funded  debt  was  764,704,057/.,  and 
the  unfunded  debt  upwards  of  twenty-eight  millions  more: 
to  pay  the  interest  of  which,  the  extraordinary  revenues  just 
now  enumerated  are  in  the  first  place  mortgaged,  and  made 
perpetual  by  parliament.      Perpetual,   I  say ;  but  still  re-  [  329  ] 
deemable  by  the  same  authority  that  imposed  them  :  which, 
if  at  any  time  can  pay  ofi*  the  capital  will  abolish  those 
taxes  which  are   raised   to   discharge  the  interest.     This 
interest  for  the  year  ending  January  the  5th,  1838,  amounted 
to  the  sum  of  24,215,779/.,  and  certain  terminable  annuities 
to  the  sum  of  4,195,745/.,  the  charges  of  management,  which 
have  of  late  been  much  reduced,  being   132,482/.,  a  total  of 
29,480,694/.  being  nearly  one-fourth  of  the  amount  of  the 
principal  debt  in  the  time  of  Blackstone.^ 

By  this  means  the  quantity  of  property  in  the  kingdom  is  AdraDUges 
greatly  increased  in  idea,  compared  with  former  times :  yet,  vaBtages  of 
if  we  coolly  consider  it,  not  at  all  increased  in  reality.  We 
may  boast  of  large  fortunes,  and  quantities  of  money  in  the 
funds.  But  where  does  this  money  exist?  It  exists  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  security : 
and  that  is  undoubtedly  sufficient  for  the  creditors  of  the 
public  to  rely  on.  But  then  what  is  the  pledge,  which  the 
public  faith  has  pawned  for  the  security  of  these  debts? 

*  Pro  tempore,  pro  tpe,  pro  commodOf       116. 
minuitureorHtnpretiumatqueaugesrit,  *  See  Pari.  Paper,  No.  528,  sew. 

Aretin.     See  Mod.  Ud.  Hist,  xxxvi.      1838. 
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The  land,  the  trade,  and  the  personal  industry  of  tiie  subject ; 
from  which  the  money  must  arise  that  supplies  the  several 
taxes.  In  these  therefore,  and  these  only,  the  property  of 
the  public  creditors  does  really  and  intrinsically  exist :  and  of 
course  the  land,  the  trade,  and  the  personal  industry  of  indi- 
viduals, are  diminished  in  their  true  value  just  so  much  as 
they  are  pledged  to  answer.  If  A.*s  income  amounts  to  100/. 
per  annum  ;  and  he  is  so  far  indebted  to  B.,  that  he  pays  him 
SOL  per  annum,  for  his  interest ;  one-half  of  the  value  of  A.'s 
property  is  transferred  to  B.  the  creditor.  The  creditor's 
property  exists  in  the  demand  which  he  has  upon  the  debtor, 
and  no  where  else ;  and  the  debtor  is  only  a  trustee  to  his 
creditor  for  one-half  of  the  value  of  his  income.  In  short, 
the  property  of  a  creditor  of  the  public  consists  in  a  certain 
portion  of  the  national  taxes :  by  how  much  therefore  he  is 
the  richer,  by  so  much  lihe  nation,  which  pays  these  taxes,  is 
the  poorer. 

The  only  advantage  that  can  result  io  a  nation  from 
public  debts,  is  the  increase  of  circulation  by  multiplying 
the  cash  of  the  kingdom,  and  creating  a  new  species  of  cur- 
rency, assignable  at  any  time  and  in  any  quantity  ;  always 
therefore  ready  to  be  employed  in  any  beneficial  undertaking, 
by  means  of  this  its  transferable  quality ;  and  yet  producing 
some  profit  even  when  it  lies  idle  and  unemployed.  A  certain 
proportion  of  debt  seems  therefore  to  be  highly  useful  to  a 
trading  people ;  but  what  that  proportion  is,  it  is  not  for  me 
[  380  ]  to  determine.  Thus  much  is  indisputably  certain,  that  the 
present  magnitude  of  our  national  incumbrances  very  far 
exceeds  all  calculations  of  commercial  benefit,  and  is  pro- 
ductive of  the  greatest  inconveniences.  For,  first,  the 
enormous  taxes,  that  are  raised  upon  the  necessaries  of  life 
for  the  payment  of  the  interest  of  this  debt,  are  a  hurt  both 
to  trade  and  manufactures,  by  raising  the  price  as  well  of  the 
artificer's  subsistence,  as  of  the  raw  material,  and  of  course, 
in  a  much  greater  proportion,  the  price  of  the  commodity 
itself.  Nay,  the  very  increase  of  paper-circulation  itself, 
when  extended  beyond  what  is  requisite  for  commerce  or 
foreign  exchange,  has  a  natural  tendency  to  increase  the 
price  of  provisions  as  well  as  of  all  other  merchandize.  For, 
as  its  effect  is  to  multiply  the  cash  of  the  kingdom,  and  this 
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to  such  an  extent  that  much  must  remain  unemployed,  that 
cash  (which  is  the  universal  measure  of  the  respective  values 
of  all  other  commodities)  must  necessarily  sink  in  its  own 
value,^  and  every  thing  grow  comparatively  dearer.  Se- 
condly, if  part  of  this  debt  be  owing  to  foreigners,  either 
they  draw  out  of  the  kingdom  annually  a  considerable 
quantity  of  specie  for  the  interest ;  or  else  it  is  made  an 
argument  to  grant  them  unreasonable  privileges,  in  order  to 
induce  tbem  to  reside  here.  Thirdly,  if  the  whole  be  owing 
to  subjects  only,  it  is  then  charging  the  active  and  industri- 
ous subject,  who  pays  his  share  of  the  taxes,  to  maintain  the 
indolent  and  idle  creditor  who  receives  them.  Lastly,  and 
principally,  it  weakens  the  internal  strength  of  a  state,  by 
anticipating  those  resources  which  should  be  reserved  to 
defend  it  in  case  of  necessity.  The  interest  we  now  pay  for 
our  debts  would  be  nearly  sufficient  to  maintain  any  war, 
that  any  national  motives  could  require.  And  if  our  ances- 
tors in  king  William's  time  had  annually  paid,  so  long  as 
their  exigencies  lasted,  even  a  less  sum  than  we  now 
annually  raise  upon  their  accounts,  they  would  in  the  time 
of  war  have  borne  no  greater  burdens,  than  they  have 
bequeathed  to  and  settled  upon  their  posterity  in  time  of 
peace;  and  might  have  been  eased  the  instant  the  exigence 
was  over. 

The  respective  produces  of  the  several  taxes  beforemen-  [  331  ] 
tioned  were  originally  separate   and  distinct  funds;  being  The  produce 

of  the  taxes 

securities  for  the  sums  advanced  on  each  several  tax,  and  for  ^cro  for. 

1  1  r»  1  •      1  .1  merlyscpa- 

them  only,  out  at  last  it  became  necessary,  m  order  to  rate  fimd«. 
avoid  confusion,  as  they  multiplied  yearly,  to  reduce  the 
number  of  these  separate  funds,  by  uniting  and  blending 
them  together ;  superadding  the  faith  of  pai'liament  for  the 
general  security  of  the  whole.  So  that  there  were  only  three 
capital  funds  of  any  account,  the  aggregate  fund,  and  the 
general  fund,  so  called  from  such  union  and  addition ;  and 
the  South  Sea  fund,  being  the  produce  of  the  taxes  appropri- 
ated to  pay  the.  interest  of  such  part  of  the  national  debt  as 
was  advanced  by  that  company  and  its  annuitants.  And  by 
the  statute  27  Geo.  III.  c.  13,  these  three  funds  have  been 
united  together,  and  form  the  consolidated  fund,  and  the 

^  See  page  287. 
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consoii.  consolidated  fund  of  England  and  Ireland  have  since  been 
united  by  the  56  Geo.  III.  c  98.  This  last  fund  has  become 
the  great  national  security,  and  its  whole  produce,  thus  aggre- 
gated, is  liable  to  pay  such  interest  or  annuities  as  were 
formerly  charged  upon  each  distinct  fund ;  the  faith  of  the 
legislature  being  moreover  engaged  to  supply  any  casual 
deficiencies. 

The  surplus      The  customs,  exciscs,  and  other  taxes,  which  arei  to  sup- 

of  the  annual  ..i/*ii  i*  .•  •• 

revenue      port  thcsc  tunus,  depending  on  contingencies,  upon»  exports, 

after  an-        •  ^  •  •  i       i  /i 

Bwering       imports,  and  consumptions,  must  necessarily  be  of  a  very 

charsresmrere  « 

directed  to  Uncertain  amount;  but  though  some  of  them  have  proved 
ingfimd.  '  uuproductivc,  and  others  deficient,  the  sum  total  hath  almost 
always  been  considerably  more  than  was  sufficient  to  answer 
the  charge  upon  them.  The  surplusses  therefore  of  the 
three  great  national  funds,  the  aggregate,  general,  and  South 
Sea  funds,  over  and  above  the  interest  and  annuities  charged 
'7*«-  upon   them,  in  the   year   1716,  were  directed   by  statute 

3  Geo,  I.  c.  7,  to  be  carried  together,  and  to  attend  the 
disposition  of  parliament;  and  was  usually  denominated  the 
sinking  fund,  because  originally  destined  to  sink  and  lower 
the  national  debt.  To  this  was  added  many  other  entire 
duties,  granted  in  subsequent  years ;  and  the  annual  interest 
of  the  sums  borrowed  on  their  respective  credits  was  charged 
on  and  payable  out  of  the  produce  of  the  sinking  fund« 
However  the  neat  surplusses  and  savings,  after  all  deduc- 
tions paid,  amounted  annually  to  a  very  considerable  sum. 
For  as  the  interest  on  the  national  debt  has  been  at  several 
times  reduced,  (by  the  consent  of  the  proprietors,  who  had 
[  332  ]  their  option  either  to  lower  their  interest  or  be  paid  their 
principal)  the  savings  from  the  appropriated  revenues  came 
at  length  to  be  extremely  large.  And  in  the  year  1786  by 
statute  26  Geo.  III.  c.  31,  a  plan  was  established  for  the 
gradual  extinction  of  the  national  debt  This  was  formed 
to  a  certain  extent  on  the  act  of  Geo.  I.,  and  it  was  in- 
tended by  raising  an  estimated  surplus  of  900,000/.  in  the 
revenue  to  one  million,  by  the  imposition  of  new  taxesy 
and  vesting  this  sum  annually  in  commissioners  to  form  a 
fund  which  might  be  appropriated  to  this  highly  desirable 
object ;  and  had  the  operation  of  this  fund  been  confined  to 
the  simple  and  legitimate  object  proposed  at  its  first  adop- 
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tion,  it  would  have  been  highly  beneficial ;  but  the  fallacy 
of  the  plan  consisted  in  the  continuance  and  enlargement  of 
its  operation  during  periods  when  no  surplus  revenue  existed, 
and  where,  for  the  very  purpose  of  maintaining  the  show  of 
thus  redeeming  the  national  incumbrances,  it  became  neces- 
sary to  augment  the  public  debts  to  a  disadvantage.     This 
is  now  universally  allowed :  and  by  the  act  10  Geo.  IV, 
c.  27,  which  came  into  operation  on  the  5th  of  July,  1829, 
it  is  en^ted  that  the  sum  thenceforth  annually  applicable 
to  the  reduction  of  the  national  debt,  shall  be  the  sum  which 
shall  appear  to  be  the  amount  of  the  whole  actual  annual 
surplus  revenue  beyond  the  expenditure  of  the  United 
Kingdom.     This  sinking  fund   is   the   last  resort  of  the 
nation ;  its  only  domestic  resource  on  which  must  chiefly 
depend  all  the  hopes  we  can  entertain  of  ever  discharging 
or  moderating  our  incumbrances.     And  therefore  the  pru- 
dent and  steady  application  of  the  sums  now  arising  from 
this  fund,  is   a  point  of  the  utmost  importance,  and  well 
worthy  the   serious   attention   of  parliament;    which   was 
thereby  enabled,  in  the  year  1765,  to  reduce  above  two 
millions  sterling  of  the  public  debt :  and  several  additional 
millions  in  several  succeeding  years.     The   sums    received 
by  the  commissioners  under  the  10  Geo.  IV.  c.  27,  towards 
the  reduction  of  the  debt  in  the  year  ending  January  the 
5th  1838  were,  sinking  fund  1,300,610/.  7s.  9d.,  donations 
and  bequests  7,238/.  5s.  lOd. 

But,  before  any  part  of  the  consolidated  fund,  (the  sur-  2Jted  fSnd"* 
plusses  whereof  are  one  of  the  chief  ingredients  that  form  ^^J^or 
the  sinking  fund)  can  be  applied  to  diminish  the  principal  SlS^the 
of  the  public  debt,  it  stands  mortgaged  by  parliament  to  SSS^and"'*' 
raise  an  annual  sum  for  the  maintenance  of  the  king's  house-  «*v""st. 
hold  and  the  civil  list.     For  this  purpose,  in  the  reigns,  pre-  [  333  ] 
ceding  that  of  George  III.,  the  produce  of  certain  branches 
of  the  excise  and  customs,  the  post-office,  the  duty  on  wine  the  myai 
licenses,  the  revenues  of  the  remaining  crown  lands,  theandcivu 
profits  arising  from  courts  of  justice,  (which  articles  include 
all  the  hereditary  revenues  of  the  crown)  and  also  a  clear 
annuity  of  120,000/.  m  money,  were  settled  on  the  king  for 
life,  for  the  support  of  his  majesty's  household,  and  the 
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honour  and  dignity  of  the  crown.  And,  as  the  amount  of 
these  several  branches  was  uncertain,  (though  in  the  reign 
of  Geo.  II.  they  were  computed  to  have  sometimes  raised 
almost  a  million)  if  they  did  not  arise  annually  to  800,000/. 
the  parliament  engaged  to  make  up  the  deficiency.  But 
his  majesty  George  the  third  having,  soon  after  his  ac- 
cession, spontaneously  signified  his  consent,  that  his  own 
hereditary  revenues  might  be  so  disposed  of  as  might  best 
conduce  to  the  utility  and  satisfaction  of  the  public ;  and 
having  graciously  accepted  the  limited  sum  of  800,000/.  per 
annum  for  the  support  of  his  civil  list ;  the  said  hereditary 
and  other  revenues  were  carried  into  and  made  a  part  of  the 
aggregate  fund,  and  the  aggregate  fund  was  charged  ^  with 
the  payment  of  the  whole  annuity  to  the  crown  of  800,000/. 
which,  being  found  insufficient,  was  increased  in  1777  to 
900,000/.  ^^r  annum.  Hereby  the  revenues  themselves, 
being  put  under  the  same  care  and  management  as  the  other 
branches  of  the  public  patrimony,  produce  more  and  are 
better  collected  than  heretofore ;  and  the  public  was  still  a 
gainer  of  near  100,000/.  per  annum  by  this  disinterested 
conduct  of  his  majesty. 
Th«ir  On  the  accession  of  George  IV.  he  also  placed  his  interest 

amount  in      ^  °  *  , 

the  reigns  of  in  the  hereditary  revenues  of  the  crown  at  the  disposal  of 
^?,v'Y*  .    the  house  of  commons,  and  they  were  carried  to  the  consoli- 

andVictona.  '  -^ 

dated  fund  for  his  life,  1  Geo.  IV.  c.  1 ;  and  by  the  same 
statute,  a  revenue  of  850,000/*  in  England,  and  207,000/.  in 
Ireland,  was  granted  to  his  majesty  for  life.  On  the  acces- 
sion of  William  IV.  the  hereditary  revenues  of  the  crown 
were  also  surrendered  in  the  same  manner,  and  the  clear 
yearly  sum  of  510,000/.  was  directed  to  be  paid  out  of  the 
consolidated  fund,  for  the  support  of  his  majesty's  house- 
hold and  of  the  honour  and  dignity  of  the  crown,  1  Wm.  IV. 
c.  25.  And  by  the  same  statute,  the  civil  list  was  relieved 
from  those  expenses  which  had  no  immediate  connection 
with  the  royal  dignity,  or  personal  comfort  of  the  sovereign, 
but  which  belonged  rather  to  the  civil  government  of  the 
state.  It  was  also  provided  that  if  the  civil  list  ever  exceeded 
the  sum  of  539,000/.,  the  particulars  and  cause   of  such 

*  Stat.  1  Geo.  III.  c.  1. 
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excess  was  to  be  laid  before  parliament.  On  the  accession  of 
her  present  majesty,  a  similar  course  was  pursued  in  all  par- 
ticulars. By  the  1  Vict.  c.  2,  the  hereditary  revenues  of 
the  crown  were  carried  to  the  consolidated  fund  during  the 
life  of  her  majesty,  (s.  2.)  and  the  yearly  sum  of  385,000/.  is 
to  be  paid  out  of  the  consolidated  fund,  for  the  support  of  her 
majesty's  household,  and  the  honour  and  dignity  of  the 
crown ;  and  by  s.  10  it  is  enacted  that  whenever  the  total 
charge  on  the  civil  list  shall  in  any  year  exceed  the  sum  of 
400,000/.,  an  account  of  the  particulars  shall  be  laid  before 
parliament. 

The  expenses  defrayed  by  the  civil  list  were  those  that  in  [  334  ] 
any  shape  related  to  civil  government ;  as,  the  expenses  of 
the  royal  household ;  the  revenues  allotted  to  the  judges, 
previous  to  the  year  1758;  all  salaries  to  officers  of  state, 
and  every  of  the  king's  servants ;  the  appointments  to  foreign 
ambassadors ;  the  maintenance  of  the  queen  and  royal 
family;  the  king's  private  expenses,  or  privy  purse;  and 
other  very  numerous  outgoings,  as  secret  service  money, 
pensions,  and  other  bounties :  which  sometimes  have  so  far 
exceeded  the  revenues  appointed  for  that  purpose,  that 
application  has  been  made  to  parliament  to  discharge 
the  debts  contracted  on  the  civil  list ;  as  particularly  in 
1724,  when  one  million  was  granted  for  that  purpose 
by  the  statute  11  Geo.  I.  c.  17,  and  in  1769  and  1777, 
when  half  a  million  and  600,000/.  were  appropriated 
to  the  like  uses,  by  the  statutes  9  Geo.  III.  c.  34,  and 
17  Geo.  III.  c.  47. 

But  at  the  commencement  of  the  last  reign  an  alteration 
as  to  this  was  made,  and  the  revenues  of  the  judges,  the 
appointments  to  the  foreign  ambassadors,  and  the  mainte- 
nance of  the  royal  family,®  were  charged  on  the  consolidated 
fund,to  which  is  now  added  the  secret  service  money  and  the 
only  charges  on  the  allowance  to  her  present  majesty,  are  the 
following : — 

•  The  allowances  to  the  various  to  the  sum  of  278,857/.  By  an  act  of 
branches  of  the  royal  family  were  for-  the  present  queen,  1  &  2  Vict.  c.  8, 
merly  charged  on  the  civil  list,  but  her  majesty  is  enabled  to  grant  an  an- 
they  are  now  charged  on  the  consoli-  nual  sum  of  30,000/.  to  her  royal  high- 
dated  fund.  1  \Vm.  IV.  c.  25,  and  ness  the  duchess  of  Kent,  charged  on 
1  &  2  Wm.  IV.  c.  20.  These  al-  this  fund, 
lowances  in  the  year  1838,  amounted 


362  OF  THE  king's  revenue.  [Ch.  viil 

First  class:  -  -  For  her  majesty's  privy  purse        60,000 

Second  class :  -  Salaries  of  her  majesty's  house- 
hold and  retired  allowances  -  131,260 

Third  class :  -  Expenses  of  her  majesty's  house- 
hold ...        -  172,500 

Fourth  class :  -  Royal  bounty,  alms,  and  special 

services 13,200 

Fifth  class :  -  -  Pensions  to  the  extent  of  1,200/. 

per  annum.^ 

Sixth  class  :    -  Unappropriated  monies  -        -      8,040 


£.385,000 


Stti"^^       The  civil  list  is  indeed  properly  the  whole  of  the  king's 
"»*•  revenue  in  his  own  distinct  capacity ;  the  rest  being  rather 

the  revenue  of  the  public,  or  its  creditors,  though  collected 
and  distributed  again,  in  the  name  and  by  the  officers  of  the 
crown :  it  now  standing  in  the  same  place,  as  the  hereditary 
income  did  formerly ;  and,  as  that  has  gradually  diminished, 
the  parliamentary  appointments  have  increased.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
600,000/.  a-year  :&  that  of  king  Charles  I.  was*^  800,000/. 
and  the  revenue  voted  for  king  Charles  II.  was*  1,200,000/. 
though  complaints  were  made  (in  the  first  years  at  least)  that 
it  did  not  amount  to  so  muchJ  But  it  must  be  observed, 
that  under  these  sums  were  included  all  manner  of  public 
expenses ;  among  which  lord  Clarendon  in  his  speech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times 
more  than  before  the  former  troubles.^  The  same  revenue, 
r  335  1  subject  to  the  same  charges,  was  settled  on  king  James  II.  :^ 
but  by  the  increase  of  trade,  and  more  frugal  management, 
it  amounted  on  an  average  to  a  million  and  a  half  per  annum, 
(besides  other  additional  customs,  granted  by  parliament,™ 
which  produced  an  annual  revenue  of  400,000/.)  out  of 

'  This  item  has  been  much  reduced  J  Ilnd,  4  Jun.  1663.    Lord  Clar. 

under  the  1  &  2  Vict.  c.  2.  ibid, 

■  Lord  Clar.  continuation,  163.  ^  Lord  Clar.  165. 

>»  Com.  Joum.  4  Sept.  1660.  '  Stat.  1,  Jac.  IL  c.  1. 

«  Ibid.  "  Ibid.  c.  3  &  4. 
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which  his  fleet  and  army  were  maintained  at  the  yearly  ex- 
pense of"  1,100,000/.  After  the  Revolution,  when  the  par- 
liament took  into  its  own  hands  the  annual  support  of  the 
forces  both  maritime  and  military,  a  civil  list  revenue  was 
settled  on  the  new  king  and  queen,  amounting  with  the 
hereditary  duties,  to  700,000/.  per  awaum?  and  the  same 
was  continued  to  queen  Anne  and  king  George  I.P  That 
of  king  George  II.  we  have  seen,  was  nominally  augmented 
to^  800,000/.,  and  in  fact  was  considerably  more :  and  that  of 
George  III.  was  avowedly  increased  to  the  limited  sum  of 
900,(X)0/.  That  of  George  IV.  was  further  increased  to  the 
sum  of  1,057,000/.  That  of  William  IV.  was  settled  at 
510,000/.  and  that  of  her  present  majesty  at  385,000/.,  but 
with  respect  to  our  last  and  our  present  sovereign  the 
charges,  as  we  have  already  seen,  are  much  lighter.  And 
upon  the  whole  it  is  doubtless  much  better  for  the  crown, 
and  also  for  the  people,  to  have  the  revenue  settled  upon  the 
modern  footing  rather  than  the  ancient  For  the  crown ;  ^/JJJ***!^ 
because  it  is  more  certain,  and  collected  with  greater  ease:  sentmodeof 
for  the  people ;  because  they  are  now  delivered  from  the  **^®  "^^ 
feudal  hardships,  and  other  odious  branches  of  the  prero- 
gative. And  though  complaints  have  sometimes  been  made 
of  the  increase  of  the  civil  list,  yet  if  we  consider  the  sums 
that  have  been  formerly  granted,  the  limited  extent  under 
which  it  is  now  established,  the  revenues  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  and  (above  all)  the 
diminution  of  the  value  of  money  compared  with  what  it  was 
worth  in  the  last  century,  we  must  acknowledge  these  com- 
plaints to  be  void  of  any  rational  foundation :  and  that  it  is 
impossible  to  support  that  dignity,  which  a  king  of  Great 
Britain  should  maintain,  with  an  income  in  any  degree  less 
than  what  is  now  established  by  parliament. 

This  finishes  our  inquiries  into  the  fiscal  prerogatives  <^2Sion8  on 
the  king;  or  his  revenue,  both  ordinary  and  extraordinary.  ^J^^^e. 
We  have  therefore  now  chalked  out  all  the  principal  outlines  r  33(3  1 
of  this  vast  title  of  the  law,  the  supreme  executive  magis- 
trate, or  the  king's  majesty,  considered  in  his  several  capa- 

•  Com.    Journ.    I  Mar.  20  Mar.  '  Com.    Journ.    17   Mar.    1701- 
1688.                                                         11  Aug.  1714. 

•  Ibid.  14  Mar.  1701.  ^  Stat.  1  Geo.  11.  c.  L 

A   A 
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cities  and  points  of  view.  But,  before  we  entirely  dismiss 
this  subject,  it  may  not  be  improper  to  take  a  short  compara- 
tive review  of  the  ppwer  of  the  executive  magistrate,  or  pre- 
rogative of  the  crown,  as  it  stood  in  former  days,  and  as  it 
The  former  statids  at  present.  And  we  cannot  but  observe,  that  most  of 
JowCT^^e  the  laws  for  ascertaining,  limiting,  and  restraining  this  pre- 
crown.  rogative  have  been  made  within  the  compass  of  little  more 
than  a  century  past;  from  the  petition  of  right  in  3  Car.  I. 
to  the  present  time.  So  that  the  powers  of  the  crown  are  now 
to  all  appearance  greatly  curtailed  and  diminished  since  the 
reign  of  king  James  the  first :  particularly,  by  the  abolition 
of  the  star-chamber  and  high  commission  courts  in  the  reign 
of  Charles  the  first,  and  by  the  disclaiming  of  martial  law, 
and  the  power  of  levying  taxes  on  the  subject,  by  the  same 
prince :  by  the  disuse  of  forest  laws  for  a  century  past :  and 
by  the  many  excellent  provisions  enacted  under  Charles  the 
second;  especially  the  abolition  of  military  tenures,  pur- 
veyance, and  pre-emption  ;  the  habeas  corptis  act ;  and  the 
act  to  prevent  the  discontinuance  of  parliaments  for  above 
three  years;  and,  since  the  Revolution,  by  the  strong  and 
emphatical  words  in  which  our  liberties  are  asserted  in  the 
bill  of  rights,  and  act  of  settlement ;  by  the  act  for  triennial, 
since  turned  into  septennial,  elections ;  by  the  exclusion  of 
certain  officers  from  the  house  of  commons ;  by  rendering 
the  seats  of  the  judges  permanent,  and  their  salaries  liberal 
and  independent;  by  restraining  the  king's  pardon  fi*om 
obstructing  parliamentary  impeachments ;  and  above  all  by 
the  passing  of  the  reform  act.  Besides  all  this,  if  we  con- 
sider how  the  crown  is  impoverished  and  stripped  of  all  its 
ancient  revenues,  so  that  it  must  greatly  rely  on  the  liberality 
of  parliament  for  its  necessary  support  and  maintenance,  we 
may  perhaps  be  led  to  think,  that  the  balance  is  inclined 
pretty  strongly  to  the  popular  scale,  and  that  the  executive 
magistrate  has  neither  independence  nor  power  enough  left 
to  form  that  check  upon  the  lords  and  commons,  which  the 
founders  of  our  constitution  intended. 
Benefits  But,  on  the  Other  hand,  it  is  to  be  considered,  that  everv 

which  the  .  ^  J 

crown         prince,  in  the  first  parliament  after  his  accession,  has  by 

[  337  ]  lo'^g  usage  a  truly  royal  addition  to  his  hereditary  revenue 

settled  upon  him  for  his  life ;  and  has  never  any  occasion 
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to  apply  to  parliament  for  supplies,  but  upon  some  public 
necessity  of  the  whole  realm.     This  restores  to  him  that 
constitutional  independence,  which   at  his  first  accession 
seems,  it  must  be  owned,  to  be  wanting.     And  then,  with 
regard  to  power,  we  may  find  perhaps  that  the  hands  of 
government  are  at  least  sufficiently  strengthened ;  and  that 
an  English  monarch  is  now  in  no  danger  of  being  over- 
borne by  either  the  nobility  or  the  people.  The  instruments 
of  power  are  not  perhaps  so  open  and  avowed  as  they 
formerly  were,  and  therefore  are  the  less  liable  to  jealous 
and  invidious  reflections ;  but  they  are  not  the  weaker  upon 
that  account.     In  short,  our  national  debt  and  taxes  (besides  its  great  pa^ 
the  inconveniences  before  mentioned)    have  also  in  their 
natural  consequences  thrown  such  a  weight  of  power  into 
the  executive  scale  of  government,  as  we  cannot  think  was 
intended  by  our  patriot  ancestors ;  who  gloriously  struggled 
for  the  abolition  of  the  then  formidable  parts  of  the  prero- 
gative, and  by  an  unaccountable  want  of  foresight  estab- 
lished this  system  in  their  stead.     The  entire  collection  and 
management  of  so  vast  a  revenue,  being  placed  in  the  hands 
of  the  crown,  have  given  rise  to  such  a  multitude  of  new 
officers  created  by  and  removable  at  the  royal  pleasure,  that 
they  have  extended  the  influence  of  government  to  every 
corner  of  the  nation.     Witness  the  commissioners  and  the 
multitude  of  dependents  on  the  customs,  in  every  port  of  the 
kingdom  ;  the  commissioners  of  excise,  and  their  numerous 
subalterns,  in  every  inland  district ;  the  post-masters,  and 
their  servants,  planted  in  every  town,  and  upon  every  public 
road ;  the  commissioners  of  stamps  and  taxes,  and  their  dis- 
tributors, which  are  full  as  scattered  and  full  as  numerous ; 
and  also   the   commissioners  of  the  land-tax ;    all  which, 
although,  as  we  have  seen,  they  have  been'  recently  lessened 
in  number,  are  either  mediately  or  immediately  appointed  by 
the  crown,  and  removable  at  pleasure  without  any  reason 
assigned ;  these,  it  requires  but  very  little  penetration  to  r  336«  1 
see,  must  give  that  power,  on  which  they  depend  for  sub- 
sistence, an  influence  most  amazingly  extensive.     To  this 
may  be  added  the  frequent  opportunities  of  conferring  par- 
ticular obligations,  by  preference  in  loans,  subscriptions, 

'  See  ante  p.  340. 
A   A   2 
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tickets,  remittances,  and  other  money  transactions,  which 
will  greatly  increase  this  influence;  and  that  over  those  per- 
sons whose  attachment,  on  account  of  their  wealth,  is  fre- 
quently the  most  desirable.  All  this  is  the  natural,  though 
perhaps  the  unforeseen  consequence  of  erecting  our  funds  of 
credit,  and  to  support  them,  establishing  our  present  per- 
petual taxes  :  the  whole  of  which  is  "entirely  new  since  the 
Restoration  in  1660;  and  by  far  the  greatest  part  since  the 
Revolution  in  1688.  And  the  same  may  be  said  with  regard 
to  the  officers  in  our  numerous  army,  and  the  places  which 
the  army  has  created.  All  which  put  together  give  the  execu- 
tive power  so  persuasive  an  energy  with  respect  to  the  per- 
sons themselves,  and  so  prevailing  an  interest  with  their 
friends  and  families,  as  will  amply  make  amends  for  the  loss 
of  external  prerogative. 

The  army.  g^^^  though  this  profusiou  of  '  officcs  should  have  no  effect 
on  individuals,  there  is  still  another  newly  acquired  branch 
of  power;  and  that  is,  not  the  influence  only,  but  the  force 
of  a  disciplined  army :  paid  indeed  ultimately  by  the  people, 
but  immediately  by  the  crown :  raised  by  the  crown,  officered 
by  the  crown,  commanded  by  he  crbwn.  They  are  kept  on 
foot  it  is  true  only  from  year  to  year,  and  that  by  the  power 
of  parliament ;  but  during  that  year  they  must  by  the  nature 
of  our  constitution,  if  raised  at  all,  be  at  the  absolute  dis- 
posal of  the  crown.  And  there  need  but  few  words  to  de- 
monstrate how  great  a  trust  is  thereby  reposed  in  the  prince 
by  his  people.  A  trust,  that  is  more  than  equivalant  to  a 
thousand  little  troublesome  prerogatives. 

Ti^trea.  ^j^j  j^  g^jj  ^j^jg^  ^.j^^^^  bcsidos  the  civil  list,  the  immense 

revenue  of  upwards  of  forty-four  millions  sterling,  which  is 
annually  paid  to  the  creditors  of  the  public,  or  carried  to  the 
sinking  fund,  is  first  deposited  in  the  royal  exchequer,  and 

[  337*]  thence  issued  out  to  the  respective  offices  of  payment.  This 
revenue  the  people  can  never  refuse  to  raise,  because  it  is 
made  perpetual  by  act  of  parliament :  which  also,  when  well 
considered,  will  appear  to  be  a  trust  of  great  delicacy  and 
high  importance. 

refl^^Bf  Upon  the  whole  therefore  I  think  it  is  clear,  that,  what- 
ever may  have  become  of  the  nominal,  the  real  power  of  the 
crown  has  not  been  too  far  weakened  by  any  transactions  in 
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the  last  century.  Much  is  indeed  given  up ;  but  much  is 
also  acquired.  The  stern  commands  of  prerogative  have 
yielded  to  the  milder  voice  of  influence :  the  slavish  and  ex- 
ploded doctrine  of  non-resistance  has  given  way  to  a  military 
establishment  by  law  ;  and  to  the  disuse  of  parliaments  has 
succeeded  a  parliamentary  trust  of  an  immense  perpetual  re- 
venue :  the  management  of  which,  more  especially  of  late 
years,  has  been  open  to  public  and  parliamentary  scrutiny, 
and  the  fullest  inquiry  allowed  as  to  its  appropriation.  When 
indeed,  by  the  free  operation  of  the  sinking  fund,  our  na- 
tional debts  shall  be  lessened;  although  little  can  be  now 
hoped  from  this  ;  when  the  posture  of  foreign  affairs,  and  the 
universal  introduction  of  a  well-planned  and  national  militia, 
will  suffer  our  formidable  army  to  be  thinned  and  regulated ; 
and  when  (in  consequenpe  of  all)  our  taxes  shall  be  gradually 
reduced ;  this  adventitious  power  of  the  crown  will  slowly  and 
imperceptibly  diminish,  as  it  slowly  and  imperceptibly  rose. 
But  till  that  shall  happen,  it  will  be  our  especial  duty,  as 
good  subjects  and  good  Englishmen,  to  reverence  the  crown, 
and  yetguard  against  corrupt  and  servile  influence  from  those 
who  are  intrusted  with  its  authority  ;  to  be  loyal,  yet  free ; 
obedient,  and  yet  independent ;  and,  above  every  thing,  to 
hope  that  we  may  long,  very  long,  continue  to  be  governed 
by  sovereigns,  who,  like  unto  her  present  majesty  and  many 
of  her  illustrious  ancestors,  in  all  those  public  acts  that  have 
personally  proceeded  from  themselves,  have  manifested  the 
highest  veneration  for  the  free  constitution  of  Britain ;  have 
already  in  more  than  one  instance  remarkably  strengthened 
its  outworks ;  and  will  therefore  never  harbour  a  thought, 
or  adopt  a  persuasion,  in  any  the  remotest  degree  detrimen- 
tal to  public  liberty. 
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OF       SUBORDINATE       MAGISTRATES 


[  338  ]      In  a  former  chapter^  we  distinguished  magistrates  into 

3tS?8«u**  *^^  kinds :  supreme,  or  those  in  whom  the  sovereign  power 

JJj^J®^'     of  the  state  resides ;  and  subordinate,  or  those  who  act  in 

"■*••  an  inferior  secondary  sphere.     We  have  hitherto  considered 

the  former  kind  only;  namely,  the  supreme  legislative  power 

or  parliament,  and  the  supreme  executive  power,  which  is 

the  king ;  and  are  now  to  proceed  to  inquire  into  the  rights 

and  duties  of  the  principal  subordinate  magistrates. 

wiiatwiube     And  herein  we  are  not  to  investigate  the  powers  and  du- 

treated  of  in  c»  it 

this  chapter,  ties  of  her  majesty's  great  officers  of  state,  the  lord  trea- 
surer, lord  chamberlain,  the  principal  secretaries,  or  the 
like ;  because  I  do  not  know  that  they  are  in  that  capa- 
city in  any  considerable  degree  the  objects  of  our  laws, 
or  have  any  very  important  share  of  magistracy  conferred 
upon  them :  except  that  the  secretaries  of  state  are  allowed 
the  power  of  commitment,  in  order  to  bring  offenders  to 
trial.^  Neither  shall  I  here  treat  of  the  office  and  authority 
of  the  lord  chancellor,  or  the  other  judges  of  the  superior 
courts  of  justice.  Nor  shall  I  enter  into  any  minute  dis- 
quisitions, with  regard  to  the  rights  and  dignities  of  mayors 

[  339  ]  and  aldermen,  or  other  magistrates  of  particular  corpora- 
tions ;  because  these  are  mere  private  and  strictly  municipal 
rights,  depending  entirely  upon  the  domestic  constitution 
of  their  respective  franchises.     But  ^he  magistrates  and 

•  Ch.  2,  page  141.  143.   5  Mod,  84.    Salk.  347.   Carth. 

^  1  Leon.  70.  2  Leon.  175.  Comb.      291. 
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officers,  whose  rights  and  duties  it  will  be  proper  in  this 
chapter  to  consider,  are  such  as  are  generally  in  use,  and 
have  a  jurisdiction  and  authority  dispersedly  throughout 
the  kingdom:  which  are,  principally,  sheriffs;  coroners; 
justices  of  the  peace;  constables;  surveyors  of  highways; 
and  overseers  of  the  poor.  In  treating  of  all  which  I  shall 
inquire  into,  first,  their  antiquity  and  original;  next,  the 
manner  in  which  they  are  appointed  and  may  be  removed ; 
and  lastly,  their  rights  and  duties.     And  first  of  sheriffs, 

I.  The  sheriff*  is  an  officer  of  very  great  antiquity  in  this  JhSS?. 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
j-cipe  jepepa,  the  reeve,  bailiff,  or  officer  of  the  shire. 
He  is  called  in  Latin  vice^omes^  as  being  the  deputy  of 
the  earl  or  comes :  to  whom  the  custody  of  the  shire  is  said 
to  have  been  committed  at  the  first  division  of  this  kingdom 
into  counties.  But  the  earls  in  process  of  time,  by  reason 
of  their  high  employments  and  attendance  on  the  king's 
person,  not  being  able  to  transact  the  business  of  the 
county,  were  delivered  of  that  burden;*^  reserving  to 
themselves  the  honour,  but  the  labour  was  laid  on  the 
sheriff.  So  that  now  the  sherifi"  does  all  the  king's  busi- 
ness in  the  county ;  and  though  he  be  still  called  vice* 
comes,  yet  he  is  entirely  independent  of,  and  not  subject  to 
the  earl ;  the  king  by  his  warrant  ^  committing  custodiam 
comitatus  to  the  sheriff,  and  him  alone. 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of  the  HowchoMn 
several  counties.     In  confirmation  of  which  it  was  ordained 
by  statute  28  Edw.  I.  c.  8,  that  the  people  should  have 
election  of  sheriffs  in  every  shire,  where  the  shrievalty  is 
not  of  inheritance.      For  anciently  in   some  counties  the 

Formerly 

sheriffs  were  hereditary;  as  I  apprehend  they  were  inj*«ct«iby 
Scotland  till  the  statute  20  Geo.  II.  c.  43;  and  still  con- 
tinue in  the  county  of  Westmorland  to  this  day :  the  city  [  340  ] 
of  London  having  also  the  inheritance  of  the  shrievalty  of 
Middlesex  vested  in  their  body  by  charter.*  The  reason  of 
these  popular  elections  is  assigned  in  the  same  statute, 
c.  13.  ''  that  the  commons  might  choose  such  as  would  not 
''  be  a  burthen  to  them."     And  herein  appears  plainly  a 

<"  Dalton  of  shcrifTs,  c.  1.  *  3  Rep.  72. 

^  3  &  4  Wni.  IV.  €.  99,  s.  3. 
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Strong  trace  of  the  democratical  part  of  our  constitution ; 
in  which  form  of  government  it  is  an  indispensable  requi- 
site>  that  the  people  should  choose  their  own  magis- 
trates.^ This  election  was,  in  all  probability,  not  absolutely 
vested  in  the  commons,  but  required  the  royal  appro- 
batiouc  For,  in  the  Gothic  constitution,  the  judges  of  the 
county  courts  (which  office  is  executed  by  our  sheriff)  were 
elected  by  the  people,  but  confirmed  by  the  king :  and  the 
form  of  their  election  was  thus  managed :  the  people,  or 
incolce  territorii,  chose  iwehe  electors,  and  they  nominated 
three  persons,  ex  quibus  rex  unum  corvfirmahat,^  But  with 
us  in  England  these  popular  elections,  growing  tumultuous^ 
were  put  an  end  to  by  the  statute  9  Edw.  II.  st.  ^,  which 
enacted,  that  the  sheriffs  should  from  thenceforth  be 
assigned  by  the  chancellorj^  treasurer,  and  the  judges  ;  as 
being  persons  in  whom  the  same  trust  might  with  confidence 
Nowchosen  ^®  reposcd.  By  statutes  14  Edw.  III.  c.  7,  23  Hen.  VL 
j2dgw.  ^*  '^*  ^"^  ^^  ^tn.  VIII.  c.  20,  the  chancellor,  treasurer, 
president  of  the  king's  council,  chief  justices,  and  chief 
baron,  are  to  make  this  election ;  and  that  on  the  morrow 
of  All  Souls  in  the  exchequer.  And  the  king's  letters 
patent,  appointing  the  new  sheriffs,  used  commonly  to  bear 
date  the  sixth  day  of  November.*^  The  statute  of  Cam- 
bridge, 12  Ric.  II.  c.  2,  ordains,  that  the  chancellor,  treasurer, 
keeper  of  the  privy  seal,  steward  of  the  king's  house,  the 
king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one 
bench  and  the  other,  barons  of  the  exchequer,  and  all  other 
that  shall  be  called  to  ordain,  name,  or  make  justices  of  the 
peace,  sheriffs^  and  other  officers  of  the  king,  shall  be 
sworn  to  act  indiffisrently,  and  to  appoint  no  man  that  sueth 
either  privily  or  openly  to  be  put  in  office,  but  such  only  as 
they  shall  judge  to  be  the  best  and  most  sufficient.  And 
F  341  1  *^  custom  now  is  (and  has  been  at  least  ever  since  the  time 
of  Fortescue,*  who  was  chief  justice  and  chancellor  to 
Henry  the  sixth)  that  all  the  judges,  together  with  the 
other  great  officers  and  privy  counsellors,  meet  in  the  ex- 
chequer on  the  morrow  of  All  Souls  yearly,  (which  day  is 
now  altered  to  the  morrow   of  St.  Martin  by  the  statute 

'  Montesq.  Sp.  L.  b.  2.  c.  2.  *  Stat,  12  Edw.  IV.  c.  1. 

Stiernh.  dejure  Goth,  2.  x.  c.  3.  ^  de  L,  L,  c.  24. 
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24f  Geo.  II.  c.  48,  and  then  and  there  the  judges  propose 
three  persons,  to  be  reported  (if  approved  of)  to  the  king, 
who  afterwards  appoints  one  of  them  to  be  sheriff.  And 
where  the  appointment  is  legal  and  there  is  no  sufficient 
excuse  for  not  accepting  it,  it  is  a  misdemeanor  to  refuse 
to  serveJ  The  sheriff  is  now  appointed  by  virtue  ofa  royal 
warrant,  the  form  of  which  is  given  in  the  schedule  to  the 
3  &  4  Wm.  IV,  c.  99. 

This  custom,  of  the  twelve  (now  increased  by  the 
1  Wm.  IV.  c.  70,  s.  1,  to  fifteen)  judges  proposing  three 
persons,  seems  borrowed  from  the  Gothic  constitution  be- 
fore-mentioned.;^^tb  this  difference,  that  among  the  Goths 
the  twelve  nom(ti(>j^i||^  first  eteoted  by  the  people  them- 
selves. And  this  iiild^i^  of  ours  at  its  first  introduction,  I 
am  apt  to  believe,,  wa^wdnded  upon  some  statute,  though 
not  now  to  be  found  among:  our  printed  laws  :  first,  because 
it  is  materially  different  from  the  direction  of  all  the  statutes 
before-mentioned:  which  it  is  hard  to  conceive  that  the 
judges  would  have  countenanced  by  theii^  concurrence,  or  Whether  uie 
that  Fortescue  would  have  inserted  in  his  book,  unless  by  ^^St^ 
the  authority  of  some  statute  :  and  also,  because  a  statute  is  Su'"*  ^ 


own  aa- 


expressly  referred  to  in  the  record,  which  sir  Edward  Coke  ***°"*y- 
tells  us^  he  transcribed  from  the  council  book  of  3rd 
March,  34  Hen.  VI..  and  which  is  in  substance  as  follows. 
The  king  had  of  his  own  authority  appointed  a  man  sheriff 
of  Lincolnshire,  which  office  he  refused  to  take  upon  him : 
whereupon  the  opinions  of  the  judges  were  taken,  what 
should  be  done  in  this  behalf.  And  the  two  chief  justices^ 
sir  John  Fortescue  and  sir  John  Prisot,  delivered  the 
unanimous  opinion  of  them  all ;  ''  that  the  king  did  an 
error  when  he  made  a  person'  sheriff,  that  was  not  chosen 
and  presented  to  bim  according  to  the  statttte;  that  the 
*'  person  refusing  was  liable  to  no  fine  for  disobedience,  as 
if  he  had  been  one  of  the  three  persons  chosen  according 
to  the  tenure  of  the  statide ;  that  they  would  advise  the 
''  king  to  have  recourse  to  the  three  persons  that  were 
'*  chosen  according  to  the  statute^  or  that  some  other  thrifty 

J  Rex  V.  Woodrow,  2  T.  R.   731.       of  the  militia  shall  be  compelled  lo 
By  the  Militia  Act,  42  Geo.  HI.  c.  90,       serve  the  office  of  sheriff. 
8.    172,   no  person  being  an  officer  ^  2  Inst.  559. 
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"  man  be  intreated  to  occupy  the  office  for  this  year ;  and 
[  342  ]  "  that,  the  next  year,  to  eschew  such  inconveniences,  the 
*^  order  of  the  statute  in  this  behalf  made  be  observed."  But 
notwithstanding  this  unanimous  resolution  of  all  the  judges 
of  England,  thus  entered  in  the  council  book,  and  the 
statute  34  &  35  Hen.  VIII.  c.  26,  s.  61,  which  expressly 
recognizes  this  to  be  the  law  of  the  land,  some  of  our 
writers  ^  have  affirmed,  that  the  king,  by  his  prerogative, 
may  name  whom  he  pleases  to  be  sheriff,  whether  chosen 
by  the  judges  or  no.  This  is  grounded  on  a  very  particular 
case  in  the  fiflh  year  of  queen  Elizabeth,  when,  by  reason 
of  the  plague,  there  was  no  Michaelmas  term  kept  at  West- 
minster ;  so  that  the  judges  could  not  meet  there  in  craHino 
animarwm  to  nominate  the  sheriffs :  whereupon  the  queen 
named  them  herself,  without  such  previous  assembly, 
appointing  for  the  most  part  one  of  the  two  remaining  in 
the  last  year's  list.'^  And  this  case,  thus  circumstanced,  is 
the  only  authority  in  our  books  for  the  making  these  ex-- 
traordinary  sherifis.  It  is  true,  the  reporter  adds,  that  it 
was  held  that  the  queen  by  her  prerogative  might  make  a 
sheriff  without  the  election  of  the  judges,  t^ot^  obstante  aUquo 
statute  in  contrarium :  but  the  doctrine  of  non  obstante*8^ 
which  sets  the  prerogative  above  the  laws,  was  effectually 
demolished  by  the  bill  of  rights  at  the  Revolution,  and  abdi- 
cated Westminster-hall  when  king  James  abdicated  the 
kingdom.  However,  it  must  be  acknowledged,  that  the 
practice  of  occasionally  naming  what  are  called  pocket- 
sheriffs,  that  is  to  say,  a  person  not  one  of  the  three  nomi- 
nated in  the  exchequer,  by  the  sole  authority  of  the  crown, 
hath  uniformly  continued  to  the  reign  of  her  present  ma^ 
jesty  ;  in  which,  I  believe,  few  (if  any)  compulsory  instances 
have  occurred ;  and  this  prerogative  has  been  recently  exer- 
cised by  the  lord  lieutenant  of  Ireland  to  some  extent.'^ 
£ae1n^^'  Sheriffs,  by  virtue  of  several  old  statutes,  are  to  conti- 
a^one  jiue  in  their  office  no  longer  than  one  year :  and  yet  it  hath 
been  said  °  that  a  sheriff  may  be  appointed  durante  bene 
placito,  or  during  the  king's  pleasure  ;  and  so  is  the  form 

*  Jenkins,  229.  in  the  House  of  Lords,  Hans.  Deb. 

"  Dyer,  225.  sess.  1838,  vol.  41,  p.  990,  et  seq. 

"  See  a  full  discussion  on  the  point  ^  4  Rep.  32. 
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of  the  royal  warrant.?  Therefore,  till  a  new  sheriff  be 
named,  his  office  cannot  be  determined,  unless  by  his  own 
death,  or  the  demise  of  the  king :  in  which  last  case  it  was 
usual  for  the  successor  to  send  a  new  writ  to  the  old 
sheriff:  <i  but  now  by  statute  1  Ann.  st.  1,  c.  8,  all  officers  [  34S  ] 
appointed  by  the  preceding  king  may  hold  their  offices,  for 
six  months  after  the  king's  demise,  unless  sooner  displaced 
by  the  successor.  We  may  farther  observe,  that  by  statute 
1  Ric.  II.  c.  11,  no  man  that  has  served  the  office  of  sheriff 
for  one  year,  can  be  compelled  to  serve  the  same  again 
within  three  years  after.  No  person  chosen  a  sheriff  of  a 
city  or  town  shall  thereby  be  liable  to  make  the  declaration 
in  the  9  Geo.  IV.  c.  17.'  A  Jew,  therefore,  may  hold  this 
office.® 

We  shall  find  it  is  of  the  utmost  importance  to  have  the  The  duties  or 
sheriff  appointed  according  to  law,  when  we  consider  his 
power  and  duty.     These  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  ministerial  officer  of  the  superior 
courts  of  justice,  or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  has  always  had  to  hear  and  de-  Hisjodidai 
termine  all  causes  of  forty  shillings  value  and  under,  in  this  **P*^*y' 
county  court,  and  by  a  late  act  this  jurisdiction  is  extended  to 
issues  in  actions  not  exceeding  20L  by  virtue  of  a  writ  of  trial 
granted  for  the  purpose  by  a  judge  of  one  of  the  supreme 
courts,^  and  he  has  also  a  judicial  power  in  divers  other 
civil  cases.^     He   is   likewise  to   decide   the   elections  of 
knights  of  the  shire,  (subject  to  the  control  of  the  house 
of  commons)  of  coroners,  and  of  verderors  ;  and  to  return 
such  as  he  shall  determine  to  be  duly  elected.     He  had 
formerly  to  judge  of  the  qualification  of  voters,  but  this  duty, 
as  we  have  seen,^  no  longer  devolves  on  him. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  ^^gil 
and  special  commission,  he  is  the  first  man  in  the  county,  p®^®- 
and  superior  in  rank  to  any  nobleman  therein,  during  his 

^  Dalt  of  sherifis,  8.    3  &  4  Wm.  true  faith  of  a  Christiaii."     See  the 

IV.  c.  99.  Queeii  v.  Humphreys,  3  Nev.  &  P.681 . 

«  Ibid,  7.  '  3&  4  Wm.  IV.    c.  42,   ss.   17. 

'  6  &  6  Wm.  IV.  c.  28.  18,  19. 

'  See  ante  p.  241,   n.    (I),     This  *  Dalt.  c.  4. 

declaration  is  to  be  made    **  on  the  ^  See  ante  p.  188. 
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office.^  He  may  apprehend,  and  commit  to  prison,  all 
persons  who  break  the  peace,  or  attempt  to  break  it ;  and 
may  bind  any  one  in  a  recognizance  to  keep  the  king's 
peace.  He  may,  and  is  bound  ex  officio  to  pursue,  and 
take  all  traitors,  murderers,  felons,  and  other  misdoers,  and 
commit  them  to  gaol  for  safe  custody^  He  is  also  to  de$- 
fend  his  •  county  against  any  of  the  king's  enemies  when 
they  come  into  the  land :  and  for  this  purpose,  as  well  for 
keeping  the  peace  and  pursuing  felons,  he  may  command 
all>  the  people  of  his  county  to  attend  him:  which  is 
called  the  posse  comitatus^  or  power  of  the  county:^  and 
this  summons  every  person  above  fifteen  years  old,  and 
under  the  d^ree  of  a  peer,  is  bound  to  attend  upon  warnr 

r  344  1  ^"^'^  under  pain  of  fine  and  imprisonment.^  But  though 
the  sheriff  is  thus  the  principal  conservator  of  the  peace  in 
his  county,  yet  by  the  express  direction  of  the  great  charter,' 
he,  together  with  the  constable,  coroner,  and  certain  other 
ofiSceis  of  the  king,  are  forbidden  to  hold,  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  offence.  For 
it  would  be  highly  unbecoming,  that  the  executioners  of 
justice  should  be  also  the  judges ;  should  impose,  as  well 
as  levy,  fines,  and  amercements ;  should  one  day  condemn 
a  man  to  deaths  and  personally  execute  him  the  next. 
Neither  may  he  act  as  an  ordinary  justice  of  the  peace 
during  the  time  of  hisf  office:'  for  this  would  be  equally 
inconsistent ;  he  being  in  many  respects  the  servant  of  the 
justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute 

to^»ecute    all  process  issuing  from  the  king's  courts  of  justice.     In  the 

all  proc€SS>  n     •   ^i  i        •  i  • 

commencement  of  civil  causes,  he  is  to  serve  the  vmt,  to 
arrest,  and  to  take  bail ;  when  the  cause  comes  to  trial,  he 
must  summon  and  return  the  jury ;  when  it  is  determined, 
he  must  see  the  judgment  of  the  court  carried  into  execu- 
tion. In  criminal  matters,  he  also  arrests  and  imprisons, 
he  returns  the  jury,  he  has  the  custody  of  the  delinquent, 
and  he  executes  the  sentence  of  the  court,  though  it  extend 
to  death  itself. 

^  1  Roll.  Rep.  237.  *  Stat.  2  Hen.  V.  c.  8. 

*  Dalt.  c,96.  »  CO/1.17. 

y  Lamb.  Eiren.  315.  *>  Stat.  1  Mar.  st  2,  c.  8. 


Ch.    IX.]  OF   SUBORDINATE   MAGISTRATES.  365 

As  the  kind's  baiiifF,  it  is  his  business  to  preserve  the  He  is  the 

kinK*s  bftiliff'. 

rights  of  the  king  within  his  bailiwick ;  for  so  his  county  is 
frequently  called  in  the  writs :  a  word  introduced  by  the 
princes  of  the  Norman  line ;  in  imitation  of  the  French, 
whose  territory  is  divided  into  bailiwicks,  as  that  of  England 
into  counties.^  He  must  seise  to  the  king's  use  all  lands 
devolved  to  the  crown  by  attainder  or  escheat ;  must  levy 
air  fines  arid  forfeitures;  must  seiSe  and  keep  all  waifs, 
wrecks,  estrays,  and  the  Hke,^  unless  they  be  granted  to 
some  subject ;  and  he  had  also  to  collect  the  king's  rents 
within  the  bailiwick,  if  commanded  by  process  from  the 
exchequer,*^  but  he  is  relieved  from  this  duty  by  a  recettt 
statute  ^  already  alluded  to,  and  which,  to  a  certain  extent, 
facilitates  the  execution  of  his  office. 

To  execute  these  various  offices,  the  sheriff  has  under  [  345  ] 
him  many  inferior  officers;  an  under-sheriff,  bailiffs,  and  ms officers, 
gaolers ;  who  must  neither  buy,  sell,  nor  farm  their  offices, 
on  forfeiture  of  500/.8 

The  under-sheriff  usually  performs  all  the  duties  of  the  *"»«  under- 

„  A  1  t        1  1  ,  sheriff. 

office ;  a  very  tew  only  excepted,  where  the  personal  pre- 
sence of  the  high-sheriff  is  necessary.  He  must  be  ap" 
pointed  within  one  calendar  month  after  the  sheriff  is  him- 
self appointed.^  But  no  under-sheriff  shall  abide  in  his 
office  above  one  year  ;*  and  if  he  does,  by  statute  23  Hen. 
VI.  c.  7,  he  forfeits  200/.  a  very  large  penalty  in  those  early 
days.  And  no  urider^-sheriff  or  sheriff's  officer  shall  prac- 
tice as  an  attorney,  during  the  time  he  continues  in  such 
office  'J  for  this  would  be  a  great  inlet  to  partiality  and  op- 
pression. But  these  salutary  regulations  are  shamefully 
evaded,  by  practising  in  the  names  of  other  attorneys,  and 
putting  in  sham  deputies  by  way  of  nominal  under-sherifl& : 
by  reason  of  which,  says  Dalton,^  the  under-sheriffs  and 
bailiffs  do  grow  so  cunning  in  their  several  places,  that  they 
are  able  to  deceive,  and  it  may  well  be  feared  that  many  of 
them  do  deceive,  both  the  king,  the  high-sheriff,  and  the 

""  Fortesc.  de  L.  L.  c.  24.  «  Stat.  3  Geo.  I.  c.  15,  s,  10, 

^  See  as  to  them,  p.  309.  »»  3  &  4.  Wm.  IV.  c.  99,  s.  5. 

•  Dalt.  c.  9.  «  Stat.  42  Edw.  III.  c.  9. 

f  3  &  4  W  m.  IV.  c.  99.  See  ante          J  Stat.  1  Hen.  V.  c.  4. 

p.  301 ,  n.  y.  k  Of  Rheriffs,  r.  1 1 5. 
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county ;  the  judicial  duties  of  the  under-sherifF  are  much 
increased  since  the  act  to  which  we  have  already  alluded,^ 
and  it  is  to  be  considered  whether  a  more  competent  person 
than  this  officer  usually  is,  should  not  be  appointed  to  dis- 
charge them,  and  it  is  to  be  remembered,  that  the  under-she- 
riff is  the  general  deputy  of  the  sheriff,  without  showing 
any  special  authority.^ 
BtSim.  Bailiffs,  or  sheriff's  officers,  are  either  bailiffs  of  hundreds, 

or  special  bailiffs.  Bailiffs  of  hundreds  are  officers  appointed 
over  those  respective  districts  by  the  sheriffs,  to  collect  fines 
therein;  to  summon  juries ;  to  attend  the  judges  and  jus- 
tices   at  the  assizes,   and  quarter  sessions;  and   also    to 
execute  writs  and  process  in  the  several  hundreds.     But, 
as  these   are  generally    plain   men,   and    not   thoroughly 
skilful  in  this  latter  part  of  their  office,  that  of  serving 
writs,    and    making    arrests    and  executions,   it    is    now 
usual  to  join  special  bailiffs  with  them ;  who  are  generally 
mean  persons,  employed  by  the  sheriffs  on  account  only  of 
their  adroitness  and  dexterity  in  hunting  and  seizing  their 
prey.     The  sheriff  being  answerable  for  the  misdemeanors 
of  these  bailifis,  where  their  acts  can  be  connected  with  the 
sheriff,'^  they  are  therefore  usually  bound  in  an  obligation 
with  sureties  for  the  due  execution  of  their  office,  and  thence 
are  called  bound-bailif!s ;  which  the  common  people  have 
corrupted  into  a  much  more  homely  appellation, 
r  oA^  -1       Gaolers  are  also  the  servants  of  the  sheriff,  and  he  must 
Gaolers.      ^  responsible  for  their  conduct.   Their  business  is  to  keep 
safely  all  such  persons  as  are  committed  to  them  by  lawful 
warrant :  and  if  they  suffer  any  such  to  escape,  the  sheriff 
shall  answer  it  to  the  king,  if  it  be  a  criminal  matter ;  or, 
in  a  civil  case,  to  the  party  injured.^    And  to  this  end  the 
sheriff  must*'  have  lands  sufficient  within  the  county  to  an- 
swer the  king  and  his  people.     The  abuses  of  gaolers  and 
sheriff's  officers,  toward  the  unfortunate  persons  in  their 
custody,  were  well  restrained  and  guarded  against  by  statute 
32  Geo.  II.  c.  28,  and  by  statutes  14  Geo.  III.  c.  59,  and 

k  3  &  4  Wm.  IV.  c.  99,  s.  6.  »  Dalt.  c.  118.     4  Rep.  34. 

1  See  ante  p. 363.  ®  Stat.  9  Edw.   II.  st.  2.    2  Edw. 

"  Drake  v.  Sykes,  7  T.   R.  113.  III.  c.  4.     4  Edw.  III.  c.  9.     5  Edw. 

James  v.  Brawn,  &  B.  &  A.  243.  III.c.  4.   13  &  14  Car.  II.  c.  21,  §.  7. 
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24  Geo.  III.  sess.  2,  c.  54,  provisions  were  made  for  better 
preserving  the  health  of  prisoners,  and  preventing  the  gaol 
distemper.  And  these  statutes,  with  many  others,  have  been 
repealed  and  consolidated  by  the  statute  4  Geo.  IV.  c.  64, 
amended  by  the  5  Geo.  IV.  c.  85,  and  the  gaol  system  has 
been  further  regulated  by  the  5  and  6  Wm.  I V.  cc.  88  and  76. 
An  act  of  the  last  session  has  established  a  prison  for  young 
offenders,  1  and  2  Vict.  c.  82. 

The  vast  expense,  which  custom  had  introduced  in  serv-  ft5«M««o' 
ing  the  office  of  high-sheriff,  was  grown  such  a  burthen  to 
the  subject,  that  it  was  enacted,  by  statute  13  &  14  Car.  II. 
c.  21,  that  no  sheriff  (except  of  London,  Westmorland,  and 
towns  which  are  counties  of  themselves)  should  keep  any 
table  at  the  assizes,  except  for  his  own  family,  or  give  any 
presents  to  the  judges  or  their  servants,  or  have  more  than 
forty  men  in  livery :  yet,  for  the  sake  of  safety  and  decency, 
he  may  not  have  less  than  twenty  men  in  England,  and 
twelve  in  Wales ;  upon  forfeiture,  in  any  of  these  cases,  of 
200/.  He  is  also  saved  some  unnecessary  expense  and 
trouble  by  the  3  &  4  Wm.  IV.  c.  99. 

II.  The  coroner's  is  also  a  very  ancient  office  at  the  com-  iLiiieco. 
mon  law.  He  is  called  coroner,  coronator,  because  he 
hath  principally  to  do  with  pleas  of  the  crown,  or  such 
wherein  the  king  is  more  immediately  concerned.?  And  in 
this  light  the  lord  chief  justice  of  the  king's  bench  is  the 
principal  coroner  in  the  kingdom,  and  may  (if  he  pleases) 
exercise  the  jurisdiction  of  a  coroner  in  any  part  of  the 
realm.4  But  there  are  also  particular  coroners  for  every 
county  of  England ;  usually  four,  but  sometimes  six,  and  r  347  1 
sometimes  fewer.*^  This  office'  is  of  equal  antiquity  with 
the  sheriff;  and  was  ordained  together  with  him  to  keep  the 
peace,  when  the  earls  gave  up  the  wardship  of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county  mected  by 
court ;  as  by  the  policy  of  our  ancient  laws  the  sherifis,  and  holder*, 
conservators  of  the  peace,  and  all  other  officers  were,  who 
were  concerned  in  matters  that  affected  the  liberty  of  the 
people ;  ^  and  as  verderors  of  the  forest  still  are,  whose 

^  2  Inst  31.    4  InsU  271.  *  Mirror,  c.  1,  §,  3, 

"1  4  Rep.  57.  ^  2  Inst.  558. 

»  F.  N.  B.  163. 
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business  it  is  to  stand  between  the  prerogative  and  the 
subject  in  the  execution  of  the  forest  laws.  For  this> purpose 
there  is  a  writ  at  common  law  de  coronatore  eligendo :  ^  in 
which  it  is  expressly  commanded  the  sheriff,  "  qmd  talem 
"  eUgi  faciat^  qui  melius  et  sciat^  et  velit,  et  possit,  officio 
**  ilU  intendere.^^  And,  in  order  to  effect  this  the  more 
surely,  it  was  enacted  by  the  statute  y  of  Westm.  1,  that  none 
but  lawful  and  discreet  knights  should  be  chosen  ;  and  there 
was  an  instance  in  the  5  Edw.  III.  of  a  man  being  removed 
from  this  office,  because  he  was  only  a  merchant.^  But  it 
seems  it  is  now  sufficient  if  a  man  hath  lands  enough  to  be 
made  a  knight,  whether  he  be  really  knighted  or  not :  ^  for 
the  coroner  ought  to  have  an  estate  sufficient  to  maintain  the 
dignity  of  his  office,  and  answer  any  fines  that  may  be  set 
upon  him  for  his  misbehaviour ;  ^  and  if  he  hath  not  enough 
to  answer,  his  fine  shall  be  levied  on  the  county,  as  the 
punishment  for  electing  an  insufficient  officer.<^  Now  indeed 
through  the  culpable  neglect  of  gentlemen  of  property,  this 
office  has  been  suffered  to  fall  into  disrepute,  and,  in  the  time 
of  Blackstone,  had  got  into  low  and  indigent  hands  :  so  that, 
although  formerly  no  coroners  would  condescend  to  be  paid 
for  serving  their  country,  and  they  were  by  the  aforesaid 
statute  of  Westm.  1,  expressly  forbidden  to  take  a  reward, 
under  pain  of  great  forfeiture  to  the  king ;  yet  for  many 
[  348  1  years  past  they  have  often  desired  to  be  chosen  for  the  sake 
of  their  perquisites  :  being  allowed  fees  for  their  attendance 
by  the  statute  3  Hen.  VII.  c.  I,  which  sir  Edward  Coke 
complains  of  heavily  :^  though  since  his  time  those  fees 
have  been  much  enlarged,®  and  have  been  recently  settled 
by  the  1  Vict,  c  68,  and  medical  men  attending  an  inquest 
are  now  very  properly  entitled  to  remuneration,^  which  the 
coroner  is  authorized  to  pay.?  And  it  deserves  consideration 
whether  the  emoluments  of  this  office  should  not  be  riused 
to  a  higher  scale,  as  services  adequate  to  the  discharge  of  the 
important  duties  of  the  office  would  thus  be  secured.     By 

*  F,  N.  B.  163.  «  Mirr.  c.  1.  §.  3.     2  Inst.  175. 
y  3  Edw.  I.e.  10.  •»  3  Inst  210. 

•  2  Inst,  32,  •  Stat.  25  Geo.  II.  c.  29. 
»  F.  N.  B.  163, 164.  f  6  &  7  Wm.  IV.  c.  89. 
^  Ibid.  K  X  Vict.  c.  68,  g.  2 
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the  5  &  6  Wm.  IV.  c.  76,  ss.  62,  63,  a  different  mode  of 
electing  coroners  for  boroughs,  having  a  quarter  sessions 
appointed  for  them,  the  council  of  su0h  borough  shall 
appoint,  and  by  s.  64,  where  a  borough  has  not  a  separate 
court,  the  county  coroner  shall  henceforward  act. 

The  coroner  is  chosen  for  life,  and  the  time  and  manner  S<**«***' 
of  elections  are  regulated  by  the  58  Geo.  III.  c.  95,  but  he 
may  be  removed  either  by  being  made  sheriff,  or  chosen  ver- 
deror,  which  are  offices  incompatible  with  the  other ;  or  by 
the  king's  writ  de  coronatore  exonerando,  for  a  cause  to  be 
therein  assigned,  as  that  he  is  engaged  in  other  business,  is 
incapacitated  by  years  or  sickness,  hath  not  a  sufficient 
estate  in  the  county,  or  lives  in  an  inconvenient  part  of  it.^ 
And  by  the  statute  25  Geo.  II.  c.  29,  extortion,  neglect,  or 
misbehaviour,  are  also  made  causes  of  removal. 

The  office  and  power  of  a  coroner  are  also,  like  those  of  2{J^^|^ 
the  sheriff,  either  judicial  or  ministerial;  but  principally ®Jj|^°**^" 
judicial.  This  is  in  great  measure  ascertained  by  statute 
4  Edw.  I.,  de  officio  coronatoris ;  and  consists,  first,  in  in- 
quiring, when  any  person  is  slain,  or  dies  suddenly,  or  in 
prison,  concerning  the  manner  of  his  death.  And  this  must 
be  "  super  visum  corporis  ;"  *  for  if  the  body  be  not  found, 
the  coroner  cannot  sit.J  And  it  is  indispensable  that  the  co- 
roner and  jury  should  have  together  a  view  of  the  body,  and 
that  the  latter  should  be  then  sworn  by  the  former,  in  presence 
of  the  body.^  He  must  also  sit  at  the  very  place  where  the  His  judicial 
death  happened  ;  and  his  inquiry  is  made  by  a  jury  of  from 
four,  five  or  six  of  the  neighbouring  towns,  over  whom  he  is 
to  preside.  If  any  be  found  guilty  by  this  inquest  of  mur- 
der or  other  homicide,  he  is  to  commit  them  to  prison  for 
farther  trial,  and  is  also  to  inquire  concerning  their  lands, 
goods  and  chattels  which  are  forfeited  thereby :  but,  whether 
it  be  homicide  or  not,  he  must  inquire  whether  any  deodand 

*  F.  N.  B.  163,  164.  *'  aliijuem   inUrritorio  iito    fMrtuum 

1  4  Inst.  271.  "  invntum,  quam  nulniratum  «(  c«- 

J  Thus,  in  the  Gothic  constitutioD,  '*  turn.      Pot€tt  tnim  homo  etiam  t9 

before  any  fine  was  payable  by  the  "  alia  eatua  tubito  tnoriJ*    Stiernhook 

neighbourhood,  for  the  slaughter  of  a  iUjure  Gothor.  1, 3,  c.  4. 

raan  therein,  '*  de  corpora  delicti  con-  *  Res  v.  Ferrand,  3  B.  &  A.  260,' 

"  stare  oportehat ;  t.  f.  non  tam  suiue 

B  B 
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has  accrued  to  the  kingy  or  the  lord  of  the  franchise,  by  this 
death :  and  must  certify  the  whole  of  this  inquisition  (under  his 
own  seal  and  the  sells  of  the  jurors)  ^  together  with  the  evidence 

[  349  ]  thereon,  to  the  court  of  king's  bench,  or  the  next  assises* 
Another  branch  of  his  office  is  to  inquire  concerning  ship- 
wrecks ;  and  certify  whether  wreck  or  not,  and  who  is  in 
possession  of  the  goods.  Concerning  treasure-trove,  he  is 
also  to  inquire  who  were  the  finders,  and  where  it  is,  and 
whether  any  one  be  suspected  of  having  found  and  con- 
cealed a  treasure ;  '*  and  that  may  be  well  perceived  (saith 
•*  the  old  statute  of  Edw.  I.)  where  one  liveth  riotously, 
*^  haunting  taverns,  and  hath  done  so  of  long  time :  ** 
whereupon  he  might  be  attached,  and  held  to  bail,  upon 
this  suspicion  only.  A  coroner's  court,  it  is  now  held,  is 
not  an  open  court.™ 

SSSS^f*"  ^^^  ministerial  office  of  the  coroner  is  only  as  the 
sheriff's  substitute.  For  when  just  exception  can  be  taken 
to  the  sheriff,  for  suspicion  (^.partiality,  (as  that  he  is  in- 
terested in  the  suit,  or  of  kindred  to  either  plaintiff  or  de- 
fendant) the  process  must  then  be  awarded  to  the  coroner, 
instead  of  the  sheriff,  for  execution  of  the  king's  writs.^  And 
where  the  coroner  neglects  his  ministerial  duty  elisors  will 
be  appointed  to  execute  the  process  and  attach  the  coroner.® 

oVthepSSc!  '''•  The  next  species  of  subordinate  magistrates,  whom 
I  am  to  consider,  are  justices  of  the  peace ;  the  principal  of 
whom  is  the  ctistas  rotulorum,  or  keeper  of  the  records  of 
the  county.  The  common  law  hath  ever  had  a  special  care 
and  regard  for  the  conservation  of  the  peace ;  for  peace  is 
the  very  end  and  foundation  of  civil  society.  And,  there- 
fore, before  the  present  c(»istitution  of  justices  was  invented, 
there  were  peculiar  officers  appointed  by  the  common  law 
for  the  maintenance  of  the  public  peace.  Of  these  some 
had,  and  still  have,  this  power  annexed  to  other  offices 
which  they  hold ;  others  had  it  merely  by  itself,  and  were 
thence  named  custades  or  consereatores  pacts.     Those  that 

1  Stat.  33  Hen.  VIII. c.  12.  1  &2  626.    9  D.  &  R.  667. 

P.  &  M.  c.  13.    2  West.  Symbol.  §.  "  4  Inst.  271. 

310.    Crompt.  264.    Tremain.  P.  C.  ®  Andrews  ▼•   Sharp,  2  Sir  Wm. 

621.  Bla.911.    Ibid.  1218. 

*  Garnet  v.  Ferrard,  6  B.  &  C. 
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were  so  virtute  officii  still  continue  :  but  the  lattier  sort  are 
superseded  by  the  modern  justices. 

The  king's  majesty?  is,  by  his  office  and  dignity  royal,  '^^^^ 
the  principal  conservator "^f  the  peace  within  all  his  domi-  ^"cef  **** 
nions ;  and  may  give  authority  to  any  other  to  see  the  peace 
kept,  and  to  punish  such  as  break  it :  hence  it  is  usually  [  350  ] 
called  the  king's  peace.  The  lord  chancellor  or  keeper,  the 
lord  treasurer,  the  lord  high  steward  of  England,  the  lord 
mareschal,  the  lord  high  constable  of  England,  (when  any 
such  officers  are  in  being)  and  all  the  justices  of  the  court 
of  king's  bench,  (by  virtue  of  their  offices,)  and  the  master  of 
the  rolls  (by  prescription)  are  general  conservators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it: 4 
the  other  judges  are  only  so  in  their  own  courts.  The 
coroner  is  also  a  conservator  of  the  peace  within  his  own 
county;'  as  is  also  the  sheriff; ^  and  both  of  them  may 
take  a  recognizance  or  security  for  the  peace.  Constables, 
tything-men,  and  the  like,  are  also  conservators  of  the  peace 
within  their  own  jurisdictions ;  and  may  apprehend  all 
breakers  of  the  peace  and  commit  them,  till  they  find  sure- 
ties for  their  keeping  it.* 

Those  that  were,  without  any  office,  simply  and  merely  ??5^^ 
conservators  of  the  peace,  either  claimed  that  power  by  pre- 
scription;^ or  were  bound  to  exercise  it  by  the  tenure  of 
their  lands  ;^  or,  lastly,  were  chosen  by  the  freeholders  in 
full  county  court  before  the  sheriff;  the  writ  for  their  elec- 
tion directing  them  to  be  chosen  "  de  prabioribus  et  poten- 
**  tioribus  comitatus  sui  in  custodes  pacis,**"^  But  when 
queen  Isabel,  the  wife  of  Edward  II.  had  contrived  to  de- 
pose her  husband  by  a  forced  resignation  of  the  crown,  and 
bad  set  up  his  son  Edward  III.  in  his  place ;  this,  being 
a  thing  then  without  example  in  England,  it  was  feared 
would  much  alarm  the  people :  especially  as  the  old  king 
was  living,  though  hurried  about  from  castle  to  castle ;  till 
at  least  he  met  with  an  untimely  death.     To  prevent  there- 


'  Lambard.  Eirenareh, 

12. 

'  Lamb.  14. 

^  Lamb.  12. 

•  IbidA5. 

'  BrittoD,  3. 

^  Ibid.  17. 

'  F.  N.B.  81. 

^  IWrf.  16. 
B    B  2 

i 


372  OF    SLBOKDINATE    MAGISTRATES.  [Ch.    IX. 

fore  any  risings,  or  other  disturbance  of  the  peace,  the  new 
king  sent  writs  to  all  the  sheriffs  in  England,  the  form  of 
which   is  preserved  by  Thomas   Walsingham,^  giving  a 
plausible  account  of  the  manner  of  his  obtaining  the  crown ; 
[351  ]  to  wit,  that  it  was  done  ipsius  patris  beneplacito:  and  withal 
commanding  each  sheriff  that  the  peace  be  kept  throughout 
his  bailiwick,  on  pain  and  peril  of  disinheritance  and  loss 
of  life  and  limb.     And  in  a  few  weeks  after  the  date  of 
these  writs,  it  was  ordained  in  parliament,y  that,  for  the 
better  maintaining  and  keeping  of  the  peace  in  every  county, 
good  men  and  lawful,  which  were  no  maintainers  of  evil, 
or  barretors  in  the  country,  should  be  assigned  to  keep  the 
peace.     And  in  this  manner,  and  upon  this  occasion,  was 
the  election  of  the  conservators  of  the  peace  taken  from  the 
people,  and  given  to  the  king ;'  this  assignment  being  con- 
strued to  be  by  the  king's  commission.^     But  still  they 
were  only  called  conservators,  wardens,  or  keepers  of  the 
peace,  till  the  statute  34  Edward  III.  c.  1,  gave  them  the 
power  of  trying  felonies  ;  and  then  they  acquired  the  more 
honourable  appellation  of  justices.^ 
How  Jus-         These  justices  are  appointed  by  the  king's  special  com- 
peted! *^"  mission  under  the  great  seal,  the  form  of  which  was  settled 
by  all  the  judges,  A.  D.  1590.^    This  appoints  them  all,^ 
jointly  and  severally,  to  keep  the  peace,  and  any  two  or 
more  of  them  to  inquire  of  and  determine  felonies  and  other 
misdemeanors :  in  which  number  some  particular  justices, 
or  one  of  them,  are  directed  to  be  always  included,  and  no 
business  to  be  done  without  their  presence ;  the  words  of 
the  commission  running  thus,  '*  quorum  aUquem  vestrum, 
"  ji.  B.  C  jD.  ^c.  unum  esse  volumus  .•"  whence  the  per- 
sons so  named  are  usually  called  justices  of  the  quorum. 
And  formerly  it  was  customary  to  appoint  only  a  select 
number  of  justices,  eminent  for  their  skill  and  discretion,  to 
be  of  the  quorum;   but  now  the  practice  is  to    advance 
almost  all  of  them  to  that  dignity,  naming  them  all  orer 

*  Hist.  A,  D.  1327.  •»  Lamb.  23. 
y  Stat.  1  Edw.  III.  c.  16.                        «  IMd.  43. 

*  Lamb.  20.  *  See  the  form   itself;  Lamb.  36. 

*  Stat.  4  Edw.  III.  c.  2.    18  Edw.       Burn.  tit.  Justices,  §.1. 
llh  St.  2,  c.  2. 
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again  in  the  quorum  clause,  except  perhaps  only  some  one 
inconsiderable  person  for  the  sake  of  propriety:  and  no 
exception  is  now  allowable,  for  not  expressing  in  the  form 
of  warrants,  &c.  that  the  justice  who  issued  them  is  of  the  [  352  ] 
qtMrum.^  When  any  justice  intends  to  act  under  this  com- 
mission, he  sues  out  a  writ  of  dedimus  potestatem,  from  the 
clerk  of  the  crown  in  chancery,  empowering  certain  persons 
therein  named  to  administer  the  usual  oaths  to  him ;  which 
done,  he  is  at  liberty  to  act. 

Touching  the  number  and  qualifications  of  these  justices ;  The  numb« 
it  was  ordained  by  statute  18  Edw.  III.  c.  S,  that  two  orcauonsof 
three,  of  the  best  reputation  in  each  county,  shall  be  as- 
signed to  be  keepers  of  the  peace.  But  these  being  found 
rather  too  few  for  that  purpose,  it  was  provided  by  statute 
34  Edw.  III.  c.  1,  that  one  lord,  and  three,  or  four,  of  the 
most  worthy  men  in  the  county,  with  some  learned  in  the 
law,  shall  be  made  justices  in  every  county.  But  afterwards 
the  number  of  justices,  through  the  ambition  of  private 
persons,  became  so  large,  that  it  was  thought  necessary  by 
statute  1^  Ric.  II.  c.  10,  and  14  Ric.  II.  c.  II,  to  restrain 
them  at  first  to  six,  and  afterwards  to  eight  only.  But  this 
rule  is  now  disregarded,  and  the  cause  seems  to  be  (as 
Lambard  observed  long  ago)^  that  the  growing  number  of 
statute  laws,  committed  from  time  to  time  to  the  charge  of 
justices  of  the  peace,  have  occasioned  also  (and  very  reason- 
ably) their  increase  to  a  larger  number.  And,  as  to  their 
qualifications,  the  statutes  just  cited  direct  them  to  be  of 
the  best  reputation,  and  most  worthy  men  of  the  county : 
and  the  stat.  13  Ric.  II.  c.  7,  orders  them  to  be  of  the 
most  efiicient  knights,  esquires,  and  gentlemen  of  the  law. 
Also  by  statute  2  Hen.  V.  st.  1,  c.  4,  and  st.  2,  c.  1,  they 
must  be  resident  in  their  several  counties*  And  because, 
contrary  to  these  statutes,  men  of  small  substance  had  crept 
into  the  commission,  whose  poverty  made  them  both  covet- 
ous and  contemptible,  it  was  enacted  by  statute  18  Hen.  VI. 
c.  11,  that  no  justice  should  be  put  in  commission,  if  he  had 
not  lands  to  the  value  of  201.  per  annum.  And,  the  rate  of 
money  being  greatly  altered  since  that  time,  it  is  now  enacted 
by  statutes  5  Geo.  II.  c.  18,  and  18  Geo.  II.  c.  20,  that 

*  Stat.  26  Geo.  II.  c.  27.     See  f  Lamb.  34. 

alflo  Stat  7  Geo.  IlL  c.  21. 
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every  justice,  except  as  is  therein  excepted,  shall  have  an  estate 
of  100/.  jj^r  annum  clear  of  all  deductions ;  but  this  estate  may 
be  freehold,  copyhold,  or  even  leasehold,  for  a  term  not  less 
than  twenty-one  years ;  and,  if  he  acts  without  such  qualifi- 
cation, he  shall  forfeit  100/.     This  qualification »  is  almost 

[  353  ]  equivalent  to  the  20/.  per  annum  required  in  Heniy  the 
sixth's  time:  and  of  this ^  the  justice  must  now  make  oath. 
Also  it  is  provided  by  the  act  5  Geo.  II.  that  no  practising 
attorney,  solicitor,  or  proctor,  shall  be  capable  of  acting  as 
a  justice  of  the  peace  for  any  county.  By  the  1  Wm.  IV. 
c.  43,  some  of  the  fees  and  stamp  duties,  chargeable  on  the 
renewal  of  appointments  and  commissions  are  abolished. 

Sftce^de-       ^®  *^®  office  of  these  justices  is  conferred  by  the  king,  so 

terminable,  jj  gubsists  Only  during  his  pleasure  ;  and  is  determinable,  1. 
By  the  demise  of  the  crown ;  that  is,  in  six  months  after .^ 
But  if  the  same  justice  is  put  in  commission  by  the  succes- 
sor, he  shall  not  be  obliged  to  sue  out  a  new  dedimus,  or  to 
swear  to  his  qualification  afresh  :J  nor,  by  reason  of  any  new 
commission,  to  take  the  oaths  more  than  once  in  the  same 
reign.^  2.  By  express  writ  under  the  great  seal,^  discharg- 
ing any  particular  person  from  being  any  longer  justice.  3. 
By  superseding  the  commission  by  writ  of  supersedeas, 
which  suspends  the  power  of  all  the  justices,  but  does  not 
totally  destroy  it :  seeing  it  may  be  revived  again  by  another 
writ,  called  a  procedendo,  4.  By  a  new  commission,  which 
virtually,  though  silently,  discharges  all  the  former  justices 
that  are  not  included  therein ;  for  two  commissions  cannot 
subsist  at  once.  5.  By  accession  of  the  office  of  sheriflF  or 
coroner."^  Formerly  it  was  thought,  that  if  a  man  was 
named  in  any  commission  of  the  peace,  and  had  afterwards 
a  new  dignity  conferred  upon  him,  that  this  determined  his 
office ;  he  no  longer  answering  the  description  of  the  com- 
mission :  but  now  ^  it  is  provided,  that,  notwithstanding  a 
new  title  of  dignity,  the  justice  on  whom  it  is  conferred 
shall  still  continue  a  justice. 

Their  power      The  power,  office,  and  duty  of  a  justice  of  the  peace  de- 

'  See  bishop  Fleetwood's  calcula-  ^  Stat.  7  Geo.  III.  c.  9. 

tions  in  his  Chronicon  Pretiosum.  *  Lamb.  67. 

»»  Stat.  18  Geo.  II.  c.  20.  "  Stot.  1  Mar.  st  2,  c.  8. 

*  Stat  1  Ann.  c.  8.  °  Stat  1  Edw.  VI.  c.  7. 
3  Stat.  1  Geo.  III.  c.  13. 
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pend  on  his  oomn^ission^  and  on  the  several  statutes  which 
have  created  objects  of  his  jurisdiction*  His  commission, 
first,  empowers  him  singly  to  conserve  the  peace;  and  there- 
by gives  him  all  the  power  of  the  ancient  conservators  at  L  ^^  J 
the  common  law,  in  suppressing  riots  and  affrays,  in  taking 
securities  for  the  peace,  and  in  apprehending  and  committing 
felons  and  other  inferior  criminals.  It  also  empowers  any 
two  or  more  to  hear  and  determine  all  felonies  and  other 
offences;  which  is  the  ground  of  their  jurisdiction  at  ses- 
sions, of  which  more  will  be  said  in  its  proper  place.  And 
as  to  the  powers  given  to  one,  two  or  more  justices  by  the 
several  statutes,  which  from  time  to  time  have  heaped  upon 
them  such  an  infinite  variety  of  business,  that  few  care  to 
undertake,  and  fewer  understand,  the  office;  they  are  such 
and  of  so  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magistrate,  that  without  sini- 
ster views  of  his  own  will  engage  in  this  troublesome  ser- 
vice. And  therefore,  if  a  well-meaning  justice  makes  any 
undesigned  slip  in  his  practice,  great  lenity  and  indulgence 
are  shewn  to  him  in  the  courts  of  law ;  and  there  are  many 
statutes  made  to  protect  him  in  the  upright  discharge  of  his 
office  ;^  which,  among  other  privileges,  prohibit  such  jus- 
tices firom  being  sued  for  any  oversights  without  notice  be- 
fprehand:  and  stop  all  suits  begun,  on  tender  made  of  suffi- 
cient amends.  But,  on  the  other  hand,  any  malicious  or 
tyrannical  abuse  of  their  office  is  usually  severely  pu- 
nished ;  and  all  persons  who  recover  a  verdict  against  a  jus. 
tice,  for  any  wilful  or  malicious  injury,  are  entitled  to  double 
costs. 

It  is  impossible  upon  our  present  plan  to  enter  minutely  ^2'^ jS?^ 
into  the  particulars  of  the  accumulated  authority,  thus  com-ticesofthe 
mitted  to  the  charge  of  these  magistrates*  I  must  therefore 
recommend  to  the  student  the  perusal  of  Mr*  Lambard*s 
Eirenarcha,  and  Dr.  Burn*s  Justice  of  the  Pectce;  wherein  be 
will  find  every  thing  relative  to  this  subject,  both  in  ancient 
and  modern  practice,  collected  with  great  care  and  accuracy, 
and  disposed  in  a  most  clear  and  judicious  method. 

I  shall  next  consider  some  officers  of  lower  rank  than  [  355  ] 

•  Stat.  7Jac.  I.  c.  5.     21  Jac.  I.       III.  c.  141. 
c.  12.     24  Geo.  II.  c/44.     43  Geo. 
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those  which  have  gone  before,  and  of  more  confined  juris- 
diction; but  still  such  as  are  universally  in  use  through 
every  part  of  the  kingdom, 
c^^ie.  JV-  FourtWy>  then,  of  the  constable.  The  word  can- 
stable  is  frequently  said  to  be  derived  from  the  SaroOy 
konmg-fcapely  and  to  signify  the  support  of  the  king* 
But,  as  we  borrowed  the  name  as  well  as  the  office  of  con- 
stable from  the  French,  I  am  rather  inclined  to  deduce  it, 
with  Sir  Henry  Spelman  and  Dr,  Cowel,  from  that  lan- 
guage :  wherein  it  is  plainly  derived  from  the  Latin  comes 
stabuU,  an  officer  well  known  in  the  empire ;  so  called  be- 
cause, like  the  great  constable  of  France,  as  well  as  the  lord 
high  constable  of  England,  he  was  to  regulate  all  matters 
of  chivalry,  tilts,  tournaments,  and  feats  of  arms,  which  were 
performed  on  horseback.  This  great  office  of  lord  high 
constable  hath  been  disused  in  England,  except  only  upon 
great  and  solemn  occasions,  as  the  king's  coronation  and  the 
like,  ever  since  the  attainder  of  Staffi3rd  duke  of  Bucking- 
ham under  king  Henry  VIII.;  as  in  France  it  was  sup- 
pressed about  a  century  after  by  an  edict  of  Louis  XIII  :P 
but  from  his  office,  says  Lambard,^  this  lower  constableship 
was  at  first  drawn  and  fetched,  and  is  as  it  were  a  very  finger 
of  that  hand.  For  the  statute  of  Winchester,"^  which  first* 
appoints  them,  directs  that,  for  the  better  keeping  of  the 
peace,  two  constables  in  every  hundred  and  franchise  shall 
inspect  all  matters  relating  to  arms  and  armour. 
Of ^o  sorts.  Constables  are  of  two  sorts,  high  constables,  and  petty 
petty  con-  constables.  The  former  were  first  ordained  by  the  statute  of 
Winchester,  as  before-mentioned ;  are  appointed  at  the  court 
leets  of  the  franchise  or  hundred  over  which  they  preside, 
or,  in  default  of  that,  by  the  justices  at  their  quarter  ses- 
sions ;  and  are  removable  by  the  same  authority  that  ap- 
points them.*  The  petty  constables  are  inferior  officers  in 
every  town  and  parish,  subordinate  to  the  high  constable  of 
the  hundred,  first  instituted  about  the  reign  of  Edw.  III.* 
These  petty  constables  have  two  offices  united  in  them ;  the 
one  ancient,  the  other  modern.     Their  ancient  office  is  that 

P  Philip's  life  of  Pole,  ii.  III.  '  As  to  this,  see  Salk.  176, 

'  Of  constables,  5.  '  Salk.  150. 

^  13  ^w.  I.  c.  6.  **  Speltn.  Gloss.  148, 


[  356  ] 
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of  headborough,  tithing-maiiy  or  borsholder ;  of  whom  we 
formerly  spoke/  and  who  are  as  ancient  as  the  time  of  king 
Alfred:  their  more  modern  office  is  that  of  constable  merely; 
which  was  appointed  (as  was  observed)  so  lately  as  the  reign 
of  Edward  III.,  in  order  to  assist  the  high  constable.^  And 
in  general  the  ancient  headboroughs,  tithing-men^  and  bors* 
holders,  were  made  use  of  to  serve  as  petty  constables ; 
though  not  so  generally,  but  that  in  many  places  they  still 
continue  distinct  officers  from  the  constable.  They  are  all 
chosen  by  the  jury  at  the  court  leet ;  or  if  no  court  leet  ht 
held,  are  appointed  by  two  justices  of  the  peace.^ 

The  general  duty  of  all  constables,  both  high  and  petty^  Duty  of  con- 
as  well  as  of  the  other  officers,  is  to  keep  the  king's  peace  in 
their  several  districts :  and  to  that  purpose  they  are  armed 
with  very  large  powers,  of  arresting,  and  imprisoning,  erf 
breaking  open  houses,  and  the  like ;  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  most 
part  put  into  these  offices,  it  is  perhaps  very  well  that  they 
are  generally  kept  in  ignorance.  By  stat.  24  Geo.  II.  c.  44, 
no  action  shall  be  brought  against  a  constable  for  any  thing 
done  in  obedience  to  a  magistrate's  warrant,  until  demand 
has  been  made  of  a  perusal  and  copy  of  the  warrant,  and 
that  demand  having  been  neglected  to  be  complied  with  for 
the  space  of  six  days.  One  of  their  principal  duties, 
arising  from  the  statute  of  Winchester,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  respective  jurisdic- 
tions. Ward,  guard,  or  ctcstodia,  is  chiefly  applied  to  the 
day  time,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways ;  the  manner  of  doing  which  is  left  to  the  dis- 
cretion of  the  justices  of  the  peace  and  the  constable  i^  the 
hundred  being  however  answerable  for  all  robberies  commit- 
ted therein,  by  day  light,  for  having  kept  negligent  guard. 
Watch  is  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  ancestors  wacht  or  waota*)  and  it  be- 
gins at  the  time  when  ward  ends,  and  ends  when  that  begins: 
for,  by  the  statute  of  Winchester,  in  walled  towns  the  gates  r  og^  i 
shall  be  closed  from  sun-setting  to  sun-rising,  and  watch 


"  Page  111. 

^  Lamb.  9. 

«  Stat.  13  &  14  Car.  II.  c.  12. 

y  Dalt  just  c.  104. 


*  EmoHbias  €t  explorationes  quas 
wactas  vacant.  Capitular,  Hludov, 
Fit.  e«  1,  A.  D.  815. 
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shall  be  kept  in  every  borough  and  town^  especially  in  the 
summer  season*  to  apprehend  all  rogues,  vagabonds,  and 
night-walkers,  and  make  them  give  an  account  of  them- 
watchmen.  selves.  The  constable  may  appoint  watchmen,  at  his  dis- 
cretion, regulated  by  the  custom  of  the  place;  and  these, 
being  his  deputies,  have  for  the  time  being  the  authority  of 
their  principal.  But,  with  regard  to  the  infinite  number  of 
other  minute  duties^  that  are  laid  upon  constables  by  a  di- 
versity of  statutes,  I  must  again  refer  to  Mr.  Lambard  and 
Dr.  Bum ;  in  whose  compilations  may  be  also  seen,  what 
powers  and  duties  belong  to  the  constable  or  tithing-man  in-^ 
di£ferently,  and  what  to  the  constable  only;  for  the  constable 
may  do  whatever  the  tithing-man  may;  but  it  does  not 
hold  e  converse,  the  tithing-man  not  having  an  equal  power 
Special  vrith  the  constable.  There  are  also  special  constables,  who 
ooDstabies.  ^^^  ^yQ  appointed  by  any  two  justices  of  the  peace  upon 
the  informatiouon  oath  of  five  respectable  householders  that 
any  tumult,  riot,  or  felony,  has  taken  place,  or  is  likely  to 
take  place :  and  in  all  emergencies  magistrates  may,  without 
any  application,  appoint  and  swear  in  any  number  of  volun- 
tary special  constables  for  the  preservation  of  the  peace.^ 
But  a  more  efficient  peace  establishment  than  any  before 
kdown  has  been  lately  established  and  organized  in  the  me- 
The  new  tfopolis,  and  Other  large  towns,  the  new  police,  under  the 
powce-  authority  of  the  10  Geo.  IV.  c.  44,  and  other  acts  for  regu- 
lating the  police  force  in  these  places.^ 
V.  Survey.  V.  We  are  next  to  consider  the  surveyors  of  the  high- 
OT^high-  ^ays.  Every  parish  is  bound  of  common  right  to  keep  the 
high  roads,  that  go  through  itt  in  good  and  sufficient  repair ; 
uxiless  by  reason  of  the  tenure  of  lands,  or  otherwise,  this 
care  is  consigned  to  some  particular  private  person.  From 
this  burthen  no  man  was  exempt  by  our  ancient  laws,  what- 
ever other  immunities  he  might  enjoy :  this  being  part  of  the 
trinoda  necessitas,  to  which  every  man's  estate  was  subject ; 
viz.  expeditio  contra  hostem,  arcium  constructio,  et  pontium 
reparatio.  For,  though  the  reparation  of  bridges  only  is 
expressed,  yet  that  of  roads  also  must  be  understood ;  as  in 
the  Roman  law,  ad  instructiones  reparationesque  itinerum  et 

*  1  &  2  Wm.  IV.  c.  41,  amended       Wm,  IV.  c.  90. 
by  6  &  6  Wm,  IV.  c.  43,  and  3  &  4  *>  See  3  Wm.  IV.  c.  19. 
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pontium,  nullum  genus  hominum,  nulUusque  dignitatis  ac 
venerationis  meritis,  cessare  oportet.^  And  indeed,  now, 
for  the  most  part,  the  care  of  the  roads  only  seem  to  belong 
to  parishes  ;  that  of  bridges  being  in  great  measure  devolved 
upon  the  county  at  large,  by  statute  22  Hen.  VII L  c.  5. 
If  the  parish  neglected  these  repairs,  they  might  for- 
merly, as  they  may  still,  be  indicted  for  such  their  neglect : 
but  it  was  not  then  incumbent  on  any  particular  officer 
to  call  the  parish  together,  and  set  them  upon  this  work ;  for 
which  reason  by  the  statute  2  &  3  Ph.  &  M.  c.  8,  surveyors  [  358  ] 
of  the  highways  were  ordered  to  be  chosen  in  every  parish.^ 

These  surveyors  were  originally,  according  to  the  statute  How  ap- 
of  Philip  and  Mary,  to  be  appointed  by  the  constable  and 
churchwardens  of  the  parish ;  but  now  they  are  appointed 
under  the  provisions  of  the  5  &  6  Wm.  IV.  c.  60,  by  the  in- 
habitants of  every  parish®  and  may  have  salaries  allotted  them 
for  their  trouble. 

Their  office  and  duty  consists  in  putting  in  execution  a  Their  office 
variety  of  laws  for  the  repairs  of  the  public  highways ;  that 
is,  of  ways  leading  from  one  town  to  another :  all  which  were 
reduced  into  one  act  by  statute  13  Geo.  III.  c.  78,  which 
enacts,  1.  That  they  might  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove  them  :  who 
was  liable  to  penalties  on  non-compliance.  2.  They  were 
to  call  together  all  the  inhabitants  and  occupiers  of  lands, 
tenements,  and  hereditaments  within  the  parish,  six  days  in 
every  year,  to  labour  in  fetching  materials  or  repairing  the 
highways :  all  persons  keeping  draughts  (of  three  horses,  &c.) 
or  occupying  lands,  being  obliged  to  send  a  team  for  every 
draught,  and  for  every  50/.  a-year,  which  they  keep  or 
occupy;  persons  keeping  less  than  a  draught,  or  occu- 
pying less  than  50/.  a-year,  to  contribute  in  a  less  pro- 
portion;   and  all  other  persons  chargeable,   between   the 


and  daty. 


«  C.  II.  74,4. 

*  This  office,  Mr.  Dalton  (Just 
cap.  50.)  says,  exactly  answers  that 
of  the  caratorei  viarum  of  the  Ro- 
mans \  but  it  should  seem  that  theirs 
was  an  office  of  rather  more  dignity 
and  authority  than  ours:  not  only 
from  comparing  the  method  of  mak- 
ing and  mending  the  Roman  ways 


with  those  of  our  country  parishes; 
but  also  because  one  Thermus,  who 
was  the  curator  of  the  Flaminian  way, 
was  candidate  for  the  consulship  with 
Julius  Cffisar.  (Ctc.  od  Attic,  L  1, 
ep.  1.) 

*  See  a  full  account  of  the  law 
statutes  relating  to  highways  in  Burn** 
Justice,  under  that  title. 
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ages  of  eighteen  and  sixty-five,  to  work  or  find  a  labourer. 
But  they  might  compound  with  the  surveyors^  at  certain 

_  easy  rates  established  by  the  act     And  every  cartway  lead- 

ing to  any  market  town  must  have  been  made  twenty  feet 
wide  at  the  least,  if  the  fences  would  permit ;  and  might  be 
increased  by  two  justices,  at  the  expense  of  the  parish,  to 
the  breadth  of  thirty  feet,  3.  The  surveyors  might  lay  out 
their  own  money  in  purchasing   materials  for  repairs,   in 

[  359  ]  erecting  guide-posts,  and  making  drains,  and  should  be  re- 
imbursed by  a  rate,  to  be  allowed  at  a  special  sessions. 
4.  In  case  the  personal  labour  of  the  parish  was  not  suffici- 
ent, the  surveyors,  with  the  consent  of  the  quarter  sessions, 
might  levy  a  rate  on  the  parish,  in  aid  of  the  personal  duty, 
not  exceeding,  in  any  one  year,  together  with  the  other 
highway  rates,  the  sum  of  9d.  in  the  pound ;  for  the  due 
application  of  which  they  were  to  account  upon  oath.  And 
these  provisions  are  now  incorporated,  with  some  alterations, 
into  the  General  Highway  Act,  6  &  6  Wm.  IV.  c.  50,  by 
which  all  prior  acts  were  repealed,  and  for  a  full  account  of 
which,  I  must  again  refer  to  Burn's  Jmtice  of  the  Peace,  as 
its  provisions  are  far  too  extensive  to  be  here  enumerated. 

Turnpikes.  As  for  tumpikcs,  which  are  now  pretty  generally  introduced 
in  aid  of  highway  rates,  and  the  law  relating  to  them,  these 
depend  principally  on  the  particular  powers  granted  in  the 
several  road  acts,  and  upon  some  general  provisions  which 
are  extended  to  all  turnpike  roads  in  the  kingdom,  first  by 
statute  13  Geo.  III.  c.  84,  which  was  amended  by  many 
subsequent  acts,' all  of  which, Including  the  stat.  13  Geo.  III. 
c.  84,  were  consolidated  by  the  3  Geo.  IV.  c.  126,  which  act 
has  been  amended  and  explained  by  several  subsequent  acts. 

VI.  Over-         VI.  I  proceed  therefore,  lastly,  to  consider  the  overseers 

p«*»  of  the  poor ;  their  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII.,  sub- 
sisted entirely  upon  private  benevolence,  and  the  charity  of 
well  disposed  christians.  For,  though  it  appears  by  the 
mirror,8?  that  by  the  common  law  the  poor  were  to  be  "  su»* 
**  tained  by  parsons,  rectors  of  the  church,  and  the  parishi- 
"  oners ;  so  that  none  of  them  die  for  default  of  sustenance ;" 

f  Stat.  14  Geo.  III.  c.  14,  36,  67,      c.  28. 
83.    l^Geo.  III.  c.  39.    18  Geo.  III.  ■  c.  1,  §,  3. 
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and  though  by   the  statutes  12  Ric.   II.  c.   7,  and   IQ^jft^oryot 

"         •'  tn6  poor 

Hen.  VII.  c.  12,  the  poor  are  directed  to  abide  in  the  cities  ^^* 
or  towns  wherein  they  were  born,  or  such  wherein  they  had 
dwelt  for  three  years,  (which  seem  to  be  the  first  rudiments 
of  parish  settlements)  yet  till  the  statute  27  Hen.  VIIL 
c.  25,  I  find  no  compulsory  method^  chalked  out  for  this 
purpose :  but  the  poor  seem  to  have  been  left  to  such  relief 
as  the  humanity  of  their  neighbours  would  afibrd  them. 
The  monasteries  were,  in  particular,  their  principal  resource ; 
and,  among  other  bad  effects  which  attended  the  monastic 
institutions,  it  was  not  perhaps  one  of  the  least  (though  fre- 
quently esteemed  quite  otherwise)  that  they  supported  and 
fed  a  very  numerous  and  very  idle  poor,  whose  sustenance 
depended  upon  what  was  daily  distributed  in  alms  at  the  gates 
of  the  religious  houses.  But,  upon  the  total  dissolution  of  r  3go  i 
these,  the  inconvenience  of  thus  encouraging  the  poor  in 
habits  of  indolence  and  beggary  was  quickly  felt  throughout 
the  kingdom :  and  abundance  of  statutes  were  made  in  the 
reign  of  king  Henry  the  eighth  and  his  children,  for  provi- 
ding for  the  poor  and  impotent ;  which,,  the  preambles  to 
some  of  them  recite,  had  of  late  years  greatly  increased. 
These  poor  were  principally  of  two  sorts :  sick  and  impo- 
tent, and  therefore  unable  to  work ;  idle  and  sturdy,  and 
therefore  able,  but  not  willing,  to  exercise  any  honest  em- 
ployment. To  provide  in  some  measure  for  both  of  these, 
in  and  about  the  metropolis,  Edward  the  sixth  founded  three 
royal  hospitals ;  Christ's  and  St.  Thomas's,  for  the  relief  of 
the  impotent  through  infancy  or  sickness ;  and  Bridewell  for 
the  punishment  and  employment  of  the  vigorous  and  idle. 
But  these  were  far  from  being  suflScient  for  the  care  of  the 
poor  throughout  the  kingdom  at  large :  and  therefore,  after 
many  other  fruitless  experiments,  by  statute  43  Eliz.  c.  2^  By  4s  mum. 
overseers  of  the  poor  were  appointed  in  every  parish.  seen  of  the 

By  virtue  of  the  statute  last  mentioned,  these  overseers  pointed.' 
were  to  be  nominated  yearly  in  Easter-week,  or  within  one  5SJ7*°"**" 
month  after,  (though  a  subsequent  nomination  was  valid)^  by 
two  justices  dwelling  near  the  parish.    They  must  have 

^  By  5  &  6  Edw.  VI.  c.  2,  the  mi-      gatherers  of  alms  for  the  poor, 
nister  and  churchwarden  were  annu-  '  Stra.  1123. 

ally  to  appoint  two  able  persons  to  be 
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been  substantial  householders^  and  so  expressed  to  be  in  the 
appointment  of  the  justices.^ 

Their  office  Their  office  and  duty,  according  to  the  same  statute^  were 
principally  these:  first,  to  raise  competent  sums  for  the 
necessary  relief  of  the  poor,  impotent,  old,  blind,  and  such 
other,  being  poor  and  not  able  to  work :  and  secondly,  to 
provide  work  for  such  as  are  able,  and  cannot  otherwise  get 
employment :  but  this  latter  part  of  their  duty,  which,  ac- 
cording to  the  wise  regulations  of  that  salutary  statute, 
should  go  hand  in  hand  with  the  other,  had  been  long  most 
shamefully  neglected.  However,  for  these  joint  purpofies^ 
they  were  empowered  to  make  and  levy  rates  upon  the  several 
inhabitants  of  the  parish,  by  the  same  act  of  parliament ; 

[  S61  ]  which  was  farther  explained  and  enforced  by  several  sub* 
sequent  statutes. 

The  objects       The  two  great  objects  of  this  statute  seem  to  have  been; 

pfthestatnte  o  •;  ' 

ofEiizabefb.  1.  To  relieve  the  impotent  poor,  and  them  only.  2.  To 
find  employment  for  such  as  were  able  to  work :  and  this 
principally  by  providing  stocks  of  raw  materials  to  be 
worked  up  at  their  separate  homes,  instead  of  accumulating 
all  the  poor  in  one  common  workhouse ;  a  practice  which 
put  the  sober  and  diligent  upon  a  level  (in  point  of  their 
earnings,)  with  those  who  were  dissolute  and  idle,  depressed 
the  laudable  emulation  of  domestic  industry  and  neatness, 
and  destroyed  all  endearing  family  connexions,  the  only  fe^ 
licity  of  the  indigent.  Whereas,  if  none  had  been  relieved 
but  those  who  were  incapable  to  get  their  livings,  and  that 
in  proportion  to  their  incapacity ;  if  no  children  had  been 
removed  from  their  parents,  but  such  as  were  brought  up  in 
rags  and  idleness;  and  if  every  poor  man  and  his  family  had 
been  regularly  furnished  with  employment,  and  allowed  the 
whole  profits  of  their  labour ; — ^a  spirit  of  busy  cheerfulness 
would  soon  have  difiused  itself  through  every  cottage ;  woric 
would  have  become  easy  and  habitual,  when  absolutely  ne- 
cessary for  daily  subsistence ;  and  the  peasant  would  have 
gone  through  his  task  without  a  murmur,  if  assured  that  he 
and  his  children  (when  incapable  of  work  through  infancy^ 
age,  or  infirmity)  would  then,  and  then  only,  be  entitled  to 
support  firom  his  opulent  neighbours. 

i  2  Lord  Raym.  1394. 
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This  appears  to  have  .been  the  plan  of  tl^e  statute  of 
queen  Elizabeth ;  in  which  the  only  defect  was  confining 
the  management  of  the  poor  to  small,  parochial  districts ; 
which  were  frequently  incapable  of  furnishing  proper  worki 
or  providing  an  able  director.  However,  the  laborious  poor 
were  then  at  liberty  to  seek  employment  wherever  it  was  to 
be  had:  none  being  obliged  to  reside  in  the  places  of  their 
settlement,  but  such  as  were  unable  or  unwilling  to  work ;  and  ' 
those  places  of  settlement  being  only  such  where  they  were 
borfif  or  had  made  their  abode ^  originally  for  three  years,^and 
afterwards  (in  the  case  of  vagabonds)  for  one  year  only.^ 

After  the  Restoration  a  very  different  plan  was  adopted,  [  362  ] 
which  rendered  the  employment  of  the  poor  more  difficult,  After  the 

,    ,   ,  ,  Restoratioii 

by  authorizing  the  subdivision  of  parishes  ;  had  greatly  in-  ^^  jJJ^ 
creased  their  number,  by  confining  them  all  to  their  respective  introdaced. 
districts ;  had  given  birth  to  the  intricacy  of  our  poor-laws, 
by  multiplying  and  rendering  more  easy  the  methods  of 
gaining  settlements ;  and,  in  consequence,  had  created  an  in^^ 
finity  of  expensive  law-suits  between  contending  neighbour- 
hoods, concerning  thbse  settlements  and  removals.  By  the 
statute  13  &  14  Car.  11.  c.  IS,  a  legal  settlement  was  de- 
clared to  be  gained  by  birth;  or  by  inhabitancy^  apprentice 
ship,  or  service,  for  forty  days:  within  which  period  all  in^ 
truders  were  made  removable  firom  any  parish  by  two  justices 
of  the  peace,  unless  they  settled  in  a  tenement  of  the  annual 
value  of  10^  Thefirauds,  naturally  consequent  upon  this 
provision,  which  gave  a  settlement  by  so  short  a  residence, 
produced  the  statute  1  Jac.  II.  c.  17,  which  directed  notice 
in  writing  to  be  delivered  to  the  parish  officers,  before  a  set^ 
tlement  could  be  gained  by  such  residence.  Subsequent 
provisions  allowed  other  circumstances  of  notoriety  to  be 
equivalent  to  such  notice  given;  and  those  circumstancbs 
were  firom  time  to  time  altered,  enlarged,  or  restrained,  wheii> 
ever  the  experience  of  new  inconveniencies,  arising  daily 
firom  new  regulations,  suggested  the  necessity  of  a  remedy. 
And  the  doctrine  of  certificates  was  invented,  by  way  of  certificates, 
counterpoise,  to  restain  a  man  and  his  family  firom  acquiring 
a  new  settlement  by  any  length  of  residence  whatever,  un- 

k  Stat.  19  Hen.  VII.  c.  12.  1  £dw      c.  6. 
VI.  c.  3.   3  Edw.  VI.  c.  16.   14£liz.  >  Stat.  39  Eliz.  c  4. 
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less  in  two  particular  excepted  c^es  :  which  made  parishes 
very  cautious  of  giving  such  certificates,  and  of  course  con- 
fined the  poor  at  home ;  where  frequently  no  adequate  em- 
ployment could  be  bad. 
oo^t^'the      The  law  of  settlements  was  reducible  to  the  following 
ttanaitr'    general  heads ;  or^  a  settlement  in  a  parish  might  have  been 
acquired^  1.  By  birth,  for^  wherever  a  child  was  first  known 
to  be,  that  was  always  primd  facie  the  place  of  settlement; 
until  some  other  could  be  shown.°^    This  was  also  generdly 
[  363  ]  the  place  of  settlement  of  a  bastard  child  ;'^  for  a  bastard 
having  in  the  eye  of  the  law  no  father,  could  not  be  referred 
to  his  settlement,  as  other  children  may.^    But,  in  legitimate 
children,  though  the  place  of  birth  was  primd  facie  the  set- 
tlement, yet  it  was  not  conclusively  so ;  for  there    were, 
2.  Settlements  by  parentage,  being  the  settlement  of  one's 
father  or  mother :  all  legitimate  children  being  really  settled   ' 
in  the  parish  where  their  parents  were  settled,  until  they  got  ' 
a  new  settlement  for  themselves,?    A  new  settlement  might 
be  acquired  several  ways ;    as,  3.  By  marriage.     For  a  ^^ 
woman,  marrying  a  man  that  was  settled  in  another  parish,    : 
changed  her  own  settlement;  the  law  not  permitting  the  se*  '  '. 
paration  of  husband  and  wife.^     But  if  the  man  had  no  set-  • ' 
tlement,  her's  was  suspended  during  his  life,  if  he  remained    - 
in  England  and  was  able  to  maintain  her ;  but  in  his  absence, 
or  after  his  death,  or  during   (perhaps)  his  inability,  she 
might  be  removed  to   her  old  settlement.^      The  other    - 
methods  of  acquiring  settlements  in  any  parish  were  all  r&«  ^■'■ 
ducible  to  this  one,  of  forty  days'  residence  therein :  but  this 
forty  days'  residence  (which  was  construed  to  be  lodging  or     1 
lying  there)  must  not  have  been  by  fraud,  or  stealth,  or  in     -; 
any  clandestine  manner;  but  made  notorious,  by  one  or  - 
other  of   the  following  concomitant  circumstances*     The 
next  method  therefore  of  gaining  a  settlement  was,  4.  By     * 
forty  days'  residence,  and  notice.     For  if  a  stranger  came 
into  a  parish,  and  delivered  notice  in  writing  of  his  place  of  '■ 
abode,  and  number  of  his  family,  to  one  of  the  overseers 

"*  Carth.433.    Comb.  364.  Salk.  '  Salk.  528.   2  Lord  Raym.  1473. 

486.    1  Lord  Raym.  667.  •>  Stra.  644. 

■  See  post,  chap.  16,  ad >n.  '  Foley,  249,  261,252,    Bur.  Sett 

•  Salk.  427.  C.  370. 
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(which  must  be  read  in  the  church  and  registered)  and  re- 
sided there  unmolested  for  forty  days  after  such  notice^  he 
was  legally  settled  thereby.^     For  the  law  presumed  that 
such  a  one  at  the  time  of  notice  was  not  likely  to  become 
chargeable,  else  he  would  not  have  ventured  to  give  it ;  or 
that  in  such  case,  the  parish  would  have  taken  care  to  re- 
move him.     But  there  were  also  other  circumstances  equiva- 
lent to  such  notice ;  therefore,  5.  Renting  for  a  year  a  tene- 
ment of  the  yearly  value  of  ten  pounds,  and  residing  forty 
days  in  the  parish,  gained  a  settlement  without  notice  ;^  upon 
the  principle  of  having  substance  enough  to  gain  credit  for 
such  a  house.     6.  Being  charged  to  and  paying  the  public  [  364  ] 
taxes  and  levies  of  the  parish ;  (excepting  those  for  scaven- 
gers, highways,^  and  the  duties  on  houses  and  windows^)  and, 
7.  Executing,  when  legally  appointed,  any  public  parochial 
office  for  a  whole  year  in  the  parish,  as  churchwarden,  &c., 
were  both  of  them  equivalent  to  notice,  and  gained  a  settle- 
ment,^ if  coupled  with  a  residence  of  forty  days.     8.  Being 
hired  for  a  year,  when  unmarried  and  childless,  and  serving  a 
year  in  the  same  service ;  and  9.  Being  bound  an  apprentice 
gave  the  servant,  and  apprentice  a  settlement  without  notice,' 
in  that  place  wherein  they  served  the  last  forty  days.     This 
was  meant  to  encourage  application  to  trades,  and  going  out 
to  reputable  services.     10.  Lastly,  the  having  an  estate  of 
one's  own,  and  residing  thereon  forty  days,  however  small 
the  value  may  be,  in  case  it  be  acquired  by  act  of  law  or  of  a 
third  person,  as  by  descent,  gift,  devise,  &c.,  was  a  sufficient 
settlement  :y  but  if  a  man  acquired  it  by  his  own  act,  as  by 
purchase,  (in  it's  popular  sense,  in  consideration  of  money 
paid)  then  unless  the  consideration  advanced,  bondjide,  were 
SO/,  it  was  no  settlement  for  any  longer  time,  than  the  per- 
son should  inhabit  thereon.'     He  was  in  no  case  removable 
from  his  own  property ;  but  he  could  not,  by  any  trifling  or 

'  Sut.  13  &  U  Car.  II.  c.  13.  "^  Stat.  3  &  4  W.  and  M.  c.  11. 

1  Jac.  XL  c.  17.    3  &  4  Wm.  and  *  Stat  3  &  4  W.  and  M.  c.  1). 

Mar.  ell.  8  &  9  Wm.  III.  c.  30.    31  Gto.  II. 

<  Stat  13  &  14  Car.  U.  c.  12.  c.  11. 

"  Stat  9  Q«o.  I.  c.  7,  §.  6.  ^  Salk.  624. 

"  Sut  21  Geo.  IL  c.  10.  18  Geo.  *  Stat  9  Gto.  I.  c.  7. 
III.  c.  26. 

C  C 


386  OF   SUBORWNATE    MAGISTRATES.  [Ch,    I^T. 

fraudulent  purchase  of  his  own,  acquire  a  permanent^qd 
lasting  settlement. 
All  personn  All  persons^  not  so  settled,  might  have  been  removed  U) 
were  remov-  their  own  parishes,  on  complaint  of  the  overseers,  by  two 
justices  of  the  peace,  if  they  should  adjudge  them  likely  to 
become  chargeable  to  the  parish,  into  which  they  heive  inn 
truded :  unless  they  were  in  a  way  of  getting  a  legal  settle- 
ment, as  by  having  hired  a  house  of  lOLper  annum,  or  living 
in  an  annual  service ;  for  then  they  were  not  r^movabla^^ 
And  in  all  other  cases,  if  the  parish  to  which  they  belonged, 
would  grant  them  a  certificate,  acknowledging  them  to  be 
their  parishioners,  they  could  not  be  removed  merely  be- 
[  S65  ]  cause  likely  to  become  chargeable,  but  only  when  they  be- 
came actually  chargeable.^  But  such  certificated  person 
€ould  gain  no  settlement  by  any  of  the  means  above-men- 
tioned; unless  by  renting  a  tenement  of  10/.  per  annumy  or 
by  serving  an  annual  office  in  the  parish,  being  legally  placed 
therein  :  neither  could  an  apprentice  or  servant  to  such  cer- 
tificated person  gain  a  settlement  by  such  their  service.*^  - 
Reflections        Thesc  wcrc  the  general  heads  of  the  laws  relating  to  the 

on  the  state  i»iiT  i-  n      i  p.. 

of  the  poor  poor,  which,  by  the  resolutions  ot  the  courts  of  justice 
thereon  within  a  century  and  a  half  past,  branched  into  a 
great  variety.  And  yet,  notwithstanding  the  pains  that  were 
taken  about  them,  they  still  remained  very  imperfect,  and  in«- 
adequate  to  the  purposes  they  were  designed  for :  a  fate, 
that  has  generally  attended  most  of  our  statute  laws,  wbefe 
ihey  have  not  the  foundation  of  the  common  law  to  build  on* 
When  the  shires,  the  hundreds,  and  the  tithings,  were  kept 
in  the  same  admirable  order  in  which  they  were  disposed  by 
the  great  Alfired,  there  w^ere  no  persons  idle,  consequently 
none  but  the  impotent  that  needed  relief:  and  the  statute  of 
43  Eliz.  seems  entirely  founded  on  the  same  principle.  But 
when  this  excellent  scheme  was  neglected  and  departed 
fiom,  we  could  not  but  observe  with  concern,  what  miserable 

II 

shifts  and  lame  expedients  were  from  time  to  time  adc^tied* 
in  order  to  patch  up  the  flaws  occasioned  by  this  negleet. 
There  is  not  a  more  necessary  or  more  certain  ma^im  ili^lbe 
frame  and  constitution  of  society,  than  that  every  iq^i^AduMil 

*  Salk.  472.  »  Stat.  12  Aiiii.:e.4s&  v.  ^:  ri  ip  j  i 

»»  Stat.  8  &  9  Wm.m.  C.30. 
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must  contribute  his  share^  in  order  to  the  well-being  of  the 
community :  and  surely  they  must  be  very  deficient  in  sound 
policy,  who  suffer  one-half  of  a  parish  to  continue  idle,  dis- 
solute, and  unemployed ;  and  at  length  are  amazed  to  find, 
that  the  industry  of  the  other  half  is  not  able  to  maintain 
the  whole. 

This  account  of  the  old  law  relating  to  the  poor,  and  its  ill  j^^^^^ 
administration,  and  the  reflections  on  its  inconvenience  and  sopc»«ded. 
uncertainty,  were  those  which  suggested  themselves  to  Black- 
stone,  and  form  indeed  the  best  reasons  for  the  endeavour 
to  effect  some  alteration.  This  was  indeed  long  demanded 
and  often  attempted  before  it  was  completed,  and  although 
I  am  far  from  saying  that  the  recent  statute^  which  is  now 
the  law  on  this  subject  is  unobjectionable  in  all  its  parts,  yet 
it  cannot  be  disputed  that  it  has,  to  a  great  extent,  redressed 
the  complaints  against  the  former  system  of  poor  law  origi- 
nally made  by  the  impartial  authority  of  our  great  commen- 
tator. With  this  preliminary  observation  I  shall  now  give 
a  very  brief  account  of  the  new  poor  law. 

In  the  first  place  it  establishes  an  entirely  new  machinery  nienew 

900f  l&W 

for  dispensing  relief  to  the  poor.  This  is  done  by  means  of  act, 
a  commission  consisting  of  three  commissioners,  a  limited  iv  c  70. 
number  of  assistant  commissioners,  and  a  competent  number 
of  other  officers,  (ss,  1 — 9),  The  administration  of  relief 
from  the  passing  of  the  act  is  to  be  subject  to  the  control  of 
the  commissioners,  (s.  1 5),  who  are  to  issue  rules  for  the 
management  of  the  poor,  the  government  of  workhouses, 
and  other  matters  connected  with  this  subject,  which  rules  are 
to  be  sent  to  a  secretary  of  state,  and  laid  before  parliament, 
(ss.  16  &  17).  Workhouses  are  to  be  wholly  under  the  con- 
trol of  the  commissioners,  (ss.  21 — 25,)  and  in  order  more 
completely  to  carry  into  effect  the  improvements  contem- 
plated by  the  act,  the  commissioners  may  declare  so  many 
parishes  as  they  may  see  fit  to  be  united  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor,  (s.  26). 
In  these  unions  any  two  justices  of  the  peace  may  direct 
relief  to  be  given  to  any  adult  person  who  shall  from  age, 
€Mr  infirmity  of  body,  be  wholly  unable  to  work,  without 
requiring  such  person  to  reside  in  any  workhouse,  (s.  S7),  but 

*  4  &  6  Wm.  IV.  c.  76. 
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one  great  principle  of  this  act  is  to  prevent  all  out-door  re- 
lief^  except  in  such  cases.  Where  parishes  are  thus  united, 
a  board  of  guardians  shall  be  chosen,  and  the  workhouses  cf 
the  union  shall  be  governed,  and  the  relief  of  the  poor  ad- 
ministered by  such  board.  The  guardians  are  to  be  elected 
by  the  rate-payers,  (s.  38).  The  inefficiency  of  the  over- 
seers of  the  poor,  who  administered  the  relief  under  the  old 
system,  has  been  already  pointed  out ;  to  remedy  this  evil, 
the  commissioners  may  direct  the  overseers  or  guardians  of 
any  parish  or  union  to  appoint  certain  paid  officers  for  super* 
intending  or  assisting  in  the  administration  of  the  relief  or 
employment  of  the  poor,  (s.  46).  The  main  object  of  the 
law  however  is,  to  stop  all  relief  to  the  able-bodied,  except 
me4ical  attendance,  otherwise  than  in  well-regulated  work- 
houses; and  it  is  accordingly  enacted  that  the  commissioners, 
by  such  rules  as  they  may  see  proper,  may  declare  to  what 
extent  the  relief  shall  be  given  to  the  able-bodied,  or  their 
families,  and  in  what  manner  such  out-door  relief  may  be 
affi^rded ;  and  several  special  provisions  are  made  in  the  act 
as  to  particular  cases,  when  relief  may  be  affi)rded,  (ss.  54 — 
59).  Perhaps,  however,  the  most  indisputable  benefit 
arising  from  the  act,  is  the  sweeping  away  the  greater  part 
of  the  cumbrous  and  confused  law  of  settlement,  out  of 
which  we  have  seen  so  many  nice  distinctions  arose,  and 
which  was  a  source  of  so  much  difficulty  and  distress  to  the 
pauper,  and  expense  and  vexation  to  the  parish  and  the 
rate-payers.  The  only  modes  of  acquiring  a  settlement  by 
the  new  law  are,  1.  Birth.  2.  Parentage.  3.  Apprenticeship. 
4.  Marriage.  5.  Occupying  a  tenement  and  paying  one 
year's  rate.  6.  Possessing  an  estate,  and  residence  within 
•  ten  miles  thereof,  (ss.  64 — 68).  All  the  others  mentioned 
by  Blackstone  are  abolished.  Every  bastard  born  after  the 
passing  of  the  act,  shall  follow  the  settlement  of  its  mother 
until  such  child  shall  attain  the  age  of  sixteen,  or  shall 
acquire  a  settlement  in  its  own  right,  (s.  71).* 

This  short  notice  of  the  new  poor  law  I  have  thought  it 
pioper  to  give,  but  it  is  to  be  remembered  that  it  cannot  at 
present  be  considered  the  permanent  settlement  of  this  im- 
portant subject ;  a  parliamentary  inquiry  is  still  pending,  and 

*  See  post,  chap.  16,  ad  Jin, 
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some  modification  may  be  expected  even  of  the  portions, 
of  the  act  to  which  I  have  referred ;  but  certainly  of  others 
to  which  I  have  not  thought  it  necessary  to  allude. 

By  an  act  of  last  session,^  relief  is  extended  to  the  poor 
in  Ireland  by  the  establishment  of  workhouses  for  that 
purpose. 

It  should  be  observed,  that  although  overseers  are  re-Datiesof 
lieved  by  the  new  poor  law  act  of  much  of  their  former  Cnder  the 
labour,  yet  new  duties  are  given  them,  as  we  have  already 
seen,  by  the  reform  act.f 

•  1  &  2  Vict.  c.  66.  f  See  ante,  pp.  176—179. 
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[  366  1  Having,  in  the  eight  preceding  chapters,  treated  of  per- 
sons as  they  stand  in  the  public  relations  of  magistrates^  I 
now  proceed  to  consider  such  persons  as  fall  under  the  de- 
nomination of  the  people*  And  herein  all  the  inferior  and 
subordinate  magistrates,  treated  of  in  the  last  chapter,  are 
included* 

iiiepcoiAe       The  first  and  most  obrious  division  of  the  people  is  into 

are  (Uvided  *       * 

into  auens  alicus  and  natural-born  subjects.  Natural-born  subjects  are 
borfl8«i>-  such  as  are  born  within  the  dominions  of  the  crown  of 
England ;  that  is,  within  the  ligeance,  or  as  it  is  generally 
called,  the  allegiance  of  the  king :  and  aliens,  such  as  are 
born  out  of  it.  Allegiance  is  the  tie,  or  ligament  which  binds 
the  subject  to  the  king,  in  return  for  that  protection  which 
the  king  affords  the  subject.  The  thing  itself,  or  substantial 
part  of  it,  is  founded  in  reason  and  the  nature  of  government ; 
the  name  and  the  form  are  derived  to  us  from  our  Gothic 
ancestors.  Under  the  feudal  system,  every  owner  of  lands 
held  them  in  subjection  to  some  superior  or  lord,  from  whom 
or  whose  ancestors  the  tenant  or  vassal  had  received  them  : 
and  there  was  a  mutual  trust  or  confidence  subsisting  between 
the  lord  and  vassal,  that  the  lord  should  protect  the  vassal  in 
the  enjoyment  of  the  territory  he  had  granted  him,  and,  on 
the  other  hand,  that  the  vassal  should  be  faithful  to  the  lord 
and  defend  him  against  all  his  enemies.  This  obligation  on 
the  part  of  the  vassal  was  called  his  JideUtas  or  fealty;  and 
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an  oath  of  fealty  was  required,  by  the  feudal  law,  to  be 
taken  by  all  tenants  to  their  landlord,  which  is  couched  in 
almost  the  same  terms  as  our  ancient  oath  of  allegiance  :*  [  367  ] 
except  that  in  the  usual  oath  of  fealty  there  was  frequently  a 
saving  or  exception  of  the  faith  due  to  a  superior  lord  by 
name,  under  whom  the  landlord  himself  was  perhaps  only  a 
tenant  or  vassal.     But  when  the  acknowledgment  was  made 
to  the  absolute  superior  himself,  who  was  vassal  to  no  man, 
it  was  no  longer  called  the  oath  of  fealty,  but  the  oath  of 
allegiance ;  and  therein  the  tenant  swore  to  bear  faith  to  his 
sovereign  lord,  in  opposition  to  all  men,  without  any  saving 
or  exception :   **  contra  omnes  homines  fdelitatem  fecit ^^ 
Land  held  by  this  exalted  species  of  fealty  was  called /<?wrfwm 
liffium,  3L  liege  fee ;  the  vassals  homines  ligii,  or  liege  men  ; 
and  the  sovereign  their  dominus  ligius^  or  liege  lord.     And 
when  sovereign  princes  did  homage  to  each  other,  for  lands 
held  under  their  respective  sovereignties,  a  distinction  was 
always  made  between  simple  homage,  which  was  only  an  ac- 
knowledgment of  tenure ;  ^  and  liege  homage,  which  included 
the  fealty  before-mentioned,  and  the  services  consequent  upon 
it.     Thus  when  our  Edward  III.,  in  1329,  did  homage  to 
Philip  the  Sixth  of  France,  for  his  ducal  dominions  on  that 
continent,  it  was  warmly  disputed  of  what  species  the  homage 
was  to  be,  whether  liege  or  simple  homage.^     But  with  us  Lieffoand 
in  England,  it  becoming  a  settled  principle  of  tenure,  that  all  S?^?  **^' 
lands  in  the  kingdom  are  holden  of  the  king  as  their  sover- 
eign and  lord  paramount,  no  oath  but  that  of  fealty  could 
ever  be  taken  to  inferior  lords,  and  the  oath  of  allegiance  was 
necessarily  confined  to  the  person  of  the  king  alone.     By  an 
easy  analogy  the  term  of  allegiance  was  soon  brought  to 
signify  all  other  engagements,  which  are  due  from  subjects 
to  their  prince,  as  well  as  those  duties  which  were  simply 
and  merely  territorial.     And  the  oath  of  allegiance,  as  ad-  The  oath  or 
ministered  for  upwards  of  six  hundred  years,®  contained  a  *"®8'*°^®- 
promise  ''  to  be  true  and  faithful  to  the  king  and  his  heirs, 
''  and  truth  and  faith  to  bear  of  life  and  limb  and  terrene 

»  2  Fend.  5,  6,  7.  xxiii.  420. 

*  2  Feud,  99.  *  Mirror,  c.  3,  §.  36.       Fleta.  3. 
"  7  Rep.  Caivio's  case,  7.  16  Britten,  c.  29.     7  Rep.  Calvin** 

*  2  Carte,  401.     Mod.   Un.  Hist.       case,  6. 
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**  honour,  and  not  to  know  or  bear  of  any  ill  or  damage  io- 

[  368  J  "  tended  him,  without  defending  him  therefrom."     Upon 

which  sir  Matthew  Hale ^ makes  this  remark;  that  it  was 

short  and  plain,  not  entangled  with  long  or  intricate  clauses 

or  declarations,  and  yet  is  comprehensive  of,  the  whole  duty 

theT^JlSit  ^'^™  *^^  subject  to  his  sovereign.     But,  at  the  Revolution, 

SevoitttSn   *^®  terms  of  this  oath  being  thought  perhaps  to  favour  too 

'  much  the  notion  of  non-resistance,  the  present  form  was 

introduced  by  the  convention  parliament,  which  is  more 

general  and  indeterminate  than  the  former ;  the  subject  only 

promising  '^  that  he  will  be  faithful  and  bear  true  allegiance 

"  to  the  king,"  without  mentioning  "  his  heirs,"  or  specifying 

The  oath  of  in  the  Icast  w herein  that  alledance  consists.     The  oath  of 

snpremacy.  ^      ^  o 

supremacy  is  principally  calculated  as  a  renunciation  of  the 
abjl^on°'  pope's  pretended  authority  :  and  the  oath  of  abjuration,  in- 
troduced in  the  reign  of  king  William,^  very  amply  supplies 
the  loose  and  general  texture  of  the  oath  of  allegiance  ;  it 
recognizing  the  right  of  his  majesty,  derived  under  the  act 
of  settlement ;  engaging  to  support  him  to  the  utmost  of  the 
juror's  power,  promising  to  disclose  all  traitorous  conspiracies 
against  him ;  and  expressly  renouncing  any  claim  of  the 
descendants  of  the  late  pretender,  in  as  clear  and  explicit 
terms  as  the  English  language  can  furnish.  This  oath  must 
be  taken  by  all  persons  in  any  office,  trust,  or  employment ; 
and  may  be  tendered  by  two  justices  of  the  peace  to  any 
person,  whom  they  shall  suspect  of  disaffection.^  And  the 
oath  of  allegiance  may  be  tendered  ^  to  all  persons  above  the 
age  of  twelve  years,  whether  natives,  denizens,  or  aliens, 
either  in  the  court-leet  of  the  manor,  or  in  the  sheriff's  toum, 
which  is  the  court-leet  of  the  county.  But,  as  we  have 
already  seen,  a  new  form  of  oath  has  been  recently  pro- 
vided, to  be  taken  by  Roman  Catholics,  by  the  10  Geo.  IV» 
c.  7,  not  offensive  to  their  religious  belief.i 
There isaiso  But,  besides  thcsc  cxprcss  engagements,  the  law  also 
iSegiance  holds  that  there  is  an  implied,  original,  and  virtual  allegiance, 
sovereign,  owiug  from  evcry  subject  to  his  sovereign,  antecedently  to 
any  express  promise ;  and  although  the  subject  never  swore 

f  1  Hal.  P.  C.  63.  c.  53. 

«  Stat.  13  &  14  Wm.  111.  c.  6*:  »  2  Inst.  121.     IHal.  P.  C.64. 

*  Stat.  1  Geo. I.e.  13.   6  Geo.  111.  J  Ante  p.  157. 
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any  faith  or  allegiance  in  form.  For  as  the  king,  by  the 
very  descent  of  the  crown,  is  fully  invested  with  all  the  rights 
and  bound  to  all  the  duties  of  sovereignty,  before  his  coro- 
nation ;  so  the  subject  is  bound  to  his  prince  by  an  intrinsic  [  ^'^^  ] 
allegiance,  before  the  super-induction  of  those  outward  bonds 
of  oath,  homage,  and  fealty  :  which  were  only  instituted  to 
remind  the  subject  of  this  his  previous  duty,  and  for  the 
better  securing  its  performance.^  The  formal  profession 
therefore,  or  oath  of  subjection,  is  nothing  more  than  a  decla- 
ration in  words  of  what  was  before  implied  in  law.  Which 
occasions  sir  Edward  Coke  very  justly  to  observe,^  that  "  all 
"  subjects  are  equally  bounden  to  their  allegiance,  as  if  they 
*'  had  taken  the  oath ;  because  it  is  written  by  the  finger  of 
*'  the  law  in  their  hearts,  and  the  taking  of  the  corporal  oath 
"  is  but  an  outward  declaration  of  the  same."  The  sanction 
of  an  oath,  it  is  true,  in  case  of  violation  of  duty,  makes  the 
guilt  still  more  accumulated,  by  superadding  perjury  to 
treason :  but  it  does  not  increase  the  civil  obligation  to 
loyalty  ;  it  only  strengthens  the  social  tie  by  uniting  it  with 
that  of  reUgion, 

Allegiance,  both  express  and  implied,  is  however  distin-  AUeffiaocv 
guished  by  the  law  into  two  sorts  or  species,  the  one  natural,  locai. 
the  other  local ;  the  former  being  also  perpetual,  the  latter 
temporary.     Natural  allegiance  is  such  as  is  due  from  all  Natural 
men  born  within  the  king's  dominions  immediately  upon  ^' 

their  birth.*^  For,  immediately  upon  their  birth,  they  are 
under  the  king's  protection ;  at  a  time  too,  when  (during 
their  infancy)  they  are  incapable  of  protecting  themselves. 
Natural  allegiance  is  therefore  a  debt  of  gratitude ;  which 
cannot  be  forfeited,  cancelled,  or  altered,  by  any  change  of 
time,  place,  or  circumstance,  nor  by  any  thing  but  the  united 
concurrence  of  the  legislature.**  An  Englishman  who  re- 
moves to  France,  or  to  China,  owes  the  same  allegiance  to 
the  king  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  now.  For  it  is  a  principle  of  universal 
law,<'  that  the  natural-born  subject  of  one  prince  cannot  by 
any  act  of  his  own,  no,  not  by   swearing  allegiance   to 

k  1  Hal.  P.  C.  61.  "  2  p.  Wms.  124. 

>  2  Inst.  121.  •  1  Hal.  P.  C.  68. 

"•  7  Rep.  7. 
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another,  put  off  or  discharge  his  natural  allegiance  to  the 
former :  for  this  natural  allegiance  was  intrinsic,  and  pri* 

[  S70  ]  mitive,  and  antecedent  to  the  other ;  and  cannot  be  divested 
without  the  concurrent  act  of  that  prince  to  whom  it  was 
first  due.P  Indeed  the  natural-born  subject  of  one  prince, 
to  whom  he  owes  allegiance,  may  be  entangled  by  subjecting 
himself  absolutely  to  another :  but  it  is  his  own  act  that 
brings  him  into  these  straits  and  difficulties,  of  owing  service 
to  two  roasters ;  and  it  is  unreasonable  that,  by  such  vo- 
luntary act  of  his  own,  he  should  be  able  at  pleasure  to 
unloose  those  bands,  by  which  he  is  connected  to  his  natural 
prince. 

Local  auegi.  Local  alWiancc  is  such  as  is  due  from  an  alien,  or 
stranger  bom,  for  so  long  time  as  he  continues  within  the 
king's  dominion  and  protection: 4  and  it  ceases,  the  instant 
such  stranger  transfers  himself  from  this  kingdom  to  another. 
Natural  allegiance  is  therefore  perpetual,  and  local  tem- 
porary only:  and  that  for  this  reason,  evidently  founded 
upon  the  nature  of  government ;  that  allegiance  is  a  debt 
due  from  the  subject,  upon  an  implied  contract  with  the 
prince,  that  so  long  as  the  one  affords  protection,  so  long 
the  other  will  demean  himself  faithfully.  As  therefore  the 
prince  is  always  under  a  constant  tie  to  protect  his  natural- 
born  subjects,  at  all  times  and  in  all  countries,  for  this 
reason  their  allegiance  due  to  him  is  equally  universal  and 
permanent.  But,  on  the  other  hand,  as  the  prince  affords 
his  protection  to  an  alien,  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  confined  (in  point  of  time) 
to  the  duration  of  such  his  residence,  and  (in  point  of  locality) 
to  the  dominions  of  the  British  empire.  From  which  con- 
siderations sir  Matthew  Hale'^  deduces  this  consequence, 
that,  though  there  be  an  usurper  of  the  crown,  yet  it  is 
treason  for  any  subject,  while  the  usurper  is  in  full  posses- 
sion of  the  sovereignty,  to  practise  any  thing  against  his 
crown  and  dignity:  wherefore,  although  the  true  prince 
regain  the  sovereignty,  yet  such  attempts  against  the  usurper 
(unless  in  defence  or  aid  of  the  rightful  king)  have  been 

P  Doed.  Thomas  v.  Acktam,  2  B.&  C.  '7  Rep.  6. 

779.     Aiichmuty  v.  MulcasUr,  6  B.  '  1  Hal.  P.  C.  60. - 

&C.  771. 
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afterwards  punished  with  death ;  because  of  the  breach  of 
that  temporary  allegiance,  which  was  due  to  him  as  king 
de  fizcto.  And  upon  this  footing,  after  Edward  IV.  re- 
covered the  crown,  which  had  been  long  detained  from  his  [  371  ] 
house  by  the  line  of  Lancaster,  treasons  committed  against 
Henry  VI.,  were  ciqpitally  punished;  though  Henry  had 
been  declared  an  usurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  Jj^jj^™  jg 
held  to  be  applicable  not  only  to  the  political  capacity  of  the  <'"®* 
king,  or  regal  office,  but  to  his  natural  person,  and  blood- 
royal  :  and  for  the  misapplication  of  their  allegiance,  viz. 
to  the  regal  capacity  or  crown,  exclusive  of  the  person  of 
the  king,  were  the  Spencers  banished  in  the  reign  of 
Edward  11.^  And  from  hence  arose  that  principle  of  per- 
sonal attachment,  and  affectionate  loyalty,  which  induced 
our  forefathers,  (and,  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them,  life, 
fortune,  and  family,  in  defence  and  support  of  their  liege 
lord  and  sovereign. 

This  allegiance  then,  both  express  and  implied,  is  the  AUegiance 
duty  of  all  the  king's  subjects,  under  the  distinctions  here  loi  subjeots! 
laid  down,  of  local  and  temporary,  or  universal  and  perpetual. 
Their  rights  are  also  distinguishable  by  the  same  criterions 
of  time  and  locality ;  natural-born  subjects  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  within 
the  king's  ligeance,  and  can  never  forfeit  by  any  distance 
of  place  or  time,  but  only  by  their  own  misbehaviour :  the 
explanation  of  which  rights  is  the  principal  subject  of  this 
volume.  The  same  is  also  in  some  degree  the  case  of 
aliens ;  though  their  rights  are  much  more  circumscribed, 
being  acquired  only  by  residence  here,  and  lost  whenever 
they  remove.  I  shall  however  here  endeavour  to  chalk  out 
some  of  the  principal  lines,  whereby  they  are  distinguished 
from  natives,  descending  to  farther  particulars  when  they 
come  in  course. 

An  alien  bom  may  purchase  lands,  or  other  estates  :  but  AUeus,  wha 
not  for  his  own  use ;  for  the  king  is  thereupon  entitled  to  do. 
them.*     If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  must  owe  an  allegiance,  equally  permanent  with 

•  1  Hal.  r.  C.  67.  •  Co.  Lit.  2. 
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that  property^  to  the  king  of  England ;  which  would  pro- 
bably be  inconsistent  with  that^  which  he  owes  to  his  own 

[  372  ]  natural  liege  lord :  besides  that  thereby  the  nation  might  in 
time  be  subject  to  foreign  influence^  and  feel  many  other 
inconveniences.  Wherefore  by  the  civil  law  such  contracts 
were  also  made  void  :^  but  the  prince  had  no  such  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  other 
reasons,  which  might  be  given  for  our  constitution,  it  seems 
to  be  intended  by  way  of  punishment  for  the  alien's  pre- 
sumption, in  attempting  to  acquire  any  landed  property :  for 
the  vendor  is  not  affected  by  it,  he  having  resigned  his  right, 
and  received  an  equivalent  in  exchange.  Yet  an  alien  may 
acquire  a  property  in  goods,  money,  and  other  personal 
estate,  or  may  hire  a  house  for  his  habitation:^  for  personal 
estate  is  of  a  transitory  and  moveable  nature ;  and,  besides, 
this  indulgence  to  strangers  is  necessary  for  the  advancement 
of  trade.  Aliens  also  may  trade  as  freely  as  other  people ; 
only  they  were  subject  to  certain  higher  duties  at  the  custom- 
house, but  these  are  now  almost  entirely  done  away:^  and 
there  are  also  some  obsolete  statutes  of  Henry  VIII.,  pro- 
hibiting alien  artificers  to  work  for  themselves  in  this  king- 
dom; but  it  is  generally  held  that  they  were  virtually 
repealed  by  statute  5  Eliz.  c.  7.  *  Also  an  alien  may  bring 
an  action  concerning  personal  property,  and  may  make  a 
will,  and  dispose  of  his  personal  estate :  y  not  as  it  was  in 
France,  where  the  king  at  the  death  of  an  alien  was  entitled 
to  all  he  was  worth,  by  the  droit  d*aubaine  or  jus  albinatusj^ 
unless  he  had  a  peculiar  exemption.  The  French  law  is 
now  however  assimilated  to  ours  in  this  respect.*  When 
I  mention  these  rights  of  an  alien,  I  must  be  understood  of 
alien-friends  only,  or  such  whose  countries  are  in  peace  with 
ours ;  for  alien-enemies  have  no  rights,  no  privileges,  unless 
by  the  king's  special  favour,  during  the  time  of  war. 

2en,lS        When  I  say,  that  an  alien  is  one  who  is  born  out  of  the 

«  Cod,  L  11  tit.  55.  y  Lutw.34. 

'  7  Rep.  17.  *  A  word  derived  from  alibi  natus, 

'^  See  ante  330.  Spclra.  Gl.  24. 

*  Buttheredocs  not  seem  any  other  *  Code  Civil,  /.  l,tit.  l,art  11,  and 

authority    for    this   but   Blackstone's  ^.  3,  tit.  1,  art.  726. 
1  Woode.  Lee.  273,  n.  1. 
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king's  dominions^  or  allegiance,  this  also  must  be  under-^hoanatn- 
stood  with  some  restrictions*     The  common   law  indeed  Ject. 
stood  absolutely  so;  with  only  a  very  few  exceptions:  so 
that  a  particular  act  of  parliament  became  necessary  after 
the  Restoration,^  "  for  the  naturalization  of  children  of  his 
"  majesty's   English    subjects,   born    in  foreign  countries 
"  during  the  late  troubles."    And  this  maxim  of  the  law  [  873  ] 
proceeded  upon  a  general  principle,  that  every  man  owes 
natural  allegiance  where  he  is  born,  and  cannot  owe  two 
such  allegiances,  or  serve  two  masters,  at  once.     Yet  the 
children  of  the  king's  ambassadors  born  abroad  were  always 
held  to  be  natural  subjects :  ^  for  as  the  father,  though  in  a 
foreign  country,  owes  not  even  a  local  allegiance  to  the 
prince  to  whom  he  is  sent ;  so,  with  regard  to  the  son  also, 
he  was  held  (by  a  kind  of  postliminium)  to  be  born  under 
the  king  of  England's  allegiance,  represented  by  his  father, 
the  ambassador.     To  encourage  also  foreign  commerce,  it 
was  enacted  by  statute  25  Edw.  III.  st.  2,  that  all  children 
born  abroad,  provided  both  their  parents  were  at  the  time 
of  his  birth  in  allegiance  to  the  king,  and  the  mother  had 
passed  the  seas  by  her  husband's  consent,  might  inherit  as 
if  born  in  England :  and  accordingly  it  hath  been  so  ad- 
judged in  behalf  of  merchants.^  But  by  several  more  modern 
statutes,®  these  restrictions  are  still  farther  taken  off:  so 
that  all  children,  born  out  of  the  king's  ligeance,  whose 
fathers  (or  grandfathers  by  the  father's  side)  were  natural* 
bom  subjects,  are  now  deemed  to  be  natural-born  subjects 
themselves,  to  all  intents  and  purposes;  unless  their  said 
ancestors  were  attainted,  or  banished  beyond  sea,  for  high 
treason ;  or  were  at  the  birth  of  such  children  in  the  service 
of  a  prince  at  enmity  with  Great  Britain.     Yet  the  grand- 
children of  such  ancestors  shall  not  be  privileged  in  respect 
of  the  alien's  duty,  except  they  be  protestants,  and  actually 
reside  within  the  realm ;  nor  shall  be  enabled  to  claim  any 
estate  or  interest,  unless  the  claim  be  made  within  five  years 
afVer  the  same  shall  accrue. 


»»  Stat.  29  Car.  II.  c.  6.  Cent.  3. 

•  7  Rep.  18.  •  7  Ann.  c,  6.    4  Geo.  II.  c.  21, 

^  Cro.  Car.  601 .    Mar.  91.   Jenk.      ami  13  Geo.  IIL  c.  21. 
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?ia£!twB  '^^®  children  of  aliens,  bom  here  in  England,  are,  gene- 
Bu^onj-bom  rally  speaking,  natural-bom  subjects,  and  entitled  to  all  the 
privileges  of  such.  In  which  the  constitution  of  France 
differed  from  ours ;  for  there,  by  their  jibs  albinatus,  when 
it  existed,  if  a  child  were  born  of  foreign  parents,  it  was  an 
alien.^  But  the  law  in  this  respect  is  now  nearly  the  same 
as  ours,  s 
Denizen,  A  deuizcn  is  an  alien  bora,  but  who  has  obtained  ex 
may  do.  dofiatione  regis  letters  patent  to  make  him  an  English  sub- 
[  374  ]  ject:.  a  high  and  incommunicable  branch  of  the  royal  pre- 
rogative.^ A  denizen  is  in  a  kind  of  middle  state,  between 
an  alien  and  natural-born  subject,  and  partakes  of  both  of 
them.  He  may  take  lands  by  purchase  or  devise,  which  an 
alien  may  not;  but  cannot  take  by  inheritance:^  for  his 
parent,  through  whom  he  must  claim,  being  an  alien,  had 
no  inheritable  blood ;  and  therefore  could  convey  none  to 
the  son.  And,  upon  a  like  defect  of  hereditary  blood,  the 
issue  of  a  denizen,  born  before  denization,  cannot  inherit  to 
him ;  but  his  issue  born  after,  may.^  ^A  denizen  is  not 
excused^  from  paying  the  alien's  duty,  and  some  other  mer- 
cantile burthens,  but  these  are  now  much  lessened."^  And 
no  denizen  can  be  of  the  privy  council,  or  either  house  of 
parliament,  or  have  any  office  of  trust,  civil  or  military,  or 
be  capable  of  any  grant  of  lands,  &c.  from  the  crown."^ 
Naturaiiza.  Naturalization  cannot  be  performed  but  by  an  act  of  par- 
performed,  liament :  for  by  this  an  alien  is  put  in  exactly  the  same  state 
as  if  he  had  been  bom  in  the  king's  ligeance ;  except  only 
that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council,  or  parliament,  holding  offices, 
grants,  &c.^  No  bill  for  naturalization  can  be  received  in 
either  house  of  parliament,  without  such  disabling  clause  in 
it  :P  nor  without  a  clause  disabling  the  person  from  obtaining 

^  J enk.Ceni,3f  cites TreasureFrari'  ^  See  as  to  where  a  denizen  may 

fois,  312.  inherit,  Principles  of  Real  Property, 

«  Code  Civil,  lib.  1,  tit.  1,  art.  9.  p.  162. 

As  to  what  must  be  done  by  an  alien  '  Stat.  22  Hen.  VIIL  c.  8. 

on  arriving  in  this  country,  see  ante  "^  See  ante  p.  330. 

p.  273.  ■  Sut.  12.  Wm.  lit.  c.  2. 

^  7  Rep.  Calvin's  case,  25.  <"  Ibid. 

*  11  Rep.  67.  *  Sut  1  Geo.  I.  c.  4. 

)  Co  Litt.  8.    Vaagh.  286. 
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any  immunity  in  trade  thereby,  in  any  foreign  country; 
unless  he  shall  have  resided  in  Britain  for  seven  years  next 
after  the  commencement  of  the  session  in  which  he  is  na- 
turalized.4  Neither  can  any  person  be  naturalized  or  re- 
stored in  blood,  unless  he  hath  received  the  sacrament  of 
the  lord's  supper  within  one  month  before  the  bringing  in 
of  the  bill ;  and  unless  he  also  takes  the  oaths  of  allegiance 
and  supremacy  in  the  presence  of  the  parliament.^  But 
these  provisions  have  been  usually  dispensed  with  by  special 
acts  of  parliament,  previous  to  bills  of  naturalization  of  any 
foreign  princes  or  princesses.® 

These   are   the    principal    distinctions    between   aliens,  [  375  ] 
denizens,   and  natives:    distinctions,  which   it   hath   been  Frequent  at. 

tempts  &t  a 

frequently  endeavoured  since   the  commencement  of  this  srenerai  na- 

_  turaliEation 

century  to  lay  almost  totally  aside,  by  one  general  naturali-  »ct. 
zation  act  for  all  foreign  protestants.  An  attempt  which 
was  once  carried  into  execution  by  the  statute  7  Ann.  c.  5, 
but  this,  after  three  years  experience  of  it,  was  repealed  by 
the  statute  10  Ann.  c.  5,  except  one  clause,  which  was  just  partial  acu 
now  mentioned,  for  naturalizing  the  children  of  English  ^"t^'  *"^" 
parents  born  abroad.  However,  every  foreign  seaman,  who 
in  time  of  war  serves  two  years  on  board  an  English  ship 
by  virtue  of  the  king's  proclamation,  is  ipso  facto  naturalized 
under  the  like  restrictions  as  in  statute  12  Wm.  III.  c.  2;^ 
and  all  foreign  Protestants,  and  Jews,  upon  their  residing 
seven  years  in  any  of  the  American  colonies,  without  being 
absent  above  two  months  at  a  time,  and  all  foreign  Pro- 
testants serving  two  years  in  a  military  capacity  there,  or 
being  three  years  emplo}ed  in  the  whale  fishery,  without 
afterwards  absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  and  none  of  them  falling  within  the 
incapacities  declared  by  statute  4  Geo.  II.  c.  21,  shall  be 
(upon  taking  the  oaths  of  allegiance  and  abjuration,  or  in 
some  cases,  an  affirmation  to  the  same  effect)  naturalized  to 
all  intents  and  purposes,  as  if  they  had  been  born  in  this 
kingdom ;  except  as  to  sitting  in  parliament  or  in  the  privy 
council,  and  holding  offices  or  grants  of  lands,  &c.  fi'om 

•»  Stat.  14  Geo.  III.  c.  84.   ^  c.  3.     9  Geo.  II.  c.  24.'    4  Geo,  HI. 

'  Stat.  7  Jac.  I.  c.  2.  c.  4. 

•  Slat.  4  Ann.  c.  I.    7  Geo.  II.  '  Stat.  13  Geo.  II.  c.  3, 
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the  crown  within  tlie  kingdoms  of  Great  Britain  or  Ireland.^ 
They  therefore  are  admissible  to  all  other  privileges,  which 
Protestants  or  Jews  born  in  this  kingdom  are  entitled  to. 
What  those  privileges  are,  with  respect  to  Jews^  in  par- 
ticular, was  the  subject  of  very  high  debates  about  the  time 
of  the  famous  Jew-bill  ;'^  which  enables  all  Jews  to  prefer 
bills  of  naturalization  in  parliament,  without  receiving  the 
sacrament,  as  ordained  by  statute  7  Jac.  1.  It  is  not  my 
intention  to  revive  this  controversy  again  ;  for  the  act  lived 
only  a  few  months,  and  was  then  repealed : '  therefore  peace 
be  now  to  its  manes.  It  is  to  be  observed,  however,  that 
frequent  attempts  have  recently  been  made  to  place  the  Jews, 
so  far  as  civil  privileges  are  concerned,  on  the  same  footing 
as  their  other  fellow  subjects,  y 

"  Stat.  13  Geo.  IL  c.  7.     20  Geo.      and  in  Molloy,  dtjure  Maritimo,  b.  3, 

II.  c.  44.    22  Geo.  II.  c.  45.   2  Geo.      c.  6. 

III.  c.  25.     13  Geo.  III.  c.  25.  "^  Stat.  26  Geo.  II.  c.  26. 
^  A  pretty  accurate  account  of  the  *  Stat.  27  Geo.  II.  c.  1. 

Jews  till  their  banishment  in  8  Edw.  I.  ^  See  further  as  to  Jews,  ante  p. 

nay  be  found  in  Prynne'a  demurrer,      363. 
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OF  THE  CLERGY. 


The  people,  whether  aliens,  denizens,  or  natural-born  [  376  ] 
subjects  are  divisible  into  two  kinds ;  the  clergy  and  laity :  ^JJ^^J^^^ 
the  clergy,  comprehending  all  persons  in  holy  orders,  and  ^  ^^^» 
in  ecclesiastical  offices,  will  be  the  subject  of  the  following  ^^• 
chapter. 

This  venerable  body  of  men,  being  separate  and  set  apart  25,f^[ff 
from  the  rest  of  the  people,  in  order  to  attend  the  more  '••^ 
closely  to  the  service  of  almighty  God,  have  thereupon  large 
privileges  allowed  them  by  our  municipal  laws :  and  had  for- 
merly much  greater,  which  were  abridged  at  the  time  of  the 
Reformation  on  account  of  the  ill  use  which  the  popish  clergy 
had  endeavoured  to  make  of  them.  For,  the  laws  having 
exempted  them  from  almost  every  personal  duty,  they  at- 
tempted a  total  exemption  from  every  secular  tie.  But  it  is 
observed  by  sir  Edward  Coke,*  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lose  its  proper 
channel,  so  in  times  past  ecclesiastical  persons,  seeking  to 
extend  their  liberties  beyond  their  true  bounds,  either  lost  or 
enjoyed  not  those  which  of  right  belonged  to  them.  The 
personal  exemptions  do  indeed  for  the  most  part  continue* 
A  clergyman  cannot  be  compelled  to  serve  on  a  jury,  nor  to 
appear  at  a  court-leet  or  view  of  frank  pledge  ;  which  almost 
every  other  person  is  obliged  to  do  :^  but  if  a  layman  is  sum- 
moned on  a  jury,  and  before  the  trial  takes  orders,  he  shall 
notwithstanding  appear  and  be  sworn.^    Neither  can  he  be 

*  2  Inst.  4.  *  4  Leon.  190. 

k  F.  N.  B.  160.    2  Inst.  4. 
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[  377  ]  chosen  to  any  temporal  office ;  as  bailiff,  reeve,  constable, 
or  the  like :  in  regard  of  his  own  continual  attendance  on 
the  sacred  function.^  During  his  attendance  on  divine  ser- 
vice, eundoy  morando  et  redeundo  he  is  privileged  from  arrests 
in  civil  suits.®  In  cases  also  of  felony,  a  clerk  in  orders  had 
formerly  the  benefit  of  his  clergy,  without  being  branded  in  the 
hand;  and  might  likewise  have  had  it  more  than  once :  in  both 
which  particulars  he  was  distinguished  from  a  layman;^  but 
this  benefit  of  clergy  was  entirely  abolished  by  the  7  Geo.  IV. 
c.  J<i8,  s.  6 :  as  they  have  their  privileges,  so  also  the  clergy 
have  their   disabilities,  on  account  of  their  spiritual  avoca- 

Thdrdisabi-  tions.  Clergymen,  we  have  seen,fif  are  incapable  of  sitting  in 
the  house  of  commons;  and  by  statute  ^1  Hen.  VIII.  c.  13^ 
were  not  (in  general)  allowed  to  take  any  lands  or  tenements 
to  farm,  upon  pain  of  lOLper  month,  and  total  avoidance  of 
the  lease;  nor  upon  like  pain  to  keep  any  tanhouse  or 
brewhouse ;  nor  should  engage  in  any  manner  of  trade^ 
nor  jsell  any  merchandize,  under  forfeiture  of  the  treble 
value.  Which  prohibition  is  consonant  to  the  canon  law. 
However,  by  the  statute  57  Geo.  III.  c.  99,  spiritual 
persons  beneficed  or  performing  spiritual  duties,  might  take 
to  farm  eighty  acres  of  land,  but  no  more,  without  the 
written  consent  of  the  bishop  of  the  diocese ;  but,  by  the 
same  act,  the  same  persons  were  forbidden  to  carry  on  any 
trade  or  dealing  for  profit  upon  pain  of  forfeiting  the  value 
of  the  goods  by  them  bought  to  sell  again,  and  their  con- 
tracts in  any  such  trade  or  dealing  were  declared  to  be 
utterly  void.  And  it  has  very  recently  been  determined^ 
that  a  joint  stock  banking  company  is  within  the  meaning  of 
this  last  statute,  and  that  a  contract  made  with  a  banking 
company,  of  which  any  spiritual  persons  were  partners  or 
members  was  void.  This  decision  having  excited  much 
alarm  among  persons  interested  in  these  and  other  similar 
companies,  it  has  been  enacted  by  the  I  &  2  Vict.  c.  10, 
s.  1,  that  no  association  or  co-partnership  then  formed,  or 
which  might  be  formed  before  the  end  of  the  next  session  of 

*  Finch.  L.  88.  c.  13,  and  1  Edw.  VI.  c.  12, 
«  Stat.  50  Edw.  III.  c.  5.     1  Ric.  «  Page  181. 

II.  c.  15.  ^  Hally.  Franklin,  3  Mee.&  W. 

'  2  Inst.  637.     Stat.  4  Hen   VH.  252. 
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parliament^  (that  is  the  session  1839),  nor  any  contract 
entered  into  by  any  of  them  shall  be  illegal  or  void,  or  oc- 
casion any  forfeiture  by  reason  of  any  spiritual  person  being 
or  having  been  a  member,  manager  or  director.  And  by  a 
subsequent  statute  of  the  same  session,  1  &  2  Vict.  c.  106, 
after  repealing  the  57  Geo.  III.  c.  77,  it  is  enacted  (s.  28), 
that  spiritual  persons  are  not  to  take  a  farm  for  occupation 
above  eighty  acres,  without  the  consent  of  the  bishop,  and  then 
not  beyond  seven  years,  under  a  penalty  of  40a*.  an  acre, 
and  by  s.  29,  that  no  spiritual  person  shall  engage  in  trade, 
or  buy,  or  sell,  or  deal  for  profit,  "  unless  in  any  case  in 
^*  which  such  trading  or  dealing  shall  have  been  or  shall  be 
"  carried  on  by  or  on  behalf  of  any  number  of  partners  ex- 
"  ceeding  six,  or  in  any  case  in  which  any  trade  or  dealing 
*^  shall  have  devolved,  or  shall  devolve,  upon  any  spiritual 
*^  person,  or  upon  any  other  person  for  him,  or  to  his  use, 
under  or  by  virtue  of  any  devise  or  bequest,  &c. :  but  in 
none  of  the  foregoing  excepted  cases  shall  it  be  lawful 
for  such  spiritual  person  to  act  as  a  director  or  managing 
partner,  or  to  carry  on  such  trade  or  dealing  as  aforesaid, 
in  person."  But  by  s.  30,  this  is  not  to  extend  to  spiritual 
persons  engaged  in  keeping  a  school,  or  as  tutors,  or  in  res- 
pect of  any  thing  done,  or  any  buying  or  selling  in  such 
employment,  or  to  selling  any  thing  bond  fide  bought  for 
the  use  of  the  family,  or  to  disposing  of  books  by  means  of 
a  bookseller,  or  to  being  a  manager  or  director  in  any  benefit 
society,  or  life  or  fire  assurance  society.  Spiritual  persons 
illegally  trading  may  be  suspended,  and  for  the  third  ofiTence 
deprived,  (s.  31). 

In  the  frame  and  constitution  of  ecclesiastical  polity  there 
are  divers  ranks  and  degrees :  which  I  shall  consider  in  their 
respective  order,  merely  as  they  are  taken  notice  of  by  the 
secular  laws  of  England ;  without  intermeddling  with  the 
canons  and  constitutions,  by  which  the  clergy  have  bound 
themselves.      And   under   each   division  I  shall  consider,  JJ^*«ion  of 

'  toe  suotjoct 

1.  The  method  of  their  appointment;  2.  Their  rights  and  g[^**»*» <^p- 
duties;    and   3.  The   manner  wherein    their  character  or 
ofiice  may  cease. 

I.  An  archbishop  or  bishop  is  elected  by  the  chapter  of  Jj^*^J- 
his  cathedral  church,  by  virtue  of  a  licence  firom  the  crown.  ^^^^^ 

D   D   2  elecU7C. 
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Election  was,  in  very  early  times,  the  usual  mode  of  eleva** 
tion  to  the  episcopal  chair  throughout  all  Christendom ;  and 
this  was  promiscuously  performed  by  the  laity  as  well  as  the 
clergy:*  till  at  length  it  becoming  tumultuous,  the  erope- 
[  378  ]  rors  and  other  sovereigns  of  the  respective  kingdoms  of  Eu- 
rope took  the  appointment  in  some  degree  into  their  owa 
hands :  by  reserving  to  themselves  the  right  of  confirming 
these  elections,  and  of  granting  investiture  of  the  temporali- 
ties, which  now  began  almost  universally  to  be  annexed  to 
this  spiritual  dignity :  without  which  confirmation  and  in- 
vestiture, the  elected  bishop  could  neither  be  consecrated  nor 
receive  any  secular  profits.     This  right  was  acknowledged  in 
the  emperor  Charlemagne,  A.  D.  773,  by  pope  Hadrian  I., 
and  the  council  of  Lateran^   and  universally  exercised  by 
other  christian  princes :  but  the  policy  of  the  court  of  Rome 
at  the  same  time  began  by  degrees  to  exclude  the  laity  firom 
any  share  in  these  elections,  and  to  confine  them  wholly  to 
the  clergy,  which  at  length  was  completely  effected ;  the  mere 
form  of  election  appearing  to  the  people  to  be  a  thing  of 
little  consequence,  while  the  crown  was  in  possession  of  an 
absolute  negative,  which  was  almost  equivalent  to  a  direct 
right  of  nomination.      Hence  the  right  of  appointing  to 
bishopricks  is  said  to  have  been  in  the  crown  of  England^ 
(as  well  as  other  kingdoms  in  Europe)  even  in  the  Saxon 
times ;  because  the  rights  of  confirmation  and  investiture 
were  in  effect  (though  not  in  form)  a  right  of  complete  dona- 
tion.*    But  when,  by  length  of  time,  the  custom  of  making 
elections  by  the  clergy  only  was  fully  established,  the  popes 
began  to  except  to  the  usual  method  of  granting  these  inves- 
titures, which  was  per  annulwm  et  bacidum^  by  the  prince's 
delivering  to  the  prelate  a  ring,  and  pastoral  staff*  or  crosier ; 
pretending,  that  this  was  an  encroachment  on  the  church's 
authority,   and    an    attempt  by  these  symbols  to  confer  a 


*  Per  cUram  et  populum.  Palm.  25.  **canonica;  sed  omnes  dignitaPes  Uim 

12  Roll.  Rep.  102.     M.  Pahs,  A,D,  **epi8caporutn,quamabbatMmfptrtm' 

1095.  "  nulnm  et  baculum  regis  curia  pro 

i  Deeret,     1  dist,  63,  c.  22.  "  sua  complacentia  conferebat"   Penes 

^  Palm.  28.  clericos  et  monachos  fuit  eleetio,  sed 

1  **  Nulla  eUctid  pralatorum  (sunt  eUctum  a  rege  postulabant.     Selden. 

**  verba  Ingulpki)  erat  mere  libera  et  Jan,  Aug,  1.  1,  §,  39. 
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spiritual  jurisdiction :  and  pope  Gregory  VII.  towards  the 
close  of  the  eleventh  century,  published  a  bulle  of  excom- 
munication against  all  princes  who  should  dare  to  confer  in- 
vestitures, and  all  prelates  who  should  venture  to  receive 
them."*  This  was  a  bold  step  towards  effecting  the  plan  then 
adopted  by  the  Roman  see,  of  rendering  the  clergy  entirely  [  379  ] 
independent  of  the  civil  authority  :  and  long  and  eager  were 
the  contests  occasioned  by  this  papal  claim.  But  at  length, 
when  the  emperor  Henry  V.  agreed  to  remove  all  suspicion 
of  encroachment  on  the  spiritual  character,  by  conferring  in- 
vestitutes  for  the  future  per  sceptrum  and  not  per  annulum 
et  baculum ;  and  when  the  kings  of  England  and  France  con<- 
sented  also  to  alter  the  form  in  their  kingdoms,  and  receive 
only  homage  from  the  bishops  for  their  temporalities,  instead 
of  investing  them  by  the  ring  and  crosier ;  the  court  of  Rome 
found  it  prudent  to  suspend  for  a  while  its  other  pretentions.'^ 

This  concession  was  obtained  from  king  Henry  the  first  in  The  conces. 
England,  by  means  of  that  obstinate  and  arrogant  prelate,  Henry  i.  and 
archbishop  Anselm  :°  but  king  John  (about  a  century  after- 
wards) in  order  to  obtain  the  protection  of  the  pope  against 
his  discontented  barons,  was  also  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monasteries  and  cathedrals  in  the 
kingdom,  the  free  right  of  electing  their  prelates,  whether 
abbots  or  bishops  :  reserving  only  to  the  crown  the  custody 
of  the  temporalities  during  the  vacancy ;  the  form  of  grant- 
ing a  licence  to  elect,  (which  is  the  original  of  our  conge 
dCesUre)  on  refusal  whereof  the  electors  might  proceed  with- 
out it;  and  the  right  of  approbation  afterwards,  which  was  not 
to  be  denied  without  a  reasonable  and  lawful  cause.P  This 
grant  was  expressly  recognized  and  confirmed  in  king  John's 
magna  carta,^  and  was  again  established  by  statute  25  Edw. 
III.  St.  6,  s.  3. 

But  bv  statute  25  Hen.  VIII.  c.  20,  the  ancient  right  of  By  as  Hen. 

"  '  o  VIII.  the 

nomination  was,  in  effect,  restored  to  the  crown:  it  being  riihtofno- 
enacted  that,  at  every  future  avoidance  of  a  bisnopnck,  the  restored  to 

_ ,  the  crown» 

king  may  send  the  dean  and  chapter  his  usual  licence  to  pro-  whereitnow 
ceed  to  election  ;  which  is  always  to  be  accompanied  with  a 

"  Decret,  2  cans.  16,  qu,  7,  c,  12  **  M.Paris,  A,  D,  1107. 

&  13.  P  JVI.  Paris,  A,  D,  1214.     1  Rym. 

"  Mod.  Un.  Hist.  xzv.  363.   xzix.  Foed,  198. 

115.  *>  Cap,  1,  edit,  Oxon.  1759. 
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letter  missive  from  the  king,  containing  the  name  of  the  per- 
son whom  he  would  have  them  elect :  and,  if  the  dean  and 
chapter  delay  their  election  above  twelve  days,  the  nomina- 
[  380]  tion  shall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point such  person  as  he  pleases.  This  election  or  nomina- 
tion, if  it  be  of  a  bishop,  must  be  signified  by  the  king's 
letters  patent  to  the  archbishop  of  the  province ;  if  it  be  of 
aa  archbishop,  to  the  other  archbishop  and  two  bishops,  or 
to  four  bishops;  requiring  them  to  confirm,  invest,  and 
consecrate  the  person  so  elected :  which  they  are  bound  to 
perform  immediately,  without  any  application  to  the  see  of 
Rome.  After  which  the  bishop  elect  shall  sue  to  the  king 
for  his  temporalities,  shall  make  oath  to  the  king  and  none 
other,  and  shall  take  restitution  of  his  secular  possessions  out 
of  the  king's  hands  only.  And  if  such  dean  and  chapter  do 
not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and  con- 
secrate such  bishop  elect,  they  shall  incur  all  the  penalties 
of  a  prcemunire.  But  this  statute  does  not  apply  to  the 
five  bishopricks  created  by  Hen.  VIII.  subsequently  to  its 
passing,  out  of  the  ruins  of  the  monasteries,  which  are,  Bristol, 
Gloucester,  Chester,  Peterborough  and  Oxford,  nor  to  the 
bishopricks  create^  by  virtue  of  the  6  &  7  Wm.  IV.  c.  77, 
which  are  Ripon  and  Manchester,  all  these  are  pure  donatives 
in  form  as  in  substance.^ 
The  arch-  Au  archbishop  is  the  chief  of  the  clergy  in  a  whole  pro- 
Su5^  power,  vince  ;  and  has  the  inspection  of  the  bishops  of  that  pro^ 
Sfge?"^*'  vince,  as  well  as  of  the  inferior  clergy,  and  may  deprive 
them  on  notorious  cause.^  The  archbishop  has  also  his 
own  diocese,  wherein  he  exercises  episcopal  jurisdiction ;  as 
in  his  province  he  exercises  archiepiscopal.  As  archbishop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  bishops  and 
clergy  of  his  province  to  meet  in  convocation :  but  without 
the  king's  writ  he  cannot  assemble  them.*  To  him  all  ap- 
peals are  made  from  inferior  jurisdictions  within  his  province ; 
and,  as  an  appeal  lies  from  the  bishops  in  person  to  him  in 
person,  so  it  also  lies  from  the  consistory  courts  of  each  dio 
cese  to  his  archiepiscopal  court.    During  the  vacancy  of  any 

'  See  Harg.  Co.  Litt.  95,  n.  3,  and  *  Lord  Raym.  541. 

)34.  t  4  InsU  322,  323. 
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see  in  his  province,  he  is  guardian  of  the  spiritualities  tbereofi 
as  the  king  is  of  the  temporalities ;  and  he  executes  all 
ecclesiastical  jurisdiction  therein*  If  an  archiepiscopal  see 
be  vacant,  the  dean  and  chapter  are  the  spiritual  guardians, 
ever  since  the  office  of  prior  of  Canterbury  was  abolished  at 
tlie  Reformation.^  The  archbishop  is  entitled  to  present  by 
lapse  to  all  the  ecclesiastical  livings  in  the  disposal  of  his 
diocesan  bishops,  if  not  filled  within  six  months.  And  the  [  381  ] 
archbishop  has  a  customary  prerogative,  when  a  bishop  is 
consecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  such  suffiragan  bishop:  in  lieu  of  which 
it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  the 
archbishop,  his  executors  and  assigns,  the  next  presentation 
of  such  dignity  or  benefice  in  the  bishop's  disposal  within 
that  see,  as  the  archbishop  himself  shall  choose ;  which 
is  therefore  called  his  option  :^  which  options  are  only  bind*- 
ing  on  the  bishop  himself  who  grants  them,  and  not  on  hia 
successors.  The  prerogative  itself  seems  to  be  derived  from 
the  legatine  power  formerly  annexed  by  the  popes  to  the  me- 
tropolitan  of  Canterbury.^  And  we  may  add,  that  the 
papal  claim  itself  (like  most  others  of  that  encroaching  see) 
was  probably  set  up  in  imitation  of  the  imperial  prerogative 
called  primcB  or  primaricB  preces ;  whereby  the  emperor  ex- 
ercises, and  hath  immemorially  exercised,^  a  right  of  naming 
to  the  first  prebend  that  becomes  vacant  after  his  accession 
in  every  church  of  the  empire.^  A  right,  that  was  also 
exercised  by  the  crown  of  England  in  the  reign  of  Edward 
I.  ;*  and  which  probably  gave  rise  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter.*  It  is  likewise  the  pri- 
vilege, by  custom,  of  the  archbishop  of  Canterbury,  to  crown 
the  kings  and  queens  of  this  kingdom.  And  he  hath  also  by 
the  statute  S5  Hen.  VIIL  c.  ^1,  the  power  of  granting  dis- 
pensations in  any  case,  not  contrary  to  the  holy  scriptures  and 

"  2  Roll.  Abr.  22.  cojpo  Karl  quod — Rohwto  de  Icardpen' 

^  Cowel's  interp.  tit.  Option,  sionem  suam,   quam   ad  preces  regis 

^  Sherlock  of  Options,  1 .  pradicto  Roberto  concessit,  de  ctttero 

*  Goldast.  coustit.  itnper,  tom»  3,  solvat;  et  de  proxima  eeclesia  vacatara 

page  406.  de  collatione  pradicti  episcopi,  quam 

y  Dufresne,  V.  806.     Mod.  Univ.  ipse  Robertas  acceptaveritf    respiciat. 

Hist  xxix.  5.  Brev,  11  Edw.  I.     3  Pryn,  1264, 
'  Rex,  e^c.  salutem.     SeribaiU  epu-  *  Ch.  8,  page  295. 
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the  law  of  God,  where  the  pope  used  foimerly  to  grant  them : 
which  is  the  foundation  of  his  granting  special  licences,  to 
marry  at  any  place  or  time,  to  hold  two  livings,  and  the  like« 
and  on  this  also  is  founded  the  right  he  exercises  of  conferring 
degrees^  in  prejudice  of  the  two  universities.^  The  power 
of  the  archbishop  to  grant  dispensations  to  hold  two  bene- 
fices is  now  regulated  by  the  I  &  2  Vict.  c.  106,  s.  6. 
[  8S2  1  ^^  power  and  authority  of  a  bishop,  besides  the  ad- 
nie  bisiiop,  ministration  of  certain  holy  ordinances  peculiar  to  that  sacred 
powtf.  ^  order,  consist  principally  in  inspecting  the  manners  of  the 
people  and  clergy,  and  punishing  them  in  order  to  reforma- 
tion, by  ecclesiastical  censures.  To  this  purpose  he  has 
several  courts  under  him,  and  may  visit  at  pleasure  every 
part  of  his  diocese.  His  chancellor  is  appointed  to  hold  his 
courts  for  him,  and  to  assist  him  in  matters  of  ecclesiastical 
law ;  who,  as  well  as  all  other  ecclesiastical  officers,  if  lay 
or  married,  must  be  a  doctor  of  the  civil  law,  so  created  in 
some  university.^  It  is  also  the  business  of  a  bishop  to 
institute,  and  to  direct  induction,  to  all  ecclesiastical  livings 
in  his  diocese. 
Howwch.        Archbishopricks  and  bishopricks  may  become  void  by 

bishopiicks     jAij'i.*i»  j^* 

and  bishop-  death,  deprivation  tor  any  very  gross  and  notorious  crime, 
comevc^d.    and  also  by  resignation.     All  resignations  must  be  made  to 
some  superior.^     Therefore  a  bishop  must  resign  to  his 
metropolitan ;  but  the  archbishop  can  resign  to  none  but  the 
king  himself. 
Mt^tion^       Some   very  considerable    alterations    have    been  made 
i^,ljj^ia  as   to  archbishopricks   and  bishopricks  by  a   very  recent 
bishopricks.  g^ajute,  of  which  I  shall   now  give   some  account.     The 
great  object  of  this  statute  (6  &  7  Wm.  IV.  c.  77),  is  to 
to  equalize  the  revenues  and  territories  of  the  bishopricks  and 
for  this  purpose  a  commission  to  be  called  *'  The  Ecclesias^^ 
tical  Commissioners  for  England,"  is  established  for  the  pur^ 
pose  of  carrying  the  recommendations  in  the  reports  of  the 
ecclesiastical  commissioners,  as  to  these  points,  into  eSecU 
The  commission  is  composed  of  the  present  archbishops  of 
Canterbury  and  York,  the  present  bishops  of  London,  Lin- 
coln, and  Gloucester,  and  the  lord  chancellor,  the  president 

*  See  the  bishop  of  Chester's  case,  «  Sut.  37  Hen.  VIII.  c.  17. 

0x011.1721,  *  Gibe.  Cod.  8255. 


Ch.   XI.]  OF  THE   CLRRGY.  -  409 

of  the  council)  the  first  lord  of  the  treasury,  and  the  chan- 
cellor of  the  exchequer,  and  one  secretary  of  state  for  the 
time  being,  and  certain  other  persons.  The  commissioners 
are  incorporated,  (s.  1) ;  and  vacancies  are  to  be  supplied  by 
the  king,  (s.  ^).  The  commissioners  are  to  subscribe  a  de- 
claration, (s.  3) ;  are  to  appoint  a  treasurer  and  secretary, 
(s.  7),  and  are  from  time  to  time  to  lay  schemes  before  the 
king  in  council  for  carrying  into  effect  the  recommendations 
of  the  Report,  (s.  10) :  and  the  king  in  council  may  there- 
upon make  orders  for  carrying  such  schemes  into  effect, 
(s.  12).  It  will  be  seen  that  the  powers  of  this  commission 
are  very  considerable.  I  will  state  therefore  what  are  the 
recommendations  which  are  to  be  carried  into  eflfect.  These 
are  recited  in  the  act.  In  the  first  place,  they  are  intended  to 
make  considerable  alterations  in  the  existing  dioceses,  remov- 
ing and  altering  many  towns  and  districts  from  one  to  the  other, 
with  the  view  of  equalizing  the  duties  of  the  several  bishops. 
These  details,  although  of  great  local  interest,  need  not  be 
here  mentioned,  except  the  following.  The  principal  in- 
tended alterations  are  to  unite  the  sees  of  Bangor  and  St. 
Asaph  into  one,  and  the  sees  of  Gloucester  and  Bristol  into 
one,  and  to  diminish  considerably  the  sees  of  York  and 
Chester.  It  is  further  proposed  that  two  new  sees  shall  be 
erected  in  the  province  of  York,  one  at  Manchester  and  the 
other  at  Ripon ;  and  that  the  diocese  of  Manchester  shall 
consist  of  the  whole  county  of  Lancaster,  except  the  deanery 
of  Furnes  and  Cartmel ;  and  that  the  diocese  of  Ripon  consist 
of  that  part  of  the  county  of  York,  which  is  now  in  the  dio- 
cese of  Chester,  of  the  deanery  of  Craven  and  of  such  parts  of 
the  deaneries  of  the  Ainsty  aind  Pontefract,  in  the  county  and 
diocese  of  York,  as  lie  to  the  westward  of  the  following  dis- 
tricts, videlicit,  the  liberty  of  the  Ainsty,  and  the  wapen- 
takes of  Barkston  Ash,  Osgoldcross  and  Staincross.  All 
parishes  which  are  locally  situate  in  one  diocese,  but  under 
the  jurisdiction  of  the  bishop  of  another  diocese,  are  to  be 
made  subject  to  the  jurisdiction  of  the  bishop  of  the  diocese, 
within  which  they  are  locally  situate :  and  such  variations 
are  to  be  made  in  the  proposed  boundaries  of  the  different 
dioceses,  as  may  appear  advisable,  after  more  precise  infor- 
mation respecting  the  circumstances  of  particular  parishes  or 
districts.     The  bishops  of  the  two  newly  erected  sees  are  to 


410 


THE  CL£R(tY. 


[Ch.  VI. 


Income  of 
the  archbl  • 
■hopricks 
^d  bishop- 


be  made  bodies  corporate,  and  to  be  invested  with  all  the 
same  rights  and  privileges  as  are  now  possessed  by  the  other 
bishops  of  England  and  Wales ;  and  are  to  be  made  subject 
to  the  metropolitan  jurisdiction  of  the  archbishop  of  York. 
The  collegiate  churches  of  Manchester  and  Ripon  are  to  be 
made  the  cathedrals,  and  the  chapters  thereof  are  to  be  the 
chapters  of  the  respective  sees  of  Manchester  and  Ripon,  and 
to  be  invested  with  all  the  rights  and  powers  of  other  cathe- 
dral chapters ;  and  the  members  of  these  and  of  all  other  cathe- 
dral churches  in  England,  are  to  be  styled  deans  and  canons. 
The  bishops  of  the  see  of  St.  Asaph  and  Bangor  are  to  be 
elected  alternately  by  the  dean  and  chapter  of  St.  Asaph, 
and  by  the  dean  and  chapter  of  Bangor ;  and  the  bishops  of 
the  see  of  Bristol  and  Gloucester,  are  to  be  elected  alter- 
nately by  the  dean  and  chapter  of  Bristol,  and  by  the  dean 
and  chapter  of  Gloucester. 

Such  alterations  are  to  be  made  in  the  apportionment  or 
exchange  of  ecclesiastical  patronage  among  the  several 
bishops,  as  shall  be  consistent  with  the  relative  magni- 
tude and  importance  of  their  dioceses  when  newly  arranged, 
and  as  shall  afford  an  adequate  quantity  of  patronage  to 
the  bishops  of  the  new  sees ;  and  in  order  to  provide  for 
jthe  augmentation  of  the  incomes  of  the  smaller  bishop^ 
ricks,  such  fixed  annual  sums  are  to  be  paid  to  the  commis- 
sioners, out  of  the  revenues  of  the  larger  sees  respectively,  as 
shall  upon  due  inquiry  and  consideration  be  determined  upon, 
jso  as  to  leave  as  an  average  annual  income  to  the  archbishop 
x)f  Canterbury  15,000/.,  to  the  archbishop  of  York  10,0002.^ 
jto  the  bishop  of  London  10,0002.,  to  the  bishop  of  Durham 
i8,000Z.,  to  the  bishop  of  Winchester  7,000/.,  to  the  bishop 
of  Ely  5,500/.,  to  the  bishop  of  St.  Asaph  and  Bangor 
5,S00/.,  and  to  the  bishop  of  Worcester,  and  Bath  and 
Wells  respectively  5,000/.,  and  that  out  of  the  fund  thus 
^iccruing,  fixed  annual  payments  be  made  by  the  commission- 
ers, in  such  instances  and  to  such  amount  as  shall  be  in  like 
manner  determined  on,  so  that  the  average  annual  incomes 
of  the  other  bishops  respectively  be  not  less  than  4,000/., 
nor  more  than  5,000/.,  and  at  the  expiration  of  every  seven 
years,  recokoning  from  the  first  day  of  January,  1837,  a  new 
return  of  the  revenues  of  all  the  bishopricks  is  to  be  made  to 
th^  commissioners ;  and  that  thereupon  the  scale  of  episcopal 
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payments  and  receipts  shall  be  revised^  so  as  to  preserve^  as 
nearly  as  may  be,  to  each  bishop,  an  amount  of  income  equi- 
valent to  that  which  shall  have  been  determined,  in  the  first 
instance,  to  be  suitable  to  the  circumstances  of  his  bishop- 
rick  ;  and  such  revised  scale  shall  take  effect,  as  to  each  see 
respectively,  upon  the  then  next  avoidance  thereof.® 

Since  this  act  was  passed  considerable  progress  has  been  progress 
made  towards  the  completion  of  the  alterations  contemplated  fSSSng'the" 
by  it.  Orders  in  council  having  from  time  to  time  been  issued  eccOe^asS'**' 
for  carrying  the    recommendations  of  the    commissioners  sion?""^*" 
into  effect.     The  sees  of  Gloucester  and  Bristol  have  been 
united,  and  the  bishoprick  of  Ripon  has  been  erected.^    The 
see  of  Lincoln  has  been  augmented,s^  and  many  other  minor 
alterations  have  been  made  :  but  the  whole  of  the  proposed 
scheme  cannot  be  fully  carried  into  operation  for  many  years, 
one  effect  of  the  act  will  be  to  alter  the  number  of  dioceses  in 
the  two  provinces,  as  the  province  of  Canterbury  will  have 
two  less  than  formerly,  and  the  province  of  York  two  more.^ 

II.  A  dean  and  chapter  are  the  council  of  the  bishop,  to  ii.  Deanand 
assist  him  with  their  advice  in  affairs  of  religion,  and  also  their  duty 
in  the  temporal  concerns  of  his  see.^  When  the  rest  of 
the  clergy  were  settled  in  the  severaJ  parishes  of  each 
diocese  (as  hath  formerly^  been  mentioned)  these  were 
reserved  for  the  celebration  of  divine  service  in  the  bishop's 
own  cathedral ;  and  the  chief  of  them  who  presided  over 
the  rest,  obtained  the  name  of  decanm  or  dean,  being  pro- 
bably at  first  appointed  to  superintend  ten  canons  or  pre- 
bendaries. 

All  ancient  deans  are  elected  by  the  chapter,  by  conge  now  deui^ 
d'esUre  from  the  king,  and  letters  missive  of  recommenda-  *"  * 
tion ;  in  the  same  manner  as  bishops  :  but  in  those  chapters, 
that  were  founded  by  Henry  VIII.  out  of  the  spoils  of  the 
dissolved  monasteries,   the   deanery   is  donative,  and  the 


«  By  one  of  the  recommendations  of  1837,  and  1  Feb.  1838.     Parl.paper, 

the  ecclesiastical  commissioneTS,  tlie  179,  sess.  1838. 

bishoprick  of  Sodor  and  Man  was  to  *  Order  in  council,  4  April,  1838. 

be  united  to  that  of  Carlisle.    This,  Pari,  paper,  423,  sess.  1838. 

however  is  not  to  be  carried  into  ef-  ^  See  anU  p.  107. 

feet.     See  anU  p.  101,  n.  p.  >  3  lUp.  75.     Co.  Litt.  103,  300. 

f  See  ofder  in   council,  11  D«c.  ^  Page  109, 
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installation  merely  by  the  king's  letters  patent.^  The 
chapter,  consisting  of  canons  or  prebendariesi  are  some- 
times appointed  by  the  king,  sometimes  by  the  bishop, 
and  sometimes  elected  by  each  other. 

The  dean  and  chapter  are,  as  was  before  observed,  the 
nominal  electors  of  a  bishop.  The  bishop  is  their  ordinary 
and  immediate  superior ;  and  has,  generally  speaking  the 
power  of  visiting  them,  and  correcting  their  excesses  and 
enormities.  They  had  also  a  check  on  the  bishop  at  com- 
mon law :  for  till  the  statute  3^  Hen.  VIII.  c.  28^  his  grant 
or  lease  would  not  have  bound  his  successors,  unless  con- 
firmed by  the  dean  and  chapter.™ 

Deaneries  and  prebends  may  become  void,  like  a  bishc^ 
rick,  by  death,  by  deprivation,  or  by  resignation  to  either 
the  king  or  the  bishop.'^  Also  I  may  here  mention,  once 
for  all,  that  if  a  dean,  prebendary,  or  other  spiritual  person 
be  made  a  bishop,  all  the  preferments  of  which  he  was  be- 
fore possessed  are  void ;  and  the  king  may  present  to  them 
in  right  of  his  prerogative  royal.  But  they  are  not  void  by 
the  election,  but  .only  by  the  consecration.^ 

III.  An  archdeacon  hath  an  ecclesiastical  jurisdictioD, 
immediately  subordinate  to  the  bishop,  throughout  the 
whole  of  his  diocese,  or  in  some  particular  part  of  it.  And 
by  the  statute  6  &  7  Wm.  4,  c.  77,  s.  19,  every  archdeacon 
throughout  England  and  Wales  shall  have  the  same  juris- 
diction within  his  respective  archdeaconry,  any  usage  to 
the  contrary  notwithstanding.  He  is  usually  appointed  by 
the  bishop  himself;  and  hath  a  kind  of  episcopal  authority, 
originally  derived  from  the  bishop,  but  now  independent 
and  distinct  from  his.P  He  therefore  visits  the  clergy ;  ai^d 
has  his  separate  court  for  punishment  of  offenders  by 
spiritual  censures,  and  for  hearing  all  other  causes  of  eccle- 
siastical cognizance. 

IV.  The  rural  deans  are  very  ancient  officers  of  the 
church,^  but  almost  grown  out  of  use;  though  their 
deaneries  still  subsist  as   an  ecclesiastical  division  of  the 


1  Gibs.  Cod.  173. 

"  Co.  Lit.  103. 

"  Plowd.  498. 

°  Bro.  Abr,  tit.  Presentutiun ,  3,61, 


Cro.  Eliz.  642,  790.     2  RoU.  Abr. 

352.     4  Mod.  200.    Salk.  137. 
^  1  Burn,  Eccl.  Law,  68,  69.^ ' 
"^  Kennet,  Pari.  Antiq.  633^ 
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diocese,  or  archdeaconry.  They  seem  to  have  been  depu- 
ties of  the  bishop,  planted  all  round  his  diocese,  the  better 
to  inspect  the  conduct  of  the  parochial  clergy,  to  inquire  [  384  ] 
into  and  report  dilapidations,  and  to  examine  the  candi- 
dates for  confirmation ;  and  armed,  in  minuter  matters, 
with  an  inferior  degree  of  judicial  and  coercive  authority.' 

V.  The  next,  and  indeed  the  most  numerous,  order  of  v.pi«kmm 
men  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches :  in  treating  of  whom  I  shall  first 
mark  out  the  distinction  between  them  ;  shall  next  ob- 
serve the  method  by  which  one  may  become  a  parson  or 
vicar;  shall  then  briefly  touch  upon  their  rights  and 
duties ;  and  shall,  lastly,  shew  how  one  may  cease  to  be 
either. 

A  parson,  persona  ecclesia.  is  one  that  hath  full  posses-  Pawon,  us 

'  ■*  ^  power  and 

sion  of  all  the  rights  of  a  parochial  church.  He  is  called  duty. 
parson,  persona^  because  by  his  person  the  church,  which 
is  an  invisible  body,  is  represented ;  and  he  is  in  himself  a 
body  corporate,  in  order  to  protect  and  defend  the  rights  of 
the  church  (which  he  personates)  by  a  perpetual  succes- 
sion." He  is  sometimes  called  the  rector,  or  governor,  of 
the  church :  but  the  appellation  of  parson^  (however  it 
may  be  depreciated  by  familiar,  clownish,  and  indiscrimi- 
nate use)  is  the  most  legal,  most  beneficial,  and  most  ho- 
nourable title  that  a  parish  priest  can  enjoy :  because  such 
a  one,  (sir  Edward  Coke  observes)  and  he  only,  is  said 
vicem  seu  personam  ecclesice  gerere.  A  parson  has,  during 
his  life,  the  freehold  in  himself  of  the  parsonage  house,  the 
glebe,  the  tithes,  and  other  dues.  But  these  are  sometimes 
appropriated ;  that  is  to  say,  the  benefice  is  perpetually  Appropria- 
annexed  to  some  spiritual  corporation,  either  sole  or  aggre- 
gate, being  the  patron  of  the  living ;  which  the  law  esteems 
equally  capable  of  providing  for  the  service  of  the  church, 
as  any  single  private  clergyman.  This  contrivance  seems 
to  have  sprung  from  the  policy  of  the  monastic  orders,  who 
have  never  been  deficient  in  subtle  inventions  for  the  in- 
crease of  their  own  power  and  emoluments.  At  the  first 
establishment  of  parochial  clergy,  the  tithes  of  the  parish 
were  distributed  in  a  four-fold  division ;  one  for  the  use  of 

'  Oibt.  Cod.  91%,  1550.  *  Co.  litt.  300. 
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thebishopi  another  for  maintaining  thefabrick  of  the  church, 
[  386  ]  *  t'^'^d  f^^  ^he  poor,  and  the  fourth  to  provide  for  the  in- 
cumbent. When  the  sees  of  the  bishops  became  otherwise 
amply  endowed,  they  were  prohibited  from  demanding  their 
usual  share  of  these  tithes,  and  the  division  was  into  three 
parts  only.  And  hence  it  was  inferred  by  the  monasteries, 
that  a  small  part  was  sufficient  for  the  officiating  priest ; 
and  that  the  remainder  might  well  be  applied  to  the  use  of 
their  own  fraternities,  (the  endowment  of  which  was  con- 
strued to  be  a  work  of  the  most  exalted  piety)  subject  to 
the  burthen  of  repairing  the  church  and  providing  for  its 
constant  supply.  And  therefore  they  begged  and  bought* 
for  masses  and  obits,  and  sometimes  even  for  money,  all 
the  advowsons  within  their  reach,  and  then  appropriated 
the  benefices  to  the  use  of  their  own  corporation.  But,  in 
order  to  complete  such  appropriation  efiectually,  the  king*s 
licence,  and  consent  of  the  bishop,  must  first  be  obtained : 
because  both  the  king  and  the  bishop  may  sometime  or 
other  have  an  interest,  by  lapse,  in  the  presentation  to  the 
benefice  ;  which  can  never  happen  if  it  be  appropriated  to 
the  use  of  a  corporation,  which  never  dies :  and  also  be- 
cause the  law  reposes  a  confidence  in  them,  that  they  will 
not  consent  to  any  thing  that  shall  be  to  the  prejudice  of 
the  church.  The  consent  of  the  patron  also  is  necessarily 
implied,  because  (as  was  before  observed)  the  appropriation 
can  be  originally  made  to  none,  but  to  such  spiritual  cor- 
poration, as  is  also  the  patron  of  the  church ;  the  whole 
being  indeed  nothing  else,  but  an  allowance  for  the  patrons 
to  retain  the  tithes  and  glebe  in  their  own  hands,  without  pre- 
senting any  clerk,  they  themselves  undertaking  to  provide 
for  the  service  of  the  church.*  When  the  appropriation  is 
thus  made,  the  appropriators  and  their  successors  are  per- 
petual parsons  of  the  church ;  and  must  sue  and  be  sued, 
in  all  matters  concerning  the  rights  of  the  church,  by  the 
name  of  parsons.'* 
Sorc?may  T^^^^  appropriation  may  be  severed,  and  the  church  be- 
^^Jj^  come  disappropriate,  two  ways :  as,  first,  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  inducted 
to  the  parsonage :  for  the  incumbent  so  instituted  and  in- 

*  Plowd.  496—600.  "  Hob.  307. 
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ducted  is  to  all  intents  and  purposes  complete  parson ;  and 
the  appropriation^  being  once  severed^  can  never  be  re-united 
again,  unless  by  a  repetition  of  the  same  solemnities.^  And,  L  3°"  J 
when  the  clerk  so  presented  is  distinct  from  the  vicar,  the 
rectory  thus  vested  in  him  becomes  what  is  called  a  sine- 
cure;  because  he  hath  no  cure  of  souls,  having  a  vicar 
under  him  to  whom  that  cure  is  committed.^  Also,  if  the 
corporation  which  has  the  appropriation  is  dissolved,  the 
parsonage  becomes  disappropriate  at  common  law ;  because 
the  perpetuity  of  person  is  gone,  which  is  necessary  to  sup- 
port the  appropriation. 

In  this  manner,  and  subject  to  these  conditions,  may  ap-  how  appro. 

''      ^     prifttions 

propriations  be  made  at  this  day:  and  thus  were  most,  if  may  now  be 
not  all,  of  the  appropriations  at  present  existing  originally 
made;  being  .annexed  to  bishopricks,  prebends,  religious 
houses,  nay,  even  to  nunneries,  and  certain  military  orders^ 
all  of  which  were  spiritual  corporations.  At  the  disso- 
lution of  monasteries  by  statutes  27  Hen.  VIII.  c.  28,  and 
31  Hen.  VIII.  c.  13,  the  appropriations  of  the  several  par- 
sonages, which  belonged  to  those  respective  religious  houses, 
(amounting  to  more  than  one-third  of  all  the  parishes  in 
England')  would  have  been  by  the  rules  of  the  common 
law  disappropriated ;  had  not  a  clause  in  those  statutes  in- 
tervened, to  give  them  to  the  king  in  as  ample  a  manner  as 
the  abbots,  &c.  formerly  held  the  same,  at  the  time  of  their 
dissolution.  This,  though  perhaps  scarcely  defensible,  was 
not  without  example ;  for  the  same  was  done  in  former 
reigns,  when  the  alien  priories  (that  is,  such  as  were  filled 
by  foreigners  only)  were  dissolved  and  given  to  the  crown.y 
And  from  these  two  roots  have  sprung  all  the  lay  appro- 
priations or  secular  parsonages,  which  we  now  see  in  the 
kingdom;  they  having  been  afterwards  granted  out  from 
time  to  time  by  the  crown.* 

These  appropriating  corporations,  or  religious  houses,  vicar,  how 
were  wont  to  depute  one  of  their  own  body  to  perform  Spp^^. 


'  Co.  Litt.  46.  y  2  Inst.  684. 

*  Sinecures  might  also  be  created  *  Sir  H.  Spelman  (of  Tithes,  c.  29,) 
by  other  means.  2  Bum.  Eccl.  Law,  says  these  are  now  called  impropria- 
347.                                                         tions,  as  being  improperly  in  the  hands 

*  Seld.  Review  of  Tithflt,  e.  ll|MHMMk^  ^^  ^^«  ef  Portl^^nd  v. 
Spelm.  Apology,  35.  -.  c^^^|^l|taiagg*  I^P*  1^- 
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divine  service,  and  administer  the  sacraments,  in  those 
parishes  of  which  the  society  was  thus  the  parson.  This 
[  387  ]  officiating  minister  was  in  reality  no  more  than  a  curate, 
deputy,  or  vice-gerent  of  the  appropriator,  and  therefore 
called  vicarius  or  vicar.  His  stipend  was  at  the  discretion 
of  the  appropriator,  who  was  however  bound  of  common 
right  to  find  somebody,  qui  ilU  de  temporaUbus,  episeapa 
de  spiritualibtiSf  debeat  respondere.^  But  this  was  done  in 
so  scandalous  a  manner,  and  the  parishes  suffered  so  much 
by  the  neglect  of  the  appropriators,  that  the  legislature  was 
forced  to  interpose :  and  accordingly  it  is  enacted  by  statute 
15  Ric.  II.  c.  6,  that  in  all  appropriations  of  churches,  the 
diocesan  bishop  shall  ordain  (in  proportion  to  the  value  of 
the  church)  a  competent  sum  to  be  distributed  among  the 
poor  parishioners  annually ;  and  that  the  vicarage  shall  be 
stifficiently  endowed.  It  seems  the  parish  were  frequently 
sufferers,  not  only  by  the  want  of  divine  service,  but  also 
by  withholding  those  alms,  for  which,  among  other  purposes, 
the  payment  of  tithes  was  originally  imposed:  and  therefore 
in  this  act  a  pension  is  directed  to  be  distributed  among  the 
poor  parochians,  as  well  as  a  sufficient  stipend  to  the  vicar* 
But  he,  being  liable  to  be  removed  at  the  pleasure  of  the 
appropriator,  was  not  likely  to  insist  too  rigidly  on  the  legal 
sufficiency  of  the  stipend;  and  therefore  by  statute  4  Hen.  IV. 
c.  12,  it  is  ordained,  that  the  vicar  shall  be  a  secular  person^ 
not  a  member  of  any  religious  house ;  that  he  shall  be  vicar 
perpetual,  not  removable  at  the  caprice  of  the  monastery ; 
and  that  he  shall  be  canonicallv  instituted  and  inducted, 
and  be  sufficiently  endowed,  at  the  discretion  of  the  ordi- 
nary, for  these  three  express  purposes,  to  do  divine  service, 
to  inform  the  people,  and  to  keep  hospitality.  The  endow- 
ments in  consequence  of  these  statutes  have  usually  been  by 
a  portion  of  the  glebe,  or  land,  belonging  to  the  parsonage; 
and  a  particular  share  of  the  tithes,  which  the  appropriators 
found  it  most  troublesome  to  collect,  and  which  were  there** 
fore  generally  called  privy  or  small  tithes ;  the  greater,  or 
predial,  tithes  being  still  reserved  to  their  own  use.  But  one 
and  the  same  rule  was  not  observed  in  the  endowment  of  all 
vicarages.  Hence  some  are  more  liberally,  and  some  more 
scantily,  endowed  :  and  hence  the  tithes  of  many  things,  as 

*  Seld.  Tithes,  c.  11,1. 
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wood  in  particular,  were  in  some  parishes  rectorial,  and  in 
some  vicarial  tithes.  But  these  distinctions  are  now  abolished 
by  the  act  commuting  all  tithes  into  a  rent-charge.^ 

The  distinction  therefore  of  a  parson  and  vicar  is  this:  [  388  J 
the  parson  has  for  the  most  part  the  whole  rieht  to  all  ther»eJ!?[po- 
ecclesiafitical  dues  in  his  parish ;  but  a  vicar  has  generally  apanon  and 
an  appropriator  over  him,  entitled  to  the  best  part  of  the 
profitSi  to  whom  he  is  in  effect  perpetual  curate,  with  a  stand- 
ing salary.     Though  in  some  places  the  vicarage  has  been 
considerably  augmented  by  a  large  share  of  the  great  tithes ; 
which  augmentations  were  greatly  assisted  by  the  statute  29 
Car.  IL  c.  8,  enacted  in  favour  of  poor  vicars  and  curates, 
which  rendered  such  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 

The  method  of  becoming  a  parson  or  vicar  is  much  the  voar  things 

mill  i»  .  .  ■     1     necestaryto 

same,    io  both  tliere  are  four  requisites  necessary:  holy  becoming  a 

parson  or 

orders;  presentation ;  institution ;  and  induction.  The  method  vicar- 
of  conferring  the  holy  orders  of  deacon  and  priest,  according  «rden, 
to  the  liturgy  and  canons,^'  is  foreign  to  the  purpose  of  this 
work ;  any  farther  than  as  they  are  necessary  requisites  to 
m^ke  a  complete  parson  or  vicar.  By  common  law,  a 
deacon,  of  any  age,  might  be  instituted  and  inducted  to  a 
parsonage  or  vicarage:  but  it  was  ordained  by  statute  13 
Eliz.  c«  IS,  that  no  person  under  twenty-three  years  of  age, 
and  in  deacon's  orders,  should  be  presented  to  any  benefice 
with  cure ;  and  if  he  were  not  ordained  priest  within  one 
year  after  his  induction,  he  should  be  ip^o  facto  deprived : 
and  now»  by  statute  13  &  14  Car.  II.  c.  4,  no  person  is 
capable  to  be  admitted  to  any  benefice,  unless  he  hath  been 
first  ordained  a  priest ;  and  then  he  is,  in  the  language  of 
the  law,  a  clerk  in  orders;  and  by  statute  44  Geo.  III. 
c.  43}  no  person  shall  be  admitted  a  deacon  before  he  shall 
have  attained  twenty-three  years  of  age;  and  no  person 
shall  be  admitted  a  priest  before  he  shall .  have  attained  the 
age  of  twenty-four*  But  if  he  obtains  orders,  or  a  license 
to  preach,  by  money  or  corrupt  practices  (which  seems  to 
be  the  true,  though  not  the  common,  notion  of  simony)  the 
person  giving  such  orders  forfeits^  *40L  and  the  person 

»»  6  &  7  Wm.  IV.  c.  71.  *»  Stat.  31  Elw.  c.  6. 

*  See  2  Bora.  £ccl.  Law,  103. 
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receiving  10/«  and  is  incapable  of  any  ecclesiastical  prefisr- 
inent  for  seven  years  afterwards. 

Any  clerk  may  be  presented^  to  a  parsonage  or  vicarage ; 
tbat  is,  the  patron,  to  whom  the  advowson  of  the  church 
[  S89  ]  belongs,  may  offer  his  cldrk  to  the  bishop  of  the  diocese  to 
be  instituted.  Of  advowsoiis,  or  the  right  of  presentation, 
being  a  species  of  t>rivate  property,  this  is  not  a  convenient 
place  to  treat.'  But  when  a  clerk  is  presented,  the  bishop 
rcMonsa  may  refuse  him  upon  many  accounts.  As,  1,  If  the  patron 
refoMd.  is  cxcommunicated,  and  remains  in  contempt  forty  days.9 
Or,  ^,  If  the  clerk  be  unfit  :^  which  unfitness  is  of  several 
kinds.  First,  with  regard  to  his  person;  as  if  he  be  a 
bastard,  an  outlaw,  an  excommunicate,  an  alien,  under  age, 
or  the  like.^  Next,  with  regard  to  his  £uth  or  morals ;  as 
for  any  particular  heresy,  or  vice  that  is  malum  in  se:  but 
if  the  bishop  alleges  only  in  generals,  as  that  he  is  schimno" 
ticus  inveterattiSf  or  objects  a  fault  that  is  mfohtm  prohibUum 
merely,  as  haunting  taverns,  playibg  at  unlawful  games^  or 
the  like;  it  is  not  good  cause  of Tefinal.i.  Or^  lastly,  the 
clerk  may  be  unfit  to  discharge  the  pastoral  office  for  want 
of  learning.  In  ahy  of  whicb  casea  the  biahi^  m&y  refuse 
the  clerk.  In  case  the  refusal  is  for  heresy,  schism,  inability 
of  learning,  or  other  matter  of  ecclesraatical  cognizance^ 
there  the  bishop  must  give  notice  to  the  patron  of  such  his 
cause  of  refiisal,  who,  being  usually  a  layman,  is*notaupposed 
to  have  knowledge  of  it ;  else  he  cannot  present  by  lapse: 
but,  if  the  cause  be  temporal,  there  he  is  not  bound  to  give 
notice.^ 
whei^tiie  If  an  action  at  law  be  brought  by  tbe  patron  against  die 
Midj^  »  bishop  for  refusing  his  clerk,  the  bishop  must  assign  the 
cause.  If  the  cause  be  of  a  temporal  nature  and  the  bet 
admitted,  (as,  for  instance,  outlawry)  the  judges  of  the  king's 
courts  must  determine  its  validity,  cur,  whether  it  be  suffi- 
cient cause  of  refiisal:  but  if  the  fact  be  denied,  it  mttstbe 

*  A  layman  may  also  be  preseated ;  ^  Glanv.  I,  13,  c.  20. 
but  he  miut  take  priest's  orders  be-  *  2  Roll.  Abr.  356.    2  Inst.  632. 
fore  his  admission.    1  Bum,  103.             Stat.  3  Ric.  II.  c.  3.    7  Ric.  II.  c.  12. 

'  See  Prineipla  of  Real  Property,  i  5  Rep.  56. 

pp.  4—6.  k  2  Inst.  632. 

*  2  RoU.  Abr.  355. 
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determined  by  a  jury.  If  the  cause  be  of  a  spiritual  nature, 
(as^  heresy^  particularly  alleged)  the  fact  if  denied  shall  also 
be  determined  by  a  jury ;  and  if  the  fact  be  admitted  or  found, 
the  court  upon  consultation  and  advice  of  learned  divines 
shall  decide  its  sufficiency.^  If  the  cause  be  want  of  learn- 
ing, the  bishop  need  not  specify  in  what  points  the  clerk  is 
deficient,  but  only  allege  that  he  is  deficient  :^  for  the  r  39Q  i 
alatute  9  £dw.  II.  s.  1,  c.  13,  is  express,  that  the  examina- 
tion of  the  fitness  of  a  person  presented  to  a  benefice  belongs 
to  the  ecclesiastical  judge.  But  because  it  would  be  nuga- 
tory in  this  case  to  demand  the  reason  of  refiisal  firom  the 
ordinary,  if  the  patron  were  bound  to  abide  by  his  determi* 
nation,  who  has  already  pronouncacl  his  clerk  unfit;  there- 
fore, if  the  bishop  returns  the  clerk  to  be  minus  sufficiens  in 
iiteratura,  the  court  shall  write  to  the  metropolitan,  to  re- 
examine him,  and  certify  his  qualifications ;  which  certificate 
of  the  archbishop  is  final.'^ 

If  the  bishop  bath  no  objections,  but  admits  the  patron's  s.  inatita. 
presentation,  the  clerk  so  admitted  is  next  to  be  instituted 
by  him  ;  which  is  a  kind  of  Investiture  of  the  spiritual  part 
of  the  benefice :  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committed  to  the  charge  of  the  clerk.  When  a 
.vicar  was  instituted,  he,  (besides  the  usual  forms)  took,  if 
required  by  the  bishop,  an  oath  of  perpetual  residence ;  for 
the  maxim  of  law  was,  that  vicarius  non  habet  vicarium : 
and,  as  the  non-»residence  of  the  appropriators  was  the  cause 
of  the  perpetual  establishment  of  vicarages,  the  law  judged 
it  very  improper  for  them  to  defeat  the  end  of  their  consti- 
tution, and  by  absekice  to  create  the  very  mischief  which  ^ 
they  wore  appointed  to  remedy :  especiaUy  as,  if  any  profits 
were  to  arise  from  putting  in  a  curate  and  living  at  a  dis- 
tance firom  the  parish,  the  appropriator,  who  was  the  real 
parson,  had  undoubtedly  the  elder  title  to  them.  .  However, 
by  the  57  Geo.  III.  c.  99,  re-enacted  by  the  1  &  2  Vict 
c.  106,  s.  61,  this  oath  was  abolished.  When  the  ordinary 
is  also  the  patron,  and  confers  the  living,  the  presentation 
litid  institution  are  one  and  the  same  act,  and  are  called  a 
collation  to  a  benefice.  By  institution  or  collation  the  church 
is  full,  so  that  there  can  be  no  fresh  presentation  till  another 

1  2  Inst  632.  ""  5  Rep.  58.     3  Lev.  313.  *  2  Inst  632. 
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vacancy^  at  least  in  the  case  of  a  common  patron  ;  but  the 
church  is  not  full  against  the  king,  till  induction :  nay,  even 
if  a  clerk  is  instituted  upon  the  king's  presentation,  the  crowii 
may  revoke  it  before  induction,  and  present  another  clerk.^ 
Upon  institution  also  the  clerk  may  enter  on  the  parsonage 
house  and  glebe,  and  take  the  tithes ;  but  he  cannot  grant 
or  let  them,  or  bring  an  action  for  them,  till  induction. 
[  S91  ]       Induction  is  performed  by  a  mandate  from  the  bishop  to 
4.  Indue-     the  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.     It  is  done  by  giving  the 
clerk  corporal  possession  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like ;  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  parishioners  due 
notice,  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid.  This,  therefore,  is  the  investiture 
of  the  temporal  part  of  the  benefice,  as  institution  is  of  the 
spiritual.     And  when  a  clerk  is  thus  presented,  instituted, 
and  inducted  into  a  rectory,  he  is  then,  and  not  before,  in 
full  and  complete  possession,  and  is  called  in  law  persona 
impersonata,  or  parson  imparsonee*^ 
The  rights        The  riffhts  of  a  parson  or  vicar,  in  his  tithes,  and  since 

anddatiesof         ... 

apMson  or  their  commutation  in  the  rent-charge  in  lieu  thereof,  and 
ecclesiastical  dues,  are  not  here  properly  to  be  considered :  ^ 
and  as  to  his  duties,  they  are  principally  of  ecclesiastical 
cognizance ;  those  only  excepted  which  are  laid  upon  him 
by  statute.  And  tliose  are  indeed  so  numerous,  that  it  is 
impracticable  to  recite  them  here  with  any  tolerable  con- 
ciseness or  accuracy.  Some  of  them  we  may  remark,  as 
tjiey  arise  in  the  progress  of  our  inquiries,  but  for  the  rest 
I  must  refer  myself  to  such  authors  as  have  compiled  treatises 
expressly  upon  this  subject  I  shall  only  just  mention  the 
article  of  residence,  upon  the  supposition  of  which  the  law 
doth  style  every  parochial  minister  an  incumbent.  By  statute 


^  Co.  Litt  344.  shop  Gibson's  Coder,  Dr.  Burn's  Ee- 
^  Co.  Litt  300.  clesiastical  Law,  and  the  earlier  edi- 
^  See  Principles  of  Real  Property,  tions  of  the  ClergymarCs  Law,  pub- 
pp.  6 — 10.  lished  under  the  name  of  Dr.  Watson, 
'  These  are  very  numerous :   but  but  compiled  by  Mr.   Place  a  bar- 
there  are  few  which  can  be  relied  on  rister. 
with  certainty.    Among  these  are  bi- 
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21  Hen.  VIII.  c.  \3,  persons  wilfully  absenting  themselves 
from  their  benefices,  for  one  month  together,  or  two  months 
in  the  year,  incurred  a  penalty  of  5^.  to  the  king,  and  5/.  to 
any  person  that  would  sue  for  the  same :  except  chaplains 
to  the  king,  or  others  therein  mentioned,"  during  their 
attendance  in  the  household  of  such  as  retained  them :  and 
also  except  ^  all  heads  of  houses,  magistrates,  and  professors 
in  the  universities,  and  all  students  under  forty  years  of  age 
residing  there,  bond^fide,  for  study.  Legal  residence  is  not  [  ^^  J 
only  in  the  parish,  but  also  in  the  parsonage  house,  if  there 
be  one :  for  it  hath  been  resolved,^  that  the  statute  intended 
residence,  not  only  for  serving  the  cure,  and  for  hospitality ; 
but  also  for  maintaining  the  house^  that  the  successor  also 
may  keep  hospitality  there:  and,  if  there  be  no  parsonage 
house,  it  hath  been  holden  that  the  incumbent  is  bound  to 
hire  one,  as  this  is  no  excuse  for  residing  out  of  the  Residence, 
parish.^  But  by  an  act  of  the  last  session  of  parliament, 
passed  after  great  consideration,  1  &  2  Vict  c.  106,  the  J  *,J^*®** 
statute  21  Hen.  VIII.  c.  13,  and  all  other  acts  on  this  sub- 
ject are  repealed,  and  various  provisions  are  made  on  the 
subject  of  residence.  Every  spiritual  person  shall  keep 
residence  on  his  benefice',  and  in  the  house  of  residence,  if 
any ;  and  if  any  person  shall  without  license  absent  himself 
for  any  period  exceeding  three  months,  or  to  be  accounted 
at  several  times  in  any  one  year,  he  shall,  when  such  ab- 
sence shall  exceed  three  months,  and  not  exceed  six  months, 
forfeit  one-third  of  the  annual  value  of  the  benefice :  and 
when  such  absence  shall  exceed  six  months  and  not  ex- 
ceed eight  months,  one-half  of  such  annual  value  ;  and  thus 
according  to  the  length  of  absence,  (s.  32).  If  the  usual 
house  be  unfit,  the  bishop  may  grant  a  license  to  reside  in 
another,  (s.  35).  But  deans,  professors  at  either  universities, 
chaplains  of  the  king  and  queen,  and  certain  other  persons 
are  privileged  from  residence, '  (s.  38).  If  no  license  be 
granted,  residence  may  be  enforced  by  prohibition,  or  th^ 
living  may  be  sequestered,  (s.  54),  and  for  the  more  effectual 
promotion  oi'   this   important    duty   among    the  parochial 

'  Stal.25Hcn.VIlI.  c.l6.  33 Hen.  "  6  Rep.  21 

VJU.  c.  28.  '   Wilkinson  v.  Allot,  Cowp.  420. 

»  Stat.  28  Hen.  Vlll.  c.  13. 
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cleTgjy  a  provision  i«  made  by  the  staUte  17'  Gieo,»  Itf  • 
c  5S,  for  rasing  moneys  upon  eccleBiastical  befiefiees,  la:b^ 
paid  off   by  annually  decreasing  instalments,  and  to  W 
expended  in  rebuUding  or  repairing  the  houses  belwgiQg 
to  sudi  benefices.    And  by  the  1  &  IS  Vict.  c.  106,  varioihs 
provisions  are  made  for  building  and  improving  a  fit  hcwa^ 
of  residence.^ 
How  a  par.       We  bave  seen  that  there  is  but  one  way,  i^rhereby  a<ie 
m^cease    may  become  a  parson  or  vicar:  there  are  many  way vi^ 
which  one  may  cease  to  be  so.     1,  By  death.    0,  By  o^- 
sion,    in    taking    another  benefice.      For  by  Atatote  31 
Hen.  VIII.  e.  I3y  if  any  one  having  a  bendSce  of  8&  jNfr 
arnitBrn^  or  tipwards,  (accor^g  to  the  present  valuatio»fiii 
.the  king's  books,^)  accepted  any  odier^  the  first  should? Jbe 
adjudged  void,  unless  he  obtained  a  dispensation;  wbioh  tip 
one  was  entitled  to  have,  but  the  chaplains  of  the  king  a^ 
others  therein  mentioned,  the  brethren  and  s<»is  of  l<n!^ 
and  knights,  and  doctors  and  bachelcnrs  of  divinity  and  low, 
admitted  by  the  universitiisis  of  this  realm.     And  a  vacaM^ 
thus  made,  for  want  of  a  dispensation,  is  called  sessira. 
But  as  we  have  already  observed,  the  statute  21  Hen.  VIII. 
c.  13,  has  been  repealed  by  the  statute  \  &2  Vict.€.  106, 
whidi  enacts,  that  not  more  than  two  preferments  shall  he 
held  together,  (s.  2) :  and  no  two  benefices,  unless  within 
ten  miles  of  each  other,  or  if  the  population  of  one  such  ben^qi- 
fice  is  more  than  3,000,  or  the  joint  yearly  value  shall  exceed 
1 ,000/.,  (s.  4) :  and  even  in  this  case  a  license  and  dispensatiop 
must  be  obtained,  (s.  6).     Acceptance  of  any  preferment  or 
benefice  contrary  to  the  act,  vacates  the  former  preferment  ^ 
benefice,  (s.  11).  3.  By  consecration ;  for,  as  was  mentioned 
before,y  when  a  clerk  is  promoted  to  a  bishoprick,  all  his  other 
[  393  ]  preferments  are  void  the  instant  that  he  is  consecratedj   But 
there  was  a  method,  by  the  favour  of  the  crown,  of  holding 
such  livings  in  commendam.     Commenda,  or  eeclesia  oom^ 
mendata,  was  a  living  commended  by  the  crown  to  the  care 
of  a  clerk,  to  hold  till  a  proper  pastor  was  provided  for  it 

^  See  also  55  Geo.  III.  c.   147,  the  consent  of  the  parson  and  bishop, 

which  authorizes  an  exchange  to  be  '  Cro.  Car,  456. 

made  between  a  rector  andapariahi-  ^  Page  412, 
oner  of  part  of  his  glebe  lands  with 
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This  might  be  temporary  for  onei  twO|  or  three  years ;  or 
perpetual :  being  a  kind  of  dispensation  to  avoid  the  vacancy 
of  the  living,  and  was  called  a  cammenda  retinere*  There 
was  also  a  commenda  r^ctpere;  which  was  to  take  a  benifice 
de  novOf  in  the  bishop's  own  gift,  or  the  gift  of  some  other 
patron  consenting  to  the  same ;  and  this  was  the  same  to  him 
as  institution  and  induction  are  to  another  clerk.'  But  by 
the  6  &  7  Wnii.  IV.  c.  77,  s.  18,  no  ecclesiastical  dignity, 
office,  or  benefice,  shall  be  held  in  commendam  by  any 
bishop  unless  he  held  the  same  at  the  time  of  passing  the 
act.  4.  By  resignation.  But  this  is  of  no  avail,  till  accepted 
by  the  ordinary ;  into  whose  hands  the  resignation  must  be 
made.^  $•  By  deprivation ;  either,  firsts  by  sentence  dedarar 
tory  in  the  ecclesiastical  courts,  for  fit  and  sufficient  causes 
allowed  by  the  common  law  i  such  as  attainder  of  treason  or 
felony  1^  or  conviction  of  other  infamous  crime  in  the  king's 
courts ;  for  heresy,  infidelity ,<^  gross  immorality,  and  the 
like :  or,  secondly,  ia  pursuance  of  divers  penal  statutes, 
which  declare  the  benefice  void,  for  some  nonfeasance  or 
neglect,  or  else  some  malefeaaance  or  crime.  As,  for  simony  ;^ 
for  maintaining  any  doctrioie  ia  derogation  of  the  king's 
supremacy,  or  of  the  thirtyrnine  articles,  or  of  the  book  of 
common-prayer;^  for  neglecting  after  iastitution  to  read  the 
liturgy  and  articles  ia  t^e  church,  csr  make  th^  declarations 
against  popery^  or  tak^  the  abjuration  oath ; '  for  using  any 
other  form  of  prayer  than  the  liturgy  of  tiie  church  of 
England; 9  or  for  absenting  himself  sixty  days  in  one  year 
firom  a  benefice  belon^ng  tp  a  popish  patron,  to  which  the 
clerk  was  presented  by  either  of  the  universities ;  ^  in  all 
which  and  similar  cases^  the  benefice  is  ipso  facto  void, 
without  any  formal  sentence  of  deprivation. 

VI.  A  curate  is  the  lowest  degree  in  the  church ;  being  vi.  cimte. 
in  the  same  state  that  a  vicar  was  formerly,  an  officiating 
temporary  minister,  instead  of  the  proper  incumbent  Though  r  394  ] 

*  Hob.  144.  c.  12. 

*  Cro.  Jac.  198.  '  Stat.  13  Eliz.  c.  12.    14  Car.  U. 
*>  Dyer,  108.    Jenk.  210.  e.  4.    1  Geo.  L  c.  6. 

*  Fitz.  Abr.  tit.  Trial.  54.  *  Stat.  1  Eliz.  c.  2. 

<  Stat.  13  Eliz.  c.  6.  12  Ann.  c.  12.  ^  Stat.  1  W.  &  M.  c.  26. 

*  StaU  1  Eliz.  c.  1  &  2.    13  Elii.  i  6  R«p.  29,  30. 
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there  are  what  are  oatied  perpetual  curacies,  whe^  all  ^  die; 
tithes  are  appropriated,  and  no  vicarage  endowed,  (b^kg. 
for  some  particular  reasonsi  exempted  from  the  statute  of 
Hen*  IV.)  but,  instead  thereof,  such  perpetual  curateis 
appointed  by  the  appropriator.  With  regard  to  the  othee 
^[>ecies  of  curates,  they  are  the  objects  of  some  particular 
statutes,  which  ordaiti,  that  such  as  serve  a  church  during 
its  vacancy  shall  be  paid  such  stipend  as  the  ordinary  thinks 
reasonable,  out  of  the  profits  of  the  vacancy ;  or,  if  that  be 
not  sufiident,  by  the  successor  within  fourteen  days  after 
he  takes  possession:^  and  by  the  stat  12  Ann.  st  2,  c.  IS^ 
it  was  enacted,  that,  if  any  rector  or  vicar  nominated  a 
curate  to  the  ordinary  to  be  licensed  to  serve  the  cure  in  hia 
absence,  the  ordinary  should  settle  his  stipend  under  bh 
hand  and  seal,  not  exceeding  50/.  per  anmrni,  nor  less  than 
20L,  and  on  failure  of  payment  may  sequester  the  profits  of 
the  benefice.  But  this  last  act  has  been  repealed,  ami  die^ 
act,  to  which  reference  has  already  been  made  in  this  chapter,' 
the  I  &2  Vict.  c.  106,  contains  various  provisions^  for  the 
benefit  and  regulation  of  this  deserving  class  of  the  clergy. 
In  the  first  place  the  residence  of  the  curate  is  enforced^ 
(s.  76).  And  if  his  duty  is  inadequately  performed,  the 
bishop  may  appoint  a  curate,  but  the  incumbent  may  appeal 
to  the  archbishop,  (s.  77).  In  large  benefices  the  bishop: 
may  require  an  assistant  curate  to  be  appointed,  but  here 
also  an  appeal  to  the  archbishop  is  given,  (s.  78).  Perhaps 
however  the  most  important  provision  is  that  which  au-« 
thorizes  the  bishop  to  appoint  a  stipend  to  every  curate  of 
a  non-resident  incumbent,  and  to  regulate  it  according  to 
the  amount  and  nature  of  the  duty,  (s.  83 — 105). 

Thus  much  of  the  clergy,  properly  so  called.  There 
are  also  certain  inferior  ecclesiastical  ofiicers  of  whom 
the  common  law  takes  notice ;  and  that,  principally,  to 
assist  the  ecclesiastical  jurisdiction,  where  it  is  defident 
in  powers.  On  which  ofiicers  I  shall  make  a  few  cursory 
remarks. 
vUjChurch-      VII.   Chufchwardens  are  the  guardians  or  keepers  of 

i  1  Burn.  Eccl.  Law,  427.  contained  in  the  prior  statute^  67  Geo. 

k  Stat.  28  Hen.  VIII.  ell.  III.  c.  99,  repealed  by  the  last  act. 

^  Many  of  these  provisions  were  also 
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the  church,  and  representatives  of  the  body  of  the  parish."^ 
They  are  sometimes  appointed  by  the  minister,  sometimes 
by  the  parish,  sometimes  by  both  together,  as  custom  directs. 
They  are  taken,  in  favour  of  the  church,  to  be  for  some 
purposes  a  kind  of  corporation  at  the  common  law ;  ^  that  is, 
they  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  actions  for  them,  for  the  use  and 
profit  of  the  parish.  Yet  they  may  not  waste  the  church 
goods,  but  may  be  removed  by  the  parish,  and  then  called 
to  account  by  action  at  the  common  law;  but  there  is  no 
method  of  calling  them  to  account,  but  by  first  removing 
them ;  for  none  can  legally  do  it,  but  those  who  are  put  in 
their  place.  As  to  lands,  or  other  real  property,  as  the 
church,  churchyard,  &c.,  they  have  no  sort  of  interest  [  395  ] 
therein ;  but  if  any  damage  is  done  thereto,  the  parson  only 
or  vicar  shall  have  the  action.  Their  ofiice  also  is  to  repait 
the  church,  and  make  rates  and  levies  for  that  purpose* 
but  these  are  recoverable  only  in  the  ecclesiastical  court. 
Although  where  the  validity  of  the  rate  is  not  disputed,  and 
the  rate  in  arrear  does  not  exceed  10^.,  a  summary  method 
of  recovering  them  is  ^ven  by  the  53  Geo.  III.  c.  127. 
They  were  also,  before  the  recent  alteration  in  the  law,^ 
joined  with  the  overseers  in  the  care  and  maintenance  of  the 
poor.  They  are  to  levyP  a  shilling  forfeiture  on  all  such  as 
do  not  repair  to  church  on  Sundays  and  holidays,  and  are 
empowered  to  keep  all  persons  orderly  while  there;  to 
which  end  it  has  been  held  that  a  churchwarden  may  justify 
the  pulling  off  a  man's  hat,  without  being  guilty  of  either  an 
assault  or  trespass.^  There  are  also  a  multitude  of  other 
petty  parochial  powers  committed  to  their  charge  by  divers 
acts  of  parliament.' 

VIII.  Parish  clerks  and  sextons  are  also  regarded  by  the  vni.  pa. 
common  law;  as  persons  who  have  freeholds  in  their  offices; 
and  therefore  though  they  may  be  punished,  yet  they  cannot 

"^  In  Sweden  they  have  similarofB-  ^  See  ante,  p.  387. 

cers,  whom  they  call  kiorckiowarian-  ^  Stat.  1  Eliz.  c.  2. 

des.    Stiernhook,  /.  3,  c.  7.  '1  Lev.  196. 

*  But  see  the  opinion  of  Lord  Ken*  '  See  Lam  bard  of  churchwardens, 

yon,    contra  f     Witnell    v.    Gariham,  at  the  end  of  his  tftrenarcAa  ;  and  Dr. 

6  T.  R.  396  ;     Rex  v.  Beestan,  3  T.  Burn,  tit.  church,  churchwardens,  vi- 

R.  594.  sitations. 
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be  deprivedf  by  ecclesiastical  censures.*  The  parish  clerk 
was  formerly  very  frequently  in  holy  orders,  and  some  are 
8O9  says  BlackstonCj  to  this  day.  He  is  generally  appointed 
by  the  incumbent,  but  by  custom  may  be  chosen  by  the  in* 
habitants ;  and  iif  such  custom  appears^  the  court  of  king's 
bench  will  grant  a  mandamiis  to  the  archdeacon  to  swear 
him  in^  for  the  establishment  of  the  custom  turns  it  into  a 
temporal  or  civil  righjl;.^ 

'  2  Roll.  Abr.  234.  freehold.    See  Rex  v.  Churchwardem 

*  Cro.  Carw  589.    King  t.  Warren,      ef  Thame,  Str.  115. 
C«wp«  370.    As  to  sextons,  having  a 
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CHAPTER    THE    TWELFTH. 


OF    THE    CIVIL    STATE. 


The  lay  part  of  his  majesty's  subjects,  or  such  of  the  p  Aqy*  •■ 
people  as  are  not  comprehended  under  the  denomination  of  ^^,^^ 
clergy,  may  be  divided  into  three  distinct  states,  the  civil,  oie^iSi/Sbe 
the  military,  and  the  maritime.  ^^iia. 

That  part  of  the  nation  which  falls  under  our  first  and  '^^'^** 
most  comprehensive  division,  the  civil  state,  includes  allimeeiYU 
orders  of  men  from  the  highest  nobleman  to  the  meanest  "^"^ 
peasant,  that  are  not  included  under  either  our  former  di« 
vision  of  clergy,  or  under  one  of  the  two  latter,  the  military 
and  maritime  states:   and  it  may  sometimes  include  indi- 
viduals of  the  other  three  orders;  since  a  nobleman,  a 
knight,  a  gentleman,  or  a  peasant,  may  become  either  a 
divine,  a  soldier,  or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  com- consists  of 
monalty.     Of  the  nobility,  the  peerage  of  Great  Britain,  and^e  ^ 
or  lords  temporal,  as  forming  (together  with  the  bishops,)  9itf^' 
one  of  the  supreme  branches  of  the  legislature,  I  have  before 
sufficiently  spoken :  we  are  here  to  consider  them  according 
to  their  several  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  firom  the  iiienoiiiuty, 
king  as  their  fountain :  ^  and  he  may  institute  what  new 
titles  he  pleases.     Hence  it  is  that  all  degrees  of  nobility 
are  not  of  equal  antiquity.    Those  now  in  use  are  dukes, 
marquesses,  earls,  viscounts  and  barons.^ 

*  4  Inst.' 363.  sequent  introduction  into  this  island* 

^  For  the  original  of  these  titles  on      tm  Mr.  Selden's  Tit,  ofHowmr, 
the  continent  of  Europe,  and  their  sub- 
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[  397  ]      1 .  A  dukey  though  he  be  with  us,  in  respect  of  his  title 

i.Duke.  of  nobility,  inferior  in  point  of  antiquity  to  many  others, 
yet  is  superior  to  all  of  them  in  rank ;  his  being  the  first 
title  of  dignity  after  the  royal  family.^  Among  the  Saxons 
the  Latin  name  of  dukes,  duces,  is  very  frequent,  and  sig- 
nified, as  among  the  Romans,  the  commanders  or  leaders 
of  their  armies,  whom  in  their  own  language  they  called 
Depdto^a^;  and  in  the  laws  of  Henry  I.  (as  translated  by 
Lambard)  we  find  them  called  heretochiu  But  after  the 
Norman  conquest,  which  changed  the  military  polity  of  the 
nation,  the  kings  themselves  continuing  for  many  genera- 
tions dukes  of  Normandy,  they  would  not  honour  any  sub- 
jects with  the  title  of  duke,  till  the  time  of  Edward  III.; 
who,  claiming  to  be  king  of  France,  and  thereby  losing  the 
ducal  in  the  royal  dignity,  in  the  eleventh  year  of  his  reign 
created  his  son,  Edward  the  black  prince,  duke  of  Cornwall : 
and  many,  of  the  royal  family  especially,  were  afterwards 
raised  to  the  like  honour.  However,  in  the  reign  of  queen 
Elizabeth,  ji.  D.  1672,®  the  whole  order  became  utteriy 
extinct ;  but  it  was  revived  about  fifty  years  afterwards  by 
her  successor,  who  was  remarkably  prodigal  of  honours,  in 
the  person  of  George  Villiers  duke  of  Buckingham. 

2.  Marquess.  %  A  morquess,  marchiOf  is  the  next  degree  of  nobility. 
His  office  formerly  was  (for  dignity  and  duty  were  never 
separated  by  our  ancestors)  to  guard  the  frontiers  and  limits 
of  the  kingdom ;  which  were  called  the  marches,  from  the 
teutonic  word,  marches  a  limit :  such  as,  in  particular,  were 
the  marches  of  Wales  and  Scotland,  while  each  continued 
to  be  an  enemy's  country.  The  persons,  who  had  command 
there,  were  called  lords  marchers,  or  marquesses;  whose 
authority  was  abolished  by  statute  27  Hen.  VIII.  c.  Sf7,  so 
far  as  Wales  was  concerned:  though  the  title  had  long 
before  been  made  a  mere  ensign  of  honour ;  Robert  Vere, 
earl  of  Oxford,  being  created  marquess  of  Dublin,  by 
Richard  II.  in  the  eighth  year  of  his  reign.^ 

[  398  ]       8.  An  earl  is  a  tide  of  nobility  so  ancient,  that  its  original 


3.  Earl. 


*  Camden.  Britan.  tit.  ordhm.  try.     Seld.  tit.  hoo.  2,  i.  12. 

«•  Tliis  is  apparently  derived  from  •  Camden.    Britan.     til.    ordines. 

the  same  root  as  the  German  f^ttlBQ,  Spclman,  Gloss.  191. 

the  appellation  of  dukos  in  that  coun-  f  2  Inst.  5. 
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cannot  clearly  be  traced  out.  Thus  much  seems  tolerably 
certain :  that  among  the  Saxons  they  were  called  ealdwrmen^ 
quasi  elder  men,  signifying  the  same  as  senior  or  senator 
among  the  Romans  ;  and  also  schiremen^  because  they  had 
each  of  them  the  civil  government  of  a  several  division  or 
shire.  On  the  irruption  of  the  Danes,  they  changed  the 
name  to  eorlesy  which,  according  to  Camden,^  signified  the 
same  in  their  language.  In  Latin  they  are  called  comites  (a 
title  first  used  in  the  empire)  from  being  the  king's  attend- 
ants :  ^^  a  societate  nomen  sumpferuntf  reges  enim  tales  sibi 
"  a^sociantJ''^  After  the  Norman  conquest  they  were  for 
some  time  called  counts  or  countees^  fr<Hn  the  French ;  but 
they  did  not  long  retain  that  name  themselves,  though  their 
shires  are  from  thence  called  counties  to  this  day.  The 
name  of  earls  or  comites  is  now  become  a  mere  title,  they 
have  nothing  to  do  with  the  government  of  the  county; 
which,  as  has  been  more  than  once  observed,  is  now  entirely 
devolved  on  the  sheriff,  the  earl's  deputy,  or  vice^omes.  In 
writs,  and  commissions,  and  other  formal  instruments,  the 
king,  when  he  mentions  any  peer  of  the  degree  of  an  earl, 
usually  styles  him  ^*  crusty  and  well-beloved  cousin  .***  an  ap- 
pellation as  ancient  as  the  reign  of  Henry  IV.:  who  being 
either  by  his  wife,  his  mother,  or  his  sisters,  actually  related 
or  allied  to  every  earl  then  in  the  kingdom,  artfully  and  con- 
stantly acknowledged  that  connexion  in  all  his  letters  and 
other  public  acts :  from  whence  the  usage  has  descended  to 
his  successors,  though  the  reason  has  long  ago  failed. 

4.  The  name  of  vice^omes  or  viscount  was  afterwards  4.  viscount. 
made  use  of  as  an  arbitrary  title  of  honour,  without  any  sha- 
dow of  ofiice  pertaining  to  it  by  Henry  the  sixth;  when,  in 

the  eighteenth  year  of  his  reign,  he  created  John  Beaumont 
a  peer,  by  the  name  of  viscount  Beaumont,  which  was  the 
first  instance  of  the  kind.^ 

5.  A  baroris  is  the  most  general  and  universal  title  of  no-  s.  Baron, 
bility ;  for  originally  every  one  of  the  peers  of  superior  rank 

had  also  a  barony  annexed  to  his  other  titlesJ     But  it  hath  [  399  ] 
sometimes  happened  that,  when  an  ancient  baron  hath  been 
raised  to  a  new  degree  of  peerage,  in  the  course  of  a  few 

'  firitan.  tit  ordines.   See  also  Tur^       e,  5. 
ner*s  Angl,  Sax.  b.  viii.  c.  7.  *  2  Inst.  5. 

*"  BractoD,  (.  \,c.  8.     Flet.  I,  \,         J  2 Inst  5,6. 
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geaerationg  ,the  bolides  have  descended  difimndyr^one 
perhaps  to  the  mfdedescendautSj  the  other  to  the  hdirs  gene* 
tall  whereby  the  earldom  or  other  superior  title  hath  siib^- 
sisted  without  a  barony:  and  there  are  also  modera  in* 
stances  where  earls  and  viscounts  have  been  created  without 
annexing. a  barony  to  their  other  honours:  so  that  now 
the  rule  doth  not  hold  universally,  that  all  peers  are  barons. 
Theo^diginal  and  antiquity  of  baronies  have  occasioned  great 
inquirji^s  among  our  English,  antiquaries.  The  most  probaUe 
(qi^inion  seems  to  be,  that  they  >were  the  same  with  our  :pte^ 
sent  lords  of  manors;  to  which  the  name  of  court  baron 
(which is  the  lord's  court^.and  incident  to  every  manor)  gives 
some  CQuntenance.  It  .may  be  collected  from  king ^  John's 
fm^gna  camta,^  that  oi^nally  aUJords  of  manors,  or  batonsy 
that  held  of  the  king>fn  eapUe,  had  seatsin  the  great  counciL 
qrrpaiiiament :  till  about  the  reign  of  that  prince  the  conflux 
of  them  becamesolaige and  troublesome,  that  the  kingiwas' 
obliged  to  divide  them,vand  summon  only  the  greater  barons  > 
in peirson; cleaving  the  small  ones  to ibe summoned'  by  the 
sjt^xiS,  and  (as.it  is  said)  to  sit  by  r^pn^entation  inanothei^ 
house.;  wbidti  gave. rise  to  the  separation  of  the  two  houses^ 
of  parliament.^ .  By  de^ees  the  title  came  to  be  coinfined  to 
the  greater  barons,  or  lords  of  parliament  only;  and  there ^ 
were  no  other  barons  among  the  peerage  but  such  as  were 
summoned  by  writ,  in  respect  of  the  tenure  of  their  lands 
OR  baronies,  till  Richard  the n  second  first  made  it  a  mere 
title  of  honour,  by  conferring  it  on  divers  persons  by  Ub 
letters  patent.™ 

Manner  in        Having  made  this  short  inquiry  into  the  original  of  ouf; 

arecreiited.  siS^^al  degrees  ofnoMlity,  I  shall  next  consider  the  manner^ 
in  which  they  may  be  created.  The  right  of  peerage  seems » 
tQ^ave  been  originally  territorial ;  that  is,  annexed  to  Jands*. 
honors,  castles,  manors,  and  the  liker  the  proprietors  and' 

[  400  ]  possessors  .of,  which  >were(in;rigbt. of.  those  estates)\aUowed 

How  fur  by  to  he  pccTs  of  the  realm*  and  werosummottedto  parliament 
to>  do  suit  Jmd  servicCitOi  their  sovereign::  and,  when  the  land! 
was  alienated,  the  dignity  passed  with  it  .as  appendmit. 
Thus  the  bishops  still  sit  in  the  house  of  lords  in  right  of 

k  Cap.  14.  "  I  Inst.    9  Seld.  Jan.  Angl.  2, 

1  Gilb.   Hist,  of  the  £xch.  c.  3.       $.  66. 
Seld.  tit  of  Hon.  2,5,21. 
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succession  to  certain  ancient  baronies  annexed^  or  supposed 
to  be  annexed,  to  their  episcopal  lands  r*^  and  thus,  in 
2  Hen.  VL,  the  possession  of  the  castle  of  Arundel  was 
adjudged  to  confer  an  earldom  on  its  possessor.^  But  after- 
wards^ when  alienations  grew  to  be  frequent,  the  dignity  of 
peerage  was  confined  to  the  liehage  of  the  party  ennobled, 
and  instead  of  territorial  became  personal.  Actual  proof  of 
a  tenure  by  harony  became  no  longer  necessary  to  constitute 
a,  lord  of  parliament ;  but  the  record  of  the  writ  of  summoDui 
to  him  or  his  ancestors  was  admitted  as  a  sufficient  evidence 
of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  pataii:  ^Bywrituui 
those  who  claim  by  prescription  must  suppose  either  a  writ  ^ 
or  patent  made  to  their  ancestors ;  though  by  length  of  time 
it  is  lost.  The  creation  by  writ,  or  the  king's  letter,  is  a 
summons,  to  attend  the  house  of  peers^  by  the  style  and 
title  of  that  barony,  which  the  king  is  pleased  to  confer : 
that  by  patent  is  a  royal  grant  to  a  subject  of  any  dignity 
and  degree  of  peerage.  The  creation  by  writ  is  the  more 
ancient  way ;.  but  a'man  is  not  ennobled  thereby,  unless  he 
actually  take. his  seat  in  the  house  of  lords:  and  some  are 
of  opinion  that  there  must  be  at  least  two  writs  of  summons, 
and  a  sitting  in  two  distinct  parliaments,  to  evidence  an 
hereditary  barony  :P  and  therefore  the  mostiisual;  because 
the  surest,  way  is  to  grant  the  dignity  by  patent,  which  en- 
ures to  a  man  and  his  heirs  according  to  the  limitations 
thereof,  -though  he  never  himself- makes  use  df  \U^  Yet  it 
is  frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house  of 
lords  by  writ  of  summons,  in  the  name  of  his  •  &ther's  ba* 
rony :  because  in  that  case  there  is  no  danger  of  his  chil- 
dren's losing  the  nobility  in  case  hd never  takes  his  seat:  for 
they  will  eucceed  to  their  grandfather.  Creation  by  writ 
has  also  one  advantage  over  that  by  patent :  for  a  per- 
son created  by  writ  holds  the  dignity  to  him  and  his  hmrs,  [  401  ] 
without  any  words  to  that  purport  in  the  writ;  but  in 
letters  piatent  there  must  be  words  to  direct  the  inheritance, 
else  the  dignity  enures  only  to  the  grantee  for  life.'    For 

■  Glan.  L  1,  e.  1.  '  Whitelocke  of  Pari.  ch.  114. 

"  Seld.  TiUo/  Hon.  b.  2,  c.  9.  $  5.  «  Co.  litt  16. 

See  also  the  Berkeley  Peerage  case.  '  Co.  Litt.  9, 16.  See  1  Woodet,  37. 
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a  man  or  woman  may  be  created  noble  for  their  Own  lives, 
and  the  dignity  not  descend  to  their  heirs  at  all,  or  descend 
only  to  some  particular  heirs :  as  where  a  peerage  is 
limited  to  a  man,  and  the  heirs  male  of  his  body  by  Eliza- 
betb  his  present  lady,  and  not  to  such  heirs  by  any  form^ 
or  future  wife. 

tbe^mtr  ^®^  ^^  "®^'  ^®  ^  ^*®^  ^^  *  ^^^  ^^  ^®  principal  incidents 
attending  the  nobility,  exclusive  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counsellors  of  the  crown ; 
both  of  which  we  have  before  considered.  And  first  we 
must  observe,  that  in  criminal  cases  a  nobleman  shall  be  tried 
b?tt^^  by  his  peers ;  but  this  privilege  does  not  extend  to  misde- 
P*^'  meanors."  The  great  are  always  obnoxious  to  popular  envy : 
were  they  to  be  judged  by  the  people,  they  might  be  in  dan- 
ger from  the  prejudice  of  their  judges;  and  would  moreover 
be  deprived  of  the  privilege  of  the  meanest  subjects,  that  of 
being  tried  by  their  equals,  which  is  secured  to  all  the  realm 
by  magna  carta^  c.  S9.  It  is  said,  that  this  does  not  extend 
to  bishops :  who,  though  they  are  lords  of  parliament,  and 
sit  there  by  virtue  of  their  baronies  which  they  hold  jure 
ecclena,  yet  are  not  ennobled  in  blood,  and  consequently 
not  peers  with  the  nobility.^  As  to  peeresses,  there  was  no 
precedent  for  their  trial  when  accused  of  treason  or  felony, 
till  after  Eleanor  duchess  of  Gloucester,  wife  to  the  lord  pro- 
tector, was  accused  of  treason  and  found  guilty  of  witchcraft, 
in  an  ecclesiastical  synod,  through  the  intrigues  of  cardinal 
Beaufort  This  very  extraordinary  trial  gave  occasion  to  a 
special  statute,  20  Hen.  VI.  c.  9,  which  declares^  the  law  to 
be,  that  peeresses,  either  in  their  own  right  or  by  marriage, 
shall  be  tried  before  the  same  judicature  as  other  peers  of  the 
SwlnMaita«  ^^"^^  If  *  woman,  noble  in  her  own  right,  marries  a  com- 
womw?!*"  moner,  she  still  remains  noble,  and  shall  be  tried  by  her 
peers :  but  if  she  be  only  noble  by  marriage,  then  by  a 
second  marriage  with  a  commoner,  she  loses  her  dignity; 
for  as  by  marriage  it  is  gained,  by  marriage  it  is  also  lost."^ 
[  402  ]  Y^^  if  A  duchess  dowager  marries  a  baron,  she  continues  a 
duchess  still ;  for  all  the  nobility  are  pares^  and  therefore  it 

'  3  Inst.  30.     2  Hawk   424.  52.    Staundf.  P.  C.  152. 

*  3  Inst.  30,  31.  ^  Dyer,  79.    Co.  Litt.  16. 

"  Moor.  769.    2  Inst.  60.   6  Rep. 
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is  no  degradation.^    A  peer,  or  peeress,  (either  in  her  own  a  peer  or 

o  r>        '  r  '  \  peeress  can- 

right  or  by  marriage)  caiinot  be  arrested  in  civil  cases :  ^  and  j^^^®  "^- 

they  have  also  many  peculiar  privileges  annexed   to  their 
peerage  in  the  course  of  judicial  proceedings.     A  peer  sit-  ^^^^^^ 
ting  in  judgment,  gives  not  his  verdict  upon  oath,  like  anJlSJcS^ro- 
ordinary  juryman,  but  upon  his  honour,*  he  answers  also  to  ceedings. 
bills  in  chancery    upon    his    honour,   und  not   upon  his 
oath ;  y  but,  when  he  is  examined  as  a  witness  either  in  civil 
or  criminal  cases,  he  must  be  sworn :'  for  the  respect,  which 
the  law  shews  to  the  honour  of  a  peer,  does  not  extend  so 
(blt  as  to  overturn  a  settled  maxim,  that  in  judicio  non  credit 
tiMT  nui  Juratis,^  which  has  however  been  recently  much 
relaxed.^     The  honour  of  peers  is  however  so  highly  ten- 
dered by  the  law,  that  it  is  much  more  penal  to  spread  false 
reports  of  them  and  certain  other  great  officers  of  the  realm, 
than  of  other  men :  scandal  against  them  being  called  by  the 
peculiar  name  of  scandalum  magnatum,  and  subiected   to  seandaium 
peculiar  punishments  by  divers  ancient  statutes.^ 

A  peer  cannot  loose  his  nobility,  but  by  death  or  attainder ;  a  peer  can. 
though  there  was  an  instance  in  the  reign  of  Edward  the  nobiut^^ 
fourth,  of  the  degradation  of  George  Nevile  duke  of  Bedford 
by  act  of  parliament,^  on  account  of  his  poverty,  which  ren- 
dered him  unable  to  support  his  dignity.®  But  this  is  a 
singular  instance :  which  serves  at  the  same  time,  by  having 
happened,  to  shew  the  power  of  parliament :  and,  by  having 
happened  but  once,  to  shew  how  tender  the  parliament  hath 
been,  in  exerting  so  high  a  power.  It  hath  been  said 
indeed,^  that  if  a  baron  wastes  his  estate,  so  that  he  is  not 
able  to  support  the  degree,  the  king  may  degrade  him  :  but 

*  2  lost.  50.  roarkable  ;  "  forasmuch  as  oftentimes 

*  Finch.  L.  865.  1  Ventr.  298.  *'  it  is  seen,  that  when  any  lord  is 
'  2  InsL  49.  "  called  to  high  estate,  and  hath  not 
y  1  P.  Wms.  146.  "  convenient  livelyhood  to  support  the 


B 


Salk.  512.  "  same  dignity,  it  induceth  great  po- 

■  Cro.  Car.  64.  "  verty  and  indigence,  and    causeth 

*>  7&8  Wm.  III.C.34.  3&4Wm.  "oftentimes  great  extortion,  embra- 

IV.  c.  49.     5  &6  Wm.  IV.  c.  62.  "  eery,  and  maintenance  to  be  had; 

1  &c  2  Vict.  c.  15,  "to  the  great  trouble  of  all  such 

'  3  Edw.  I.  c.34.     2Ric.  II.  st.  1,  "countries  where   such  estate   shall 

c.  5.     12  Ric.  2,  c.  11.  "  happen  to  be:  therefore, &c,'* 

^  4  Inst.  355.  f  Moor.  678. 
*  The   preamble  to  the  act  is  re- 
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Knights  of 
the  garter. 


it  is  expressly  held  by  later  authorities,^  that  a  peer  cannot 
be  degraded  but  by  act  o{  parliament  The  rank  of  Scotch 
and  Irish  peers  was  regulatedy  as  we  have  already  seen^^at 
the  respective  unions  of  those  countries  with  England. 
[  403  ]  The  commonaltyi  like  the  nobility,  are  divided  into 
several  degrees:  and,  as  the  lords,  though  different  in  rank, 
yet  all  of  them  are  peers  in  respect  of  their  nobility,  so  the 
commoners,  though  some  are  greatly  superior  to  others, 
yet  all  are  in  law  peers,  in  respect  of  their  want  of  no^ 
bility.* 

The  first  name  of  dignity,  next  beneath  a  peer,  was 
anciently  that  of  vidames,  vice-dominiy  or  vahasors :  i  who 
are  mentioned  by  our  ancient  lawyers^  as  viri  magnce 
dignitatis;  and  sir  Edward  Coke^  speaks  highly  of  them. 
Yet  they  are  now  quite  out  of  use ;  and  our  legal  antiquaries 
are  not  agreed  upon  even  their  original  or  ancient  office. 

Now  therefore  the  first  personal  dignity,  after  the  nobility, 
is  a  knight  of  the  order  of  St.  George,  or  qf  the  garter  ;  first 
instituted  by  Edward  III.  J.  2).  1344.°^  Next  (but  not  till 
after  certain  official  dignities,  as  privy  counsellors,  the  chan* 
cellors  of  the  exchequer  and  duchy  of  Lancaster,  the  chief 
justice  of  the  king's  bench,  the  master  of  the  rolls,  and  the 
other  English  judges)  follows  a  knight  banneret ;  who  indeed 
by  statutes  5  Ric.  II.  st.  2,  c.  4,  and  14  Ric.  II.  c.  11,  is 
ranked  next  after  barons:  and  his  precedence  before  the 
younger  sons  of  viscounts  was  confirmed  to  him  by  order  of 
king  James  L,  in  the  tenth  year  of  his  rcign.'^  But,  in  order 
to  entitle  himself  to  this  rank,  he  must  have  been  created  by 
the  king  in  person,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war.®  Else  he  ranks  after  baronets  ;  who  are 
the  next  order ;  which  title  is  a  dignity  of  inheritance,  cre- 
ated by  letters  patent,  and  usually  descendible  to  the  issue 
male.  It  was  first  instituted  by  king  James  the  first,  A.  Z>. 
16 J  I,  in  order  to  raise  a  competent  sum  for  the  reduction  of 
the  province  of  Ulster  in   Ireland  ;  for  which  reason  all 


Knights 
banneret. 


Baronets. 


97. 


»  12  Rep.  107.    12  Mod.  ^. 
^  See  ante,  pp.  89,  and  n.  *».  and 


»  2  Inst.  29. 

J  Camden.  Britan,  t,  ordines. 


*  Bracton.  /.I,  c,  8. 
»  2  Inst  667. 

"»  Seld.  Tit.  of  Hon.  2,5,41 
"  i6W.2,  11,3. 

•  4  Inst.  6. 
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baronets  have  the  arms  of  Ulster  superadded  to  their  family 

coat.  Next  follow  knights  of  the  hath  ;  an  order  instituted  by  ^e*baS°' 

king  Henry  IV.  and  revived  by  king  George  the  first.   They  r  494,  i 

are  so  called  from  the  ceremony  of  bathing,  the  night  before 

their  creation.    A  new  order  of  knighthood,  the  Ouelphic  or  ^"^^ 

Hanoverian  order,  was  instituted  by  king  William  the  Fourth. 

It  has  however  received  no  accession  since  it  was  originally 

created,  and  it  is  not  intended  I  believe  to  perpetuate  it  There 

is  also  the  Scotch  order  of  the  Thistle^  and  the  Irish  order 

of  aS^^.  Patrick.     The  last  of  these  inferior  nobility  are  knights  Knights 

bachelors;  the  most  ancient,  though  the  lowest,  order  of  ^    °"* 

knighthood  amongst  us :  for  we  have  an  instance  p  of  king 

Alfred's  conferring  this  order  on  his  son  Athelstan.     The 

custom  of  the  ancient  Germans  was  to  give  their  young  men 

a  shield  and  a  lance  in  the  great  council :  this  was  equiva- 

lent  to  the  toga  virilis  of  the  Romans :  before  this  they  were 

not  permitted  to  bear  arms,  but  were  accounted  as  part  of 

the  father's  household :  after  it,  as  part  of  the  community.^ 

Hence  some  derive  the  usage  of  knighting,  which  has  prevailed 

all  over  the  western  world,  since  its  reduction  by  colonies 

from  those  northern  heroes.     Knights  are  called  in  Latin 

eguites  aurati :  aurati,  from  the  gilt  spurs  they  wore ;  and 

equites,  because  they  always  served  on  horseback ;  for  it  is 

observable,^  says  Blackstone,  that  almost  all  nations    call 

their  knights  by  some  appellation  derived  from  an  horse.^ 

They  are  also  called  in  our  law  militesy  because  they  formed 

a  part  of  the  royal  army,  in  virtue  of  their  feudal  tenures  : 

one  condition  of  which  was,   that  every   one  who  held  a 

knight's  fee  immediately  under  the  crown  (which  in  Edward 

the  second's  time  ^  amounted  to  201.  per  annum)  was  obliged 

to  be  knighted,  and  attend  the  king  in  his  wars,  or  fine  for 

his  noncompliance.     The  exertion  of  this  prerogative,  as  an 

expedient  to  raise  money  in  the  reign  of  Charles  the  first, 

gave  great  offence:  though  warranted  by  law,  and  the  recent 

P  Will.  Malmsb.  lib.  2  2  Seld.  Tit,  Hon.  c.  5,  s.  33.    Turn. 

'  Tac.  d$  Morib.  Germ.  13.  Angl.  Sax.  book  vii.  ch.  xii.     The 

'  Camd.  ibid,.     Co.  Litt.74.  German  word  iuied^t  has  the  same 

•  However,  the  word  knight  is  de-  meaning  at  the  present  day. 
rived    from  the  Saxon  word   cmht  '  Stat,  de  milit.  1  £dw.  II. 

signifying  puer,  servuSf  or  attendant 
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example  of  queen  Elizabeth :  but  it  was  by  the  statute 
16  Car.  I.  c.  ^,  abolished ;  and  this  kind  of  knighthood 
has^  since  that  time,  fallen  into  great  disregard. 

These,  sir   Edward  Coke  says,'*  are  all  the  names  of 

dignity  in  this  kingdom,  esquires  and  gentlemen  being  only 

names  of  worship.     But  before  these  last  the  heralds  rank  all 

[  405  ]  colonels,  Serjeants  at  law,  and  doctors  in  the  three  learned 


c^oneiB,     professions.^ 

and  doctors. 


"  2  Inst.  667. 

*  The  rules  of  precedence  in  Eng- 
land may  be  reduced  to  the  following 
table:  in  which  those  marked*  are 
entitled  to  the  rank  here  allotted  them, 
by  statute  31  Hen.  VIII.  c.  1 0— .mark- 
ed f ,  by  Stat.  1  W.  &  M.  c.  21.— 
marked  ||,  by  letters  patent  9, 10  &  14 


Jac.  I.  which  see  in  Seld.  Tit.  of  Hon. 
II.  5,  46,  and  II.  11,  3. — ^marked  ^ 
by  ancient  usage  and  established  cus- 
tom ;  for  which  see  (among  others) 
Camden*s  Brittannia,  tit,  ordines, 
Milles's  Catalogue  of  Honour,  $tlit. 
1610,  and  Chamberlayne*s  present 
state  of  England,  b.  3,  ch.  3. 


* 
« 


barons. 


Table    or 

The  king's  children  and  grand  chil- 
dren. 

'  brethren. 

uncles. 

nephews. 

Archbishop  of  Canterbury. 

Lord    chancellor  or  keeper,  if  a 

baron. 

Archbishop  of  York. 

Lord  treasurer. 

Lord  president  of  the 

council. 

Lord  privy  seal. 

Lord     great    chamberlain.' 

But  see  private  stat.  1  Geo. 

I.  c.  3. 
Lord  high  constable. 
Lord  marshal. 
Lord  admiral. 

Lord  steward  of  the  house- 
hold. 

*  Lord    chamberlain    of   the 
household. 

*  Dukes. 

*  Marquesses, 
i  Dukes'  eldest  sons. 


I" 


Precedence. 

*  Earls. 

I  Marquesses*  eldest  sons. 
I  Dukes'  younger  sons. 

*  Viscounts. 

\  Earls*  eldest  sons. 

^  Marquesses' younger  sons. 

*  Secretary  of  state,  if  a  bishop. 

*  Bishop  of  London. 

*  Durham. 

*  Winchester. 


4S 
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S3    a 
ctf    ^ 
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*  Bishops. 

*  Secretary  of  state,  if  a  baron. 

*  Barons. 

f  Speaker  of  the  house  of  commons. 
f  Lords  commissioners  of  the  great 

seal, 
f  Viscounts'  eldest  sons, 
f  Eark'  younger  sons, 
f  Barons*  eldest  sons. 
II   Knights  of  the  garter. 
II   Privy  counsellors. 
II  Chancellor  of  the  exchequer. 
II   Chancellor  of  the  duchy. 
II   Chief  justice  of  the  king's  bench. 
II   Master  of  the  rolls. 
II   Vice  chancellor.* 


53  Geo.  III.  c.  24,  s.  4. 
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Esquires  and  gentlemen  are  confounded  together  by  sir  [  406  ] 
Edward  Coke,  who  observes,^  that  every  esquire  is  a  gentle-  Esquirw. 
man,  and  a  gentleman  is  defined  to  be  one  qui  arma  gerit, 
who  bears  coat  armour,  the  grant  of  which  adds  gentility  to 
a  man's  family :  in  like  manner  as  civil  nobility,  among  the 
Romans,  was  founded  in  the  jus  imaginum^  or  having  the 
image  of  one  ancestor  at  least,  who  had  borne  some  curule 
office.  It  is  indeed  a  matter  somewhat  unsettled,  what  con- 
stitutes the  distinction,  or  who  is  a  real  esquire  :  for  it  is  not 
an  estate,  however  large,  that  confers  this  rank  upon  its 
owner.  Camden,  who  was  himself  a  herald,  distinguishes 
them  the  most  accurately  ;  and  he  reckons  up  four  sorts  of 
them :'  L  The  eldest  sons  of  knights,  and  their  eldest  sons, 
in  perpetual  succession  :y  S.  The  eldest  sons  of  younger 
sons  of  peers,  and  their  eldest  sons,  in  like  perpetual  suc- 
cession :  both  which  species  of  esquires  sir  Henry  Spelman 
entitles  armigeri  netalitii.^  3.  Esquires  created  by  the  king's 
letters  patent,  or  other  investiture :  and  their  eldest  sons. 
4.  Esquires  by  virtue  of  their  offices,  as  justices  of  the 
peace,  and  others  who  bear  any  office  of  trust  under  the 


"^  2  Inst.  668. 
'  JWd. 


y  2  lost.  667. 
*  Gloss.  43. 


II  Chief  justice  of  the  common  pleas. 

II  Chief  baron  of  the  exchequer. 

II  Judges,  and  barons  of  the  coif. 

II  Judges  of  the  court  of  review.  * 

II   Knights  bannerets,  royal. 

II  Viscounts' younger  sons. 

II   Barons*  younger  sons. 

II   Baronets. 

II   Knights  bannerets. 

\  Knights  of  the  Bath. 

\  Knights  bachelors. 

II  Baronets*  eldest  sons. 

N.  B.  Married  women  and  widows 
are  entitled  to  the  same  rank  among 
each  other,  as  their  husbands  would 
respectively  have  borne  between  them- 
selves, except  such  rank    is  merely 


II  Knights*  eldest  sons, 
y  Baronets*  younger  sons. 
II   Knights*  younger  sons. 

Colonels. 

Serjeants  at  law. 

Doctors. 

Esquires. 

Gentlemen. 

Yeoman. 

Tradesmen. 

Artificers. 

Labourers. 


professional  or  official  ^ — and  unmar- 
ried women  to  the  same  rank  as  their 
eldest  brothers  would  bear  among  men, 
during  the  lives  of  their  fathers. 


•  1  &  2  Wm.  IV.  c.  66. 
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crown.  To  these  may  be  added  the  esquires  of  knights  of 
the  bath>  each  of  whom  constitutes  three  at  his  installation  : 
and  all  foreign  peers  :*  for  not  only  these,  but  the  eldest 
sons  of  peers  of  Great  Britain,  though  frequently  titular 
lords,  are  only  esquires  in  the  law,  and  must  be  so  named  in 
Genttemen.  all  legal  proceedings.^  As  for  gentlemen^  says  sir  Thomas 
Smith,^  they  be  made  good  cheap  in  this  kingdom :  for  who- 
soever studieth  the  laws  of  the  realm,  who  studieth  in  the 
universities,  who  professeth  the  liberal  sciences,  and  (to  be 
short)  who  can  live  idly,  and  without  manual  labour,  and 
will  bear  the  port,  charge,  and  countenance  of  a  gentleman, 
he  shall  be  called  master,  and  shall  be  taken  for  a  gentle- 
Yeoman,  man.  A  yeoman  is  he  that  hath  free  land  of  forty  shillings 
by  the  year ;  who  was  anciently  thereby  qualified  to  serve 
on  juries,  vote  for  knights  of  the  shire,  and  do  any  other 
act,  where  the  law  requires  one  that  is  prohus  et  legalis 
homo.^ 
Tradesmen,  The  rcst  of  the  commoualty  are  tradesmen,  artificers, 
ami  labour.  a,nd  labourers ;  who,  (as  well  as  all  others)  must  in  pursu- 
ance of  the  statute  1  Hen.  V.  c.  5,  be  styled  by  the  name 
and  addition  of  their  estate,  degree,  or  mystery,  and  the 
place  to  which  they  belong,  or  where  they  have  been  con- 
versant, in  all  original  writs  of  actions  personal,  appeals^ 
and  indictments,  upon  which  process  of  outlawry  may  be 
awarded ;  in  order,  as  it  should  seem,  to  prevent  any  clan- 
destine or  mistaken  outlawry,  by  reducing  to  a  specific  cer- 
tainty the  person  who  is  the  object  of  its  process, 

*  Blackslone  mentioned  Irish  peers  ^  3  Inst.  30.    2  Inst.  667. 

as  ranking  only  with  foreign  peers, but  ""  Commonw.  of  Eng,  b.  1,  c.  20. 

this  was  altered  on  the  union,  see  ante,  ^  2  Inst.  668. 
p.  98. 


ers. 
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CHAPTER    THE    THIRTEENTH. 

OF  THE  MILITARY  and  MARITIME 

STATES. 


The  military  state  includes  the  whole  of  the  soldiery  ;  or,  r  ^g  -i 
such  persons  as  are  peculiarly  appointed  among  the  rest  of  Themuitary 
the  people  for  the  safeguard  and  defence  of  the  realm.  ****®' 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a  Dan^enat. 
distinct  order  of  the  profession  of  arms.     In  absolute  mo-  li^si^nof 
narchies  this  is  necessary  for  the  safety  of  the  prince,  and  fr^^state. 
arises  from  the  main  principle  of  their  constitution,  which  is 
that  of  governing  by  fear ;  but  in  free  states  the  profession  of 
a  soldier,  taken  singly  and  merely  as  a  profession,  is  justly  an 
object  of  jealousy.     In  these  no  man  should  take  up  arms, 
but  with  a  view  to  defend  his  country  and  i(;s  laws :  he  puts 
not  off  the  citizen  when  he  enters  the  camp;  but  it  is  be- 
cause he  is  a  citizen,  and  would  wish  to  continue  so,  that  he 
makes  himself  for  a  while  a  soldier.     The  laws  therefore 
and  constitution  of  these  kingdoms  know  no  such  state  as 
that  of  a  perpetual  standing  soldier,  bred  up  to  no  other 
profession  than  that  of  war :  and  it  was  not  till  the  reign  of 
Henry  VII.,  that  the  kings  of  England  had  so  much  as  a 
guard  about  their  persons. 

In  the  time  of  our  Saxon  ancestors,  as  appears  from  Ed-  [  409  ] 
ward  the  confessor's  laws,^  the  military  force  of  this  kingdom  The  hittonr 

of  the  army 

was  in  the  hands  of  the  dukes  or  heretochs,  who  were  con-  in  England, 
stituted  through  every  province  and  county  in  the  kingdom ; 
being  taken  out  of  the  principal  nobility,  and  such  as  were 
most  remarkable  for  being  ''  sapientes,  Jideles,  et  animosV* 

**  C.  de  heretochiis. 
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Their  duty  was  to  lead  and  regulate  the  English  armies,  with 
a  very  unlimited  power ;  ^'prout  eis  visum  fuerit^  ad  hanorem 
*'  coronce  et  utiUtatem  regni.**  And  because  of  this  great 
power  they  were  elected  by  the  people  in  their  full  assembly, 
or  folkmote,  in  the  same  manner  as  sheriffs  were  elected : 
following  still  that  old  fundamental  maxim  of  the  Saxon 
constitution,  that  where  any  oflScer  was  intrusted  with  such 
power,  as  if  abused  might  tend  to  the  oppression  of  the 
people,  that  power  was  delegated  to  him  by  the  vote  of  the 
people  themselves.^  So  too,  among  the  ancient  Germans, 
the  ancestors  of  our  Saxon  forefathers,  they  had  their  dukes, 
as  well  as  kings,  with  an  independent  power  over  the  mili- 
tary, as  the  kings  had  over  the  civil  state.  The  dukes  w«ne 
elective,  the  kings  hereditary:  for  so  only  can  be  consistently 
understood  that  passage  of  Tacitus,®  *'  reges  ex  nobUitate, 
"  duces  ex  virtute  sumunt ;"  in  constituting  their  kings,  the 
family  or  blood  royal  was  regarded ;  in  choosing  their  dukes 
or  leaders,  warlike  merit :  just  as  Caesar  relates  of  their  an- 
cestors in  his  time,  that  whenever  they  went  to  war,  by  way 
either  of  attack  or  defence,  they  elected  leaders  to  command 
them.^  This  large  share  of  power,  thus  conferred  by  fche 
people^  though  intended  to  preserve  the  liberty  of  the  sub- 
ject, was  perhaps  unreasonably  detrimental  to  the  prero- 
gative of  the  crown :  and  accordingly  we  find  a  very  ill  use 
r  410  ]  made  of  it  by  l^dric  duke  of  Mercia,  in  the  reign  of  king 
Edmund  Ironside ;  who,  by  his  office  of  duke  or  heretoch, 
was  entitled  to  a  large  command  in  the  king's  army,  and  by 
his  repeated  treacheries  at  last  transferred  the  crown  to 
Canute  the  Dane. 
Alfred  first  It  sccms  Universally  agreed  by  all  historians,  that  king 
militia.  Alfred  first  settled  a  national  militia  in  this  kingdom,  and  by 
his  prudent  discipline  made  all  the  subjects  of  his  dominion 
soldiers ;  but  we  are  unfortunately  left  in  the  dark  as  to  the 

^  "  hti  vero  viri  eligunturper  com"      also  Bede,  Eccl.  Hist.  /  5,  e.  10. 
**  mune  consilium,  pro  communi  ntili'  '  De  morib.  Germ.  7. 

taU  regni,  per  provincias  et  patrias  ^  **  Quum  bellum  civitas  aut  ilia- 


tt 
(I 


universaSf  et  per  shigubs  comitatus,  **  turn  defendit  aut  insert,  magistratus 

'*  in  pleno folkmote,  sxcut  et  vicecomites  "  qui  ei  hello  pr<Bsint  deliguntur."  De 

**  provinciarum  et  comitatuum  eligi  de-  Bell,  Gall,  I,  6,  c,  22 
**  bent,**   LL,Edw,  Confess,  ibid.  See 
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particulars  of  this  his  so  celebrated  regulation ;  though, 
from  what  was  last  observed,  the  dukes  seem  to  have  been 
left  in  possesion  of  too  large  and  independent  a  power; 
which  enabled  duke  Harold  on  the  death  of  Edward  the 
confessor,  though  a  stranger  to  the  royal  blood,  to  mount  for 
a  short  space  the  throne  of  this  kingdom,  in  prejudice  of 
Edgar  Atheling  the  rightful  heir. 

Upon  the  Norman  conquest  the  feudal  law  was  introduced  on  uie  Nor- 
here  in  all  its  rigour,  the  whole  of  which  is  built  on  a  mili-  qu^ti^e 
tary  plan.  I  shall  not  now  enter  into  the  particulars  of  that  was  intro^ 
constitution,  but  shall  only  observe,  that,  in  consequence 
thereof,  all  the  lands  in  the  kingdom  were  divided  into  what 
were  called  knights'  fees,  in  number  above  sixty  thousand ; 
and  for  every  knight's  fee  a  knight  or  soldier,  miles,  was 
bound  to  attend  the  king  in  his  wars,  for  forty  days  in  a 
year ;  in  which  space  of  time,  before  war  was  reduced  to  a 
science,  the  campaign  was  generally  finished,  and  a  kingdom 
either  conquered  or  victorious.®  By  this  means  the  king 
had,  without  any  expense,  an  army  of  sixty  thousand  men 
always  ready  at  his  command.  And  accordingly  we  find  one, 
among  the  laws  of  William  the  conqueror,'  which  in  the 
king's  name  commands  and  firmly  enjoins  the  personal  at- 
tendance of  all  knights  and  others ;  *'  quod  haheant  et  te- 
**  neant  se  semper  in  armis  et  equis,  ut  decet  et  oportet  .*  [  ^1 1  ] 
*^  et  qtwd  semper  sint  prompti  et  parati  ad  servitium  suum 
**  integrum  nobis  explendum  et  peragendum  cum  opus  adfue* 
'^  rity  secundum  quod  debent  de  feodis  et  tenementis  suis  de 
^^  jure  nobis  facere*^  This  personal  service  in  process  of 
time  degenerated  into  pecuniary  commutations  or  aids,  and 
at  last  the  military  part  of  the  feudal  system  was  abolished 
at  the  Restoration,  by  statute  1^  Car.  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom  Mode  of  de. 
was  left  wholly  without  defence  in  case  of  domestic  insurrec-  adopted  be. 
tions,  or  the  prospect  of  foreign  invasions.     Besides  those  feadai  aid. 
who  by  their  military  tenures  were  bound  to  perform  forty 

•  "  The  Poles   are,"  says  Black-  "  weeks,  or  forty  days,  in  a  year." 

stone,  "  even  at  this  day,  so  tenacious  Mod,  Un.  Hist,  xxxiv.  12;   but  Po- 

**  of  their   ancient  constitution,  that  laud,  unfortunately,  no  longer  exists 

"  their  pospolitc,  or   miliiia,  cannot  as  an  independent  state. 
"  be  compelled    to  serve  above   six  *  C.  58.    See  Co.  Litt.  75,  76. 
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days'  service  in  the  field,  first  the  assize  of  arms,  enacted 
27  Hen.  II.  »  and  afterwards  the  statute  of  Winchester,^ 
under  Edward  I.,  obliged  every  man,  according  to  his  estate 
and  degree,  to  provide  a  determinate  quantity  of  such  arms 
as  were  then  in  use,  in  order  to  keep  the  peace :  and  con- 
stables were  appointed  in  all  hundreds  by  the  latter  statute 
to  see  that  such  arms  were  provided.  These  weapons  were 
changed,  by  the  statute  4  &  5  Ph.  &  M.  c.  2,  into  others  of 
more  modern  service :  but  both  this  and  the  former  provi- 
sions were  repealed  in  the  reign  of  James  I.^  While  these 
continued  in  force,  it  was  usual  from  time  to  time  for  our 
princes  to  issue  commissions  of  array,  and  send  into  every 
county  officers  in  whom  they  could  confide,  to  muster  and 
array  (or  set  in  military  order)  the  inhabitants  of  every  dis- 
trict ;  and  the  form  of  the  commission  of  array  was  settled  in 
parliament  in  the  6  Hen.  IV.,  so  as  to  prevent  the  insertion 
therein  of  any  new  penal  clauses.^  But  it  was  also  provided^ 
that  no  man  should  be  compelled  to  go  out  of  the  kingdom 
at  any  rate,  nor  out  of  his  shire  but  in  cases  of  urgent  ne- 
cessity ;  nor  should  private  soldiers  unless  by  consent  of 
[  412  ]  parliament  About  the  reign  of  king  Henry  the  eighth,  or 
^?H*n  viif  ^^^  children,  lieutenants  began  to  be  introduced,^  as  standing 
ueutenanto  representatives  of  the  crown,  to  keep  the  counties  in  military 

were  ap-  ^  '  r  j 

pointed.  order ;  for  we  find  them  mentioned  as  known  officers  in  the 
statute  4  &  5  Ph.  &  M.  c.  3,  though  they  had  not  been  then 
long  in  use,  for  Camden  speaks  of  them™  in  the  time  of 
queen  Elizabeth,  as  extraordinary  magistrates  constituted 
only  in  times  of  difficulty  and  danger.  But  the  introduc- 
tion of  these  commissions  of  lieutenancy,  which  contained 
in  substance  the  same  powers  as  the  old  commissions  of 
array,  caused  the  latter  to  fall  into  disuse. 
Question  ^^  ^^^^  ^^^  things  Continued,  till  the  repeal  of  the  statutes 
toeof^*^°  of  armour  in  the  reign  of  king  James  the  first:  after  which, 
^how  when  king  Charles  the  first  had,  during  his  northern  ex- 
of  the  petitions,  issued  commissions  of  lieutenancy  and  exerted 

8  Hoved.  A.  D,  1181.  See  8  Rym.  374,  &c. 
«»  13  Edw.  I.  c.  6.  k  Stat.  1  Edw.  III.  st.  2,  c.  5  &  7. 

»  Stat.  1  Jac.  I.  c.  25.     21  Jac.  I.  25  Edw.  III.  st.  5,  c.  8. 
c.  28.  1  15  Rym.  75. 

J  Rushworth, parts, page  662, 667.  •"  Brit,  103.     Edit.  1594. 


as 
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power 
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some  military  powers,  which,  having  been  long  exercised,  Jfdid  in  the 
were  thought  to  belong  to  the  crown,  it  became  a  question  ^^^• 
in  the  long  parliament,  how  far  the  power  of  the  militia  did 
inherently  reside  in  the  king ;  being  now  unsupported  by 
any  statute,  and  founded  only  upon  immemorial  usage. 
This  question,  long  agitated,  with  great  heat  and  resentment 
on  both  sides,  became  at  length  the  immediate  cause  of  the 
fatal  rupture  between  the  king  and  his  parliament ;  the  two 
houses  not  only  denying  this  prerogative  of  the  crown,  the 
legality  of  which  perhaps  might  be  somewhat  doubtful ;  but 
also  seizing  into  tlieir  own  hands  the  entire  power  of  the 
militia,  the  illegality  of  which  step  could  never  be  any  doubt 
at  all. 

Soon  after  the  Restoration  of  king  Charles  the  second,  gjjj^®^^'^ 
when  the  military  tenures  were  abolished,  it  was  thought  ^SJ^asto 
proper  to  ascertain  the  power  of  the  militia,  to  recognize  ^^^ 
the  sole  right  of  the  crown  to  govern  and  command  them,  2lJJJ^^, 
and  to  put  the  whole  into  a  more  regular  method  of  military 
subordination:^  and  the  order,  in  which  the  militia  now 
stands  by  law,  is  principally  built  upon  the  statutes  which  [  418  ] 
were  then  enacted.     It  is  true  the  two  last  of  them  are  ap- 
parently repealed;  but  many  of  their  provisions  are  re-SSTtenow" 
enacted,  with  the  addition  of  some  new  regulations,  by  the  »«k«i«*«i 
present  militia  laws:   the  general  scheme  of  which  is  to 
discipline  a  certain  number  of  the  inhabitants  of  every  county, 
chosen  by  lot  formerly  for  three*  but  afterwards  increased 
to  Jive  ^  years,  and  officered  by  the  lord  lieutenant,  the 
deputy  lieutenants,  and  other  principal  landholders,  under 
a  commission  from  the  crown.     They  are  not  compellable 
to  march  out  of  their  counties,  unless  in  case  of  invasion  or 
actual  rebellion  within  the  realm,  (or  any  of  its  dominions 
or  territories  P)  nor  in  any  case  compellable  to  march  out  of 
the  kingdom.     They  are  to  be  exercised  at  stated  times : 
and  their  discipline  in  general  is  liberal  and  easy ;  but  when 
drawn  out  into  actual  service,  they  are  subject  to  the  rigours 
of  martial  law,  as  necessary  to  keep  them  in  order.     This 
is  the  constitutional  security,  which  our  laws  4  have  provided 

•  13  Car.  II.  c.  6.  14  Car.  II.  c.3.  '  2  Geo.  III.  c.  20.    9  Ceo.  III. 
16  Car.  II.  c.  4.                                       c.  42.  16  Geo.  III.  c.  3.  18  Geo.  III. 

«  26  Geo.  UI.s.  107.  c.   14  &  59.      19  Geo.  Ul.  c.  72. 

*  SUt.  16  Geo.  III.  c.  3.  26  Geo.  3,  c.  107. 
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for  the  public  peace,  and  for  protecting  the  realm  against 
foreign  or  domestic  violence. 
and  contu-  A  great  many  statutes^  says  Mr.  Justice  Coleridge,  for 
*"****'  the  ordering  of  the  militia  have  been  passed  since  the  latest 
of  those  cited  by  the  author,  which  are  collected  in  Burn's 
Justice,  under  the  title  of  Military  Law.  The  general 
scheme  however  remains  the  same  as  described  by  Black- 
stone;  the  determining  the  quotas  of  each  county  is,  in 
ordinary  circumstances,  left  to  the  privy  council  to  be  fixed 
from  ten  years  to  ten  years,  with  a  power  of  increase  re- 
served to  the  crown  in  case  of  invasion,  or.imminent  danger 
thereof,  or  of  rebellion ;  the  officering  the  regiments  is  en- 
trusted to  the  lord  lieutenant,  but  the  officers  must  have 
certain  qualifications  of  property  according  to  their  ranks; 
the  actual  enrolment  and  organization  of  the  regiments  is 
placed  in  the  hands  of  the  deputy  lieutenants.  The  mode 
of  filling  the  ranks  is  by  ballot,  to  which  all  persons  who 
do  not  fall  within  the  exemptions  of  the  statute  are  equally 
liable,  and  must  serve  for  five  years  if  drawn,  unless  they 
produce  a  substitute,  approved  of  by  the  deputy  lieutenants. 
In  case  of  actual  invasion,  or  imminent  danger  thereof,  and 
in  all  cases  of  rebellion  and  insurrection,  bis  majesty  has 
power  to  call  out  the  militia,  and  place  them  under  military 
command ;  but  in  ordinary  times,  by  the  55  Geo.  III.  c.  65, 
the  period  during  which  they  may  be  placed  on  duty  is 
limited  to  twenty-eight  days  in  any  one  year,  and  the 
57  Geo.  III.  c.  57,  authorizes  his  majesty  to  suspend  their 
being  embodied  at  all  during  any  year.  While  they  are 
placed  on  general  military  duty,  there  is  scarcely  any  dis- 
tinction in  their  pay,  government  or  liability,  from  those  of 
the  troops  of  the  line,  except  that  they  are  only  sworn  to 
serve  in  Great  Britain  and  Ireland,  and  that  their  service 
in  the  latter  country  cannot  exceed  two  successive  years. 
While  they  are  merely  called  out  for  annual  trainings,  they 
are  subject  to  no  punishment  which  affects  life  or  limb. 
Besides  the  militia  to  which  these  regulations  apply,  there 
are  military  forces  of  other  descriptions,  but  distinct  also 
suppiemeD-  from  the  Standing  army.  These  are  the  supplementary 
*  militia,  or  that  increase  upon  the  numbers  of  the  regular 
militia  which  we  have  seen  the  king  is  empowered  to  make 
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in  certain  circumstances :  the  local  militiay  superior  in  num- 

ber,  but  more  limited  in  its  service  than  the  regular  militia ; 

the  enrolment  in  both  of  these  is  by  ballot  and  compulsory ; 

the  yeomanry,  which  is  a  mounted  volunteer  force,  and  the  Yeomanry. 

small  remains  of  that  large  body  of  volunteer  infantry,  if  any  voiimteen.: 

such  now  exist,  which  started  into  being  upon  the  menace 

of  invasion  from  France  in  the  reign  of  George  the  third.' 

When  the  nation  was  engaged  in  war,  more  veteran  troops  when  the 

-  ,_..,.    °^*  ,  ,  ^    nation  is  at 

and  more  regular  disciplme  were  esteemed  to  be  necessary,  war  how  the 
than  could  be  expected  from  a  mere  militia.  And  therefore  nOMd. 
at  such  times  more  rigorous  methods  were  put  in  use  for 
the  raising  of  armies  and  the  due  regulation  and  discipline 
of  the  soldiery :  which  are  to  be  looked  upon  only  as  tem- 
porary excrescences  bred  out  of  the  distemper  of  the  state, 
and  not  as  any  part  of  the  permanent  and  perpetual  laws  of 
the  kingdom.  For  martial  law,  which  is  built  upon  no 
settled  principles,  but  is  entirely  arbitrary  in  its  decisions, 
is,  as  sir  Matthew  Hale  observes,^  in  truth  and  reality  no 
law,  but  something  indulged  rather  than  allowed  as  a  law. 
The  necessity  of  order  and  discipline  in  an  army  is  the  only  r  414  1 
thing  which  can  give  it  countenance ;  and  therefore  it  ought 
not  to  be  permitted  in  time  of  peace,  when  the  king's  courts  J^^jjj\*7s 
are  open  for  all  persons  to  receive  justice  according  to  the  Jj^  «'***°'* 
laws  of  the  lands  Wherefore,  Thomas  earl  of  Lancaster 
being  condemned  at  Pontefract,  15  Edw.  II.  by  martial  law, 
his  attainder  was  reversed  1  Edw.  III.  because  it  was  done 
in  time  of  peace.^  And  it  is  laid  down,^  that  if  a  lieutenant, 
or  other,  that  hath  commission  of  martial  authority,  doth  in 
time  of  peace  hang  or  otherwise  execute  any  man  by  colour 
of  martial  law,  this  is  murder ;  for  it  is  against  magna  carta.^ 
The  petition  of  right  ^  moreover  enacts,  that  no  commission 
shall  issue  to  proceed  within  this  land  according  to  martial 
law.  And  also,  that  no  soldier  should  be  quartered  on  the 
subject  without  his  own  consent     But  by  the  annual  mutiny 

'  See  an  act  for  the  defraying  the  '  2  Brad.  Append.  59. 

charges  of  disembodied  militia,  1  &  2  **  3  Inst.  52. 

Vict.  c.  91 ,  and  for  suspending  for  one  *  Cap,  29. 

year,  the  making  the  lists  and  ballots  *  3  Car.  I.    See  also  stat.  31  Car. 

Cor  the  militia,  cap.  90.  II.  c.  1. 

•  Hist.  C.  U  c.  2. 
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act  this  last  provision  is  altered^  and  it  is  enacted  that  the  con- 
stable may  billet  officers  and  soldiers  in  inns  and  victualling 
houses,  and  the  allowances  both  to  the  soldier  and  innkeeper 
are  regulated  by  this  act'  And  whereas,  after  the  Resto^ 
ration,  king  Charles  the  second  kept  up  about  five  thousand 
regular  troops,  by  his  own  authority,  for  guards  and  garri- 
sons ;  which  king  James  the  second  by  degrees  increased 
to  no  less  than  thirty  thousand,  all  paid  from  his  own  civil 
list ;  it  was  made  one  of  the  articles  of  the  bill  of  rights,^ 
that  the  raising  or  keeping  a  standing  army  within  the  king- 
Artanding   (Jom  in  time  of  peace,  unless  it  be  with  consent  of  parliament, 

against  law.  is  agaiust  laW. 

SefamSi!      ®****  *®  '^®  fashion  of  keeping  standing  armies  (which  was 

*«*•  first  introduced  by  Charles  VII,  in  France,  A.  D.  1445*) 

has  of  late  years  universally  prevailed  over  Europe,  (though 
some  of  its  potentates,  being  unable  themselves  to  maintain 
them,  are  obliged  to  have  recourse  to  richer  powers,  and 
receive  subsidiary  pensions  for  that  purpose)  it  has  also  for 
many  years  past  been  annually  judged  necessary  by  our 
legislature,  for  the  safety  of  the  kingdom,  the  defence  of 
the  possessions  of  the  crown  of  Great  Britain,  and  the  pre-^ 
servation  of  the  balance  of  power  in  Europe,  to  maintain 

[  415  ]  even  in  time  of  peace  a  standing  body  of  troops,  under  the 
command  of  the  crown ;  who  are  however  ipso  facio  dis- 
banded at  the  expiration  of  every  year,  unless  continued  by 
parliament.     And  it  was  enacted  by  statute  10  Wm.  III. 

The  number  c.  1,  that  not  morc  than   twelve  thousand  regular  forces 

regulated.  '  ° 

should  be  kept  on  foot  in  Ireland,  though  paid  at  the  charge 
of  that  kingdom ;  which  permission  was  extended  by  statute 
8  Geo.  III.  c.  13,  to  16,^35  men,  in  time  of  peace,  and 
since  which  time  the  force  required  has  gradually  increased, 
and  the  total  for  England  and  Ireland,  authorized  by  the 
1  Vict.  c.  17,  is  89,305. 
How  the  To  prevent  the  executive  power  firom  being  able  to  op- 

cSSJored.  press,  says  baron  Montesquieu,^  it  is  requisite  that  the  armies 
with  which  it  is  entrusted  should  consist  of  the  people,  and 
have  the  same  spirit  with  the  people ;  as  was  the  case  at 

*  The  clauses  in  the  last  act,  1  Vict.  '  Robertson,  Cha.  V.  i,  94. 

c.  17,  are  the  51—55.  *  Sp.  I,.  11,  6, 

y  Stat.  1  W.&M.8t.2,  c.t}. 
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Rome,  till  Marius  new-modelled  the  legions  by  enlisting  the 
rabble  of  Italy,  and  laid  the  foundation  of  all  the  military 
tyranny  that  ensued.  Nothing  then,  according  to  these 
principles,  ought  to  be  more  guarded  against  in  a  free  state, 
than  making  the  military  power,  when  such  a  one  is  neces- 
sary to  be  kept  on  foot,  a  body  too  distinct  from  the  people. 
Like  ours,  it  should  wholly  be  composed  of  natural  subjects ; 
it  ought  only  to  be  enlisted  for  a  short  and  limited  time ; 
the  soldiers  also  should  live  intermixed  with  the  people; 
no  separate  camp,  no  barracks,  no  inland  fortresses  should 
be  allowed.  And  perhaps  it  might  be  still  better,  if,  by 
dismissing  a  stated  number  and  enlisting  others  at  every 
renewal  of  their  term,  a  circulation  could  be  kept  up  between 
the  army  and  the  people,  and  the  citizen  and  the  soldier  be 
more  intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  ^°^"*"' 
parliament  likewise  passes,  **  to  punish  mutiny  and  desertion, 
"  and  for  the  better  payment  of  the  army  and  their  quarters." 
This  regulates  the  manner  in  which  they  are  to  be  dispersed 
among  the  several  inn-keepers  and  victuallers  throughout 
the  kingdom :  and  establishes  a  law  martial  for  their  govern- 
ment By  this,  among  other  things,  it  is  enacted,  that  if  [  416  ] 
any  officer  or  soldier  shall  begin,  excite,  cause,  or  join  in  any 
mutiny  or  sedition,  or  shall  not  use  his  utmost  endeavours  to 
suppress  the  same,  or  coming  to  the  knowledge  of  any  mu- 
tiny or  intended  mutiny  shall  not,  without  delay,  give  infor- 
mation thereof  to  his  commanding  officer ;  or  shall  misbe- 
have himself  before  the  enemy ;  or  shall  shamefully  abandon 
or  deliver  up  any  garrison,  fortress,  post,  or  guard  committed 
to  his  charge,  or  which  he  shall  be  commanded  to  defend ; 
or  shall  compel  the  governor  or  commanding  officer  of  any 
garrison,  fortress,  or  post  to  deliver  up  to  the  enemy  or  to 
abandon  the  same  ;  or  shall  speak  words  or  use  any  other 
means  to  induce  such  governor  or  commanding  officer,  or 
others,  to  misbehave  before  the  enemy,  or  shamefully  to 
abandon  or  deliver  up  any  garrison,  fortress,  post,  or  guard 
committed  to  their  respective  charge,  or  which  he  or  they 
shall  be  commanded  to  defend;  or  shall  leave  his  post 
before  relieved,  or  shall  be  found  sleeping  on  his  post ;  or 
shall  hold  correspondence  with  or  give  advice  or  intelligence 
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to  any  rebel  or  enemy  of  her  majesty,  either  by  letters*  mes- 
sages, signs,  or  tokens,  in  any  manner  or  way  whatsoever; 
or  shall  treat  or  enter  into  any  terms  with  such  rebel  or 
enemy  without  her  majesty's  license  or  license  of  the  general 
or  chief  commander ;  or  shall  strike  or  shall  use  or  offer  any 
violence  against  his  superior  officer,  being  in  the  execution 
of  his  office,  or  shall  disobey  any  lawful  command  of  his 
superior  officer ;  or  shall  desert  her  majesty's  service ;  such 
offender  shall  suffer  such  punishment  as  a  court  martial 
shall  inflict,  though  it  extend  to  death  itself. 
S'dlsl?^"*  However  expedient  the  most  strict  regulations  may  be  in 
Won-  time  of  actual  war,  yet,  in  times  of  profound  peace,  a  little 

relaxation  of  military  rigour  would  not,  one  should  hope,  be 
productive  of  much  inconvenience.  And,  upon  this  prin- 
ciple, though  by  our  standing  laws  ^  (still  remaining  in  force, 
though  not  attended  to)  desertion  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  offence  is  triable 
by  a  jury  and  before  justices  at  the  common  law;  yet,  by 
our  militia  laws  before-mentioned,  a  much  lighter  punish- 
ment is  inflicted  for  desertion  in  time  of  peace.  So,  by  the 
Roman  law  also,  desertion  in  time  of  war  was  punished  with 
death,  but  more  mildly  in  time  of  tranquillity.*^  But  our 
mutiny  act  makes  no  such  distinction  :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times,  punishable  with 
death  itself,  if  a  court  martial  shall  think  proper.  This  dis- 
cretionary power  of  the  court  martial  is  indeed  to  be  guided 
by  the  directions  of  the  crown ;  which,  with  regard  to  mili- . 
tary  offences,  has  almost  an  absolute  legislative  power.^ 
"  His  majesty,'*  says  the  act,  "  may  form  articles  of  war,  and 
"  constitute  courts  martial,  with  power  to  try  any  crime  by 
"  such  articles,  and  inflict  penalties  by  sentence  or  judgment 
"  of  the  same."  A  vast  and  most  important  trust !  an  un- 
limited power  to  create  crimes,  and  annex  to  them  any 
punishments,  not  extending  to  life  or  limb  !  These  are  in- 
[417]  deed  forbidden  to  be  inflicted,  except  for  crimes  declared  to 
be  so  punishable  by  this  act ;  which  crimes  we  have  just 

*>  Stat  18  Hen.  VI.  c.  19.    2  &  3  given  to  the  lords  of  the  admiialty,  by 

Edw.  VI.  c.  2.  another  annual  act  '*  for  the  regula- 

*  Ff,  49,  16,  5.  "  tion  of  his  majesty's  marine  forces 

•^  A  like  power  over  the  marines  is  *'  while  on  shore." 
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enumerated,  and,  among  which,  we  may  observe  that  any 
disobedience  to  lawful  commands  is  one.  Perhaps  in  some 
future  revision  of  this  act,  which  is  in  many  respects  hastily 
penned,  it  may  be  thought  worthy  the  wisdom  of  parliament 
to  ascertain  the  limits  of  military  subjection,  and  to  enact 
express  articles  of  war  for  the  government  of  the  army,  as  is 
done  for  the  government  of  the  navy :  especially  as,  by  our 
present  constitution,  the  nobility  and  gentry  of  the  kingdom, 
who  serve  their  country  as  militia  officers,  are  annually  sub- 
jected to  the  same  arbitrary  rule,  during  their  time  of 
exercise. 

One  of  the  greatest  advantages  of  our  English  law  is,  that  nisady- 
not  only  the  crimes  themselves  which  it  punishes,  but  also  mwftw  i»w. 
the  penalties  which  it  inflicts,  are  ascertained  and  notorious : 
nothing  is  left  to  arbitrary  discretion :  the  king  by  his  judges 
dispenses  what  the  law  has  previously  ordained ;  but  is  not 
himself  the  legislator.  How  much  therefore  is  it  to  be.  re- 
gretted that  a  set  of  men,  whose  bravery  has  so  often  pre- 
served the  liberties  of  their  country,  should  be  reduced  to  a 
state  of  servitude  in  the  midst  of  a  nation  of  freemen !  for  sir 
Edward  Coke  will  inform  us,®  that  it  is  one  of  the  genuine 
marks  of  servitude,  to  have  the  law,  which  is  our  rule  of 
action,  either  concealed  or  precarious  :  **  misera  est  servittu 
'*  ubijus  est  vagum  out  incognitum.**  Nor  is  this  state  of 
servitude  quite  consistent  with  the  maxims  of  sound  policy 
observed  by  other  free  nations.  For,  the  greater  the  general 
liberty  is  which  any  state  enjoys,  the  more  cauUous  has  it 
usually  been  in  introducing  slavery  in  any  particular  order  or 
profession.  These  men,  as  baron  Montesquieu  observes/ 
seeing  the  liberty  which  others  possess  and  which  they  them- 
selves are  excluded  from,  are  apt  (like  eunuchs  in  the  eastern 
seraglios)  to  live  in  a  state  of  perpetual  envy  and  hatred  to- 
wards the  rest  of  the  community ;  and  indulge  a  malignant 
pleasure  in  contributing  to  destroy  those  priveleges,  to  which 
they  can  never  be  admitted.  Hence  have  many  free  states, 
by  departing  from  this  rule,  been  endangered  by  the  revolt  [  418  ] 
of  their  slaves :  while,  in  absolute  and  despotic  governments 
where  no  real  liberty  exists,  and  consequently  no  invidious 
comparisons  can  be  formed,  such  incidents  are  extremely 

*  4  Inst  332.  f  Sp.L.15, 12. 
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rare.  Two  precautions  are  therefore  advised  to  be  observed 
in  all  prudent  and  free  governments  :  1.  To  prevent  thein* 
troduction  of  slavery  at  all :  or,  2.  If  it  be  already  intrO'- 
duced,  not  to  intrust  those  slaves  with  arms ;  who  will  then 
find  themselves  an  overmatch  for  the  freemen.  Much  less 
ought  the  soldiery  to  be  an  exception  to  the  people  in  gene- 
ral, and  the  only  state  of  servitude  in  the  nation. 
Advantages       But  as  soldicrs,  by  this  annual  act,  are  thus  put  in  a  worse 

ofthemili-  ,  "^  .  * 

tar>' service,  condition  than  any  other  subjects,  so  by  the  humanity  of  our 
standing  laws,  they  are  in  some  cases  put  in  a  much  better. 
By  statute  43  Eliz.  c.  3,  a  weekly  allowance  is  to  be  raised 
in  every  county  for  the  relief  of  soldiers  that  are  sick,  hurt, 
and  maimed :  although  this  has  not  been  of  late  years  col- 
lected :  sr  not  forgetting  the  royal  hospital  at  Chelsea  for 
such  as  are  worn  out  in  their  duty.  Officers  and  soldiers^ 
that  have  been  in  the  king's  service,  are  by  several  statutes, 
enacted  at  the  close  of  several  wars,  at  liberty  to  use  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in  the  king* 
dom  (except  the  two  universities)  notwithstanding  any  sta- 
tute, custom,  or  charter  to  the  contrary.  And  soldiers  in 
actual  military  service  may,  as  well  before  as  since  the  recent 
statutes,  make  nuncupative  wills,  and  dispose  of  their  goods, 
wages  and  other  personal  chattels,  without  those  forms,  so- 
lemnities, and  expenses,  which  the  law  requires  in  other 
cases.^  Our  law  does  not  indeed  extend  this  privilege  so  fiir 
as  the  civil  law ;  which  carried  it  to  an  extreme  that  borders 
upon  the  ridiculous.  For  if  a  soldier,  in  the  article  of  death, 
wrote  any  thing  in  bloody  letters  on  his  shield,  or  in  the 
dust  of  the  field  with  his  sword,  it  was  a  very  good  military 
testament.^  And  thus  much  for  the  military  state,  as  ao 
knowledged  by  the  laws  of  England. 
[  419  ]  The  maritime  state  is  nearly  related  to  the  former :  though 
SSieTt"*"  ^^^^  more  agreeable  to  the  principles  of  our  firee  constitu- 
tion. The  royal  navy  of  England  hath  ever  been  its  greatest 
defence  and  ornament ;  it  is  its  ancient  and  natural  strength  : 

*  Mr.  J.  Coleridge's  note.  aut  in  jmlvere  inscripserint  gladxo  luo, 
^  Stat.  29  Car.  II.  c.  3.     5  Wm.       ipso  tempore  quo,  in  pr4ilio,vit<B  tortem 

III.  c.  21,  §.  6.     1  Vict.  c.  26,  8. 11.       derelinquimt,    hujusmodi    voluntaiem 

*  Si  milites  quid  in  clypeo  Uteris  sau'       stabilem  esse  oporteU     Cod,  6,21,15. 
guine  sue  rutitantibus  adnotaverintf       See  also  post,  p.  255. 
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the  floating  bulwark  of  the  island ;  an  army,  from  which, 
however  strong  and  powerful,  no  danger  can  ever  be  appre- 
hended to  liberty  :  and  accordingly  it  has  been  assiduously 
cultivated,  even  from  the  earliest  ages.  To  so  much  per- 
fection was  our  naval  reputation  arrived  in  the  twelfth  cen- 
tury, that  the  code  of  maritime  laws,  which  are  called  the 
laws  of  Oleron,  and  are  received  by  all  nations  in  Europe  as 
the  ground  and  substruction  of  all  their  marine  constitutions, 
was  confessedly  compiled  by  our  king  Richard  the  first,  at 
the  isle  of  Oleron  on  the  coast  of  France,  then  part  of  the 
possessions  of  the  crown  of  England.^  And  yet,  so  vastly 
inferior  were  our  ancestors  in  this  point  to  the  present  age, 
that  even  in  the  maritime  reign  of  queen  Elizabeth  sir  Edward 
Coke^  thinks  it  matter  of  boast,  that  the  royal  navy  of  Eng- 
land then  consisted  of  three  and  thirty  ships.  The  present  con- 
dition of  our  marine  is  in  great  measure  owing  to  the  salutary 
{HX)vi8ions  of  the  statutes,  called  the  navigation  acts ;  whereby 
the  constant  increase  of  English  shipping  and  seamen  was 
not  only  encouraged,  but  rendered  unavoidably  necessary. 
By  the  statute  6  Ric.  II.  c.  3,  in  order  to  augment  the  navy 
of  England,  then  greatly  diminished,  it  was  ordained,  that 
none  of  the  king's  liege  people  should  ship  any  merchandize 
out  of  or  into  the  realm  but  only  in  ships  of  the  king's  lige- 
ance,  on  pain  of  forfeiture.  In  the  next  year,  by  statute 
6  Ric.  II.  c*  8,  this  wise  provision  was  enervated,  by  only 
obliging  the  merchants  to  give  English  ships  (if  able  and 
sufficient)  the  preference.  But  the  most  beneficial  statute 
for  the  trade  and  commerce  of  these  kingdoms,  at  the  time 
perhaps  in  which  it  was  made,  was  that  navigation  act,  the 
rudiments  of  which  were  first  framed  in  1650,^  with  a  narrow 
partial  view:  being  intended  to  mortify  our  own  sugar 
islands,  which  were  disaffected  to  the  parliament  and  still 
held  out  for  Charles  II.,  by  stopping  the  gainful  trade  which 
they  then  carried  on  with  the  Dutch ;  ^  and  at  the  same  time  [  ASQ  ] 
to  clip  the  wings  of  those  our  opulent  and  aspiring  neigh- 
bours. This  prohibited  all  ships  of  foreign  nations  from 
trading  with  any  English  plantations  without  license  from 


J  4  Inst.  144.  C(mtwneidelafntr,1,  i  Scobell,  132. 

k  4  Inst  60.  «  Mod.  Un.  Hist  xli.  289. 

G   O   S 


452  OF  THE   MILITARY   AND   MARITIME  STATES.      [CR.   XHI. 

the  council  of  state.  In  1651  "  the  prohibition  was  ex- 
tended also  to  the  mother  country :  and  no  goods  were 
suffered  to  be  imported  into  England,  or  any  of  its  dependen- 
cies, in  any  other  than  English  bottoms ;  or  in  the  ships  of 
that  European  nation,  of  which  the  merchandize  imported 
was  the  genuine  growth  or  manufacture.  At  the  Restoration, 
the  former  provisions  were  continued,  by  statute  12  Car.  II. 
c.  18,  with  this  very  material  alteration,  that  the  master  and 
three-fourths  of  the  mariners  should  also  be  English  subjects. 
And  these  acts  were  farther  enforced  and  rendered  more  eflfeo- 
tual  by  statutes  26  Geo.  III.  c.  60,  and  27  Geo.  III.  c.  19, 
and  other  statutes.  But  in  1825,  these  and  all  other  acts  on 
the  subject  were  repealed,  as  it  was  very  generally  admitted 
that  the  old  regulations  on  the  subject  were,  at  any  rate,  in- 
applicable to  the  exigencies  of  the  present  time.  By  the  act 
then  passed,  6  Geo.  IV.  c.  109,  the  coasting  trade  is  entirely 
confined  to  British  ships,  but  foreign  shipping  is  in  some 
instances  admitted  to  the  import  trade  upon  certain  condi- 
tions. The  masters  and  seamen  of  our  vessels  must  be 
natural-born  subjects,  naturalized  or  denizens,  or  such  as 
have  become  subjects  by  conquest  or  cession,  or  persons  who 
have  served  on  board  a  man  of  war,  belonging  to  the  king^ 
in  war  time,  for  three  years,  but  by  virtue  of  a  royal  pro- 
clamation, this  period  of  service  may  be  lessened  to  two 
years :  and  by  the  same  authority  the  proportion  of  seam^ 
may  be  altered.  But  both  in  English  and  foreign  ships  one 
proper  seaman  to  twenty  tons  is  declared  sufficient,  though 
the  number  of  the  other  mariners  may  exceed  one-fourth  of 
the  whole  crew.  All  British  ships  must  be  registered  ac- 
cording to  the  provisions  of  the  6  Geo.  IV.  c.  1 10. 
Regulations  Many  laws  have  been  made  for  the  supply  of  the  royal 
royal  navy,  uavy  with  scameu ;  for  their  regulation  when  on  board ;  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  service. 
1.  For  the  1,  First,  for  their  supply.  The  power  of  impressing 
seamen.  sca-faring  men  for  the  sea  service  by  the  king's  commission 
has  been  a  matter. of  some  dispute,  and  submitted  to  with 
great  reluctance ;  though  it  hath  very  clearly  and  learnedly 
been  shewn,  by  sir  Michael  Foster,^  that  the  practice  of  im- 

*  Scobell,  176.  •    Rep.  164. 
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pressing,  and  granting  powers  to  the  admiralty  for  that  pur-  ^^^ 
pose,  is  of  very  ancient  date,  and  hath  been  uniformly  con-  »«Ma«»' 
Unued  by  a  regular  series  of  precedents  to  the  present  time : 
whence  he  concludes  it  to  be  part  of  the  common  law,  and  this 
has  been  so  held  repeatedly.?  The  difficulty  arises  from  hence, 
that  no  statute  has  expressly  declared  this  power  to  be  in  the 
crown,  though  many  of  them  very  strongly  imply  it.  The 
statute  2  Ric.  II.  c.  4,  speaks  of  mariners  being  arrested  and 
retained  for  the  king's  service,  as  of  a  thing  well  known  and 
practised  without  dispute ;  and  provides  a  remedy  against 
their  running  away.  By  a  later  statute,^  if  any  waterman,  [  419*] 
who  uses  the  river  Thames,  shall  hide  himself  during  the  exe- 
cution of  any  commission  of  pressing  for  the  king's  service,  he 
is  liable  to  heavy  penalties.  By  another,'  no  fisherman  shall 
be  taken  by  the  queen's  commission  to  serve  as  a  mariner ;  but 
the  commission  shall  be  first  brought  to  two  justices  of  the 
peace,  inhabitingnear  the  sea  coast  where  the  mariners  are  to  be 
taken,  to  the  intent  that  the  justices  may  choose  out  and  return 
such  a  number  of  able-bodied  men,  as  in  the  commission  are 
contained,  to  serve  her  majesty.  And,  by  others,^  especial  pro- 
tections are  allowed  to  seamen  in  particular  circumstances,  to 
prevent  them  from  being  impressed.  And  ferrymen  are  also 
said  to  be  privileged  from  being  impressed,  at  common  law.^ 
All  which  do  most  evidently  imply  a  power  of  impressing  to 
reside  somewhere ;  and,  if  any  where,  it  must  from  the 
spirit  of  our  constitution,  as  well  as  from  the  firequent  men- 
tion of  the  king's  commission,  reside  in  the  crown  alone. 
It  has  been  recently  enacted,^  that  no  person  shall  be 
liable  to  be  detained,  against  his  consent,  in  the  royal  navy 
for  a  longer  period  than  three  years,  but  the  statute  autho- 
rizes the  commanding  officer  of  the  squadron  to  detain  such 
person  in  cases  of  exigency,  for  a  further  period  of  six 
months,  or  until  such  emergency  shall  have  ceased. 

But,  besides  this  method  of  impressing,  (which  is  only 

'  See  also  Comb.  245.    Ban*.  334.  Geo.  II.  c.  17.    2  Geo.  III.  c.  15. 

Seeal8ol2«xv.  Tuft6,Cowp.510.  11  Geo.  III.  c.  38.    19  Geo.  III. 

'  Stat.  2  &  3  Ph.  5c  M.  c.  16.  c.  76,  &c. 

»  8tat  5  Elii.  c.  5.  *  Sav.  14. 

•  See  Stat.  7  &  8  Wm.  III.  c.  21.  ■  5  &  6  Wm.  IV.  c.  24. 
2  Ann.  c  6.     4  &  5  Aoo.  c.  19.    13 
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Other  ways  defensible  from  public  necessity,  to  which  all  private  con- 
thenary.     siderations  must  give  way)  there  are  other  ways  that  tend  to 
the   increase   of   seamen,   and   manning   the   royal   navy. 
Parishes  may  bind  out  poor  boys  apprentices  to  masters  of 
merchantmen,  who  shall  be  protected  from  impressing  for 
the  first  three  years ;  and  if  they  are  impressed  afterwards, 
the  masters  shall  be  allowed  their  wages ;  ^  great  advantages 
in  point  of  wages  are  given  to  volunteer  seamen  in  order  to 
induce  them  to  enter  into  his  majesty's  service  ;  ^  and  every 
foreign  seaman,  who  during  a  war  shall  serve  two  years  in 
any  man  of  war,  merchantman,  or  privateer,  is  naturalized 
ipsofacto.^    About  the  middle  of  king  William's  reign,  a 
scheme  was  set  on  foot^  for  a  register  of  seamen   to   the 
[  4^0*  ]  number  of  thirty  thousand,  for  a  constant  and  regular  supply 
of  the  king's  fleet ;  with  great  privileges  to  the  registered 
men,  and,  on  the  other  hand,  heavy  penalties  in  case  of  their 
non-appearance  when  called  for:  but  this  registry,  being 
judged  to  be  ineffectual  as  well  as  oppressive,  was  abolished 
by   statute  9  Ann.  c.  2\  ;  but  has  been  recently  partially 
re-established.* 
3.  Hie  artt.       S.  The  method  of  ordering  seamen  in  the  royal  fleet,  and 
oiSering  t^e  keeping  up  a  regular  discipline  there,  is  directed  by  certain 
"*^'  express  rules,  articles,  and  orders,  first  enacted  by  the  autho- 

rity of  parliament  soon  after  the  Restoration ;  ^  but  since 
new  modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle,^ 
to  remedy  some  defects  which  were  of  fatal  consequence  in 
conducting  the  preceding  war.  In  these  articles  of  the  navy 
almost  every  possible  offence  is  set  down,  and  the  punish- 
ment thereof  annexed :  in  which  respect  the  seamen  have 
much  the  advantage  over  their  brethren  in  the  land  service : 
whose  articles  of  war  are  not  enacted  by  parliament,  but 
framed  from  time  to  time  at  the  pleasure  of  the  crown.  Yet 
from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy, 
should  be  so  extensive  with  regard  to  the  army,  it  is  hard  to 

"  Stat.  2  Ann.  c.  6.    5  &  6  Wm.  ^  Stat.  7  &  8  Wm.  III.  c.  21. 

IV.  c.  19.  »  5  &  6  Wm.  IV.  c.  19. 

"^  Stat.  31  Geo.  II.  c.  10.  »  Stat.  13  Car.  II.  st.  1,  c.  9. 

*  Stat.  13  Geo.  II.  c.  3.     See  ante  »>  Stat.  22  Geo.  II.  c.  23,  amended 

p.  399.  by  19  Geo.  III.  c.  17. 


Ch.    Xlli.]         OF   THE    MILITARY   AND   MARITIME  STATES.  455 

assign  a  reason :  unless  it  proceeded  from  the  perpetual  es- 
tablishment of  the  navy,  which  rendered  a  permanent  law  for 
their  regulation  expedient ;  and  the  temporary  duration  of 
the  army,  which  subsisted  only  from  year  to  year,  and  might 
therefore  with  less  danger  be  subjected  to  discretionary  go- 
vernment* But,  whatever  was  apprehended  at  the  first  for- 
mation of  the  mutiny  act,  the  regular  renewal  of  our  standing 
force  at  the  entrance  of  every  year  has  made  this  distinction 
idle.  For,  if  from  experience  past  we  may  judge  of  future 
events,  the  army  is  now  lastingly  ingrafted  into  the  British 
constitution ;  with  this  singularly  fortunate  circumstance, 
that  any  branch  of  the  legislature  may  annually  put  an  end 
to  its  legal  existence,  by  refusing  to  concur  in  its  continu- 
ance. 

3.  With  regard  to  the  privileges  conferred  on   sailors,  [  421   ] 

they  are   pretty   much   the  same  with  those  conferred  on?Theprivu 

,  .  legfes  con- 

soldiers  ;  with  regard  to  relief  when  maimed,  or  wounded,  or  ferredonthe 

,  navy. 

superannuated,  either  by  county  rates,  or  the  royal  hospital 
at  Greenwich ;  with  regard  also  to  the  exercise  of  trades, 
and  the  power  of  making  nuncupative  testaments :  and  far- 
ther,<^  no  seaman  aboard  his  majesty's  ships  could  at  any 
time  be  arrested  for  any  debt,  unless  the  same  were  sworn  to 
amount  to  at  least  twenty  pounds;  and,  by  the  annual 
mutiny  acts,  a  soldier  could  not  be  arrested  for  any  debt 
under  thirty  pounds.^  But  now  all  arrest  for  debt  on  mesne 
process  is  abolished,®  which  provision  extends  equally  to  all 
classes  of  her  majesty's  subjects. 

«•  Stat  31  Geo.  II.  c.  10.  •  1  &  2  Vict.  c.  110. 

«  1  Vict.  c.  17,  s.  3. 
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CHAPTER    THE     FOURTEENTR 


OF    MASTER   AND    SERVANT. 


[  40S  ]  Having  thus  commented  on  the  rights  and  duties  of 
The  priyatw  persons,  as  Standing  in  the  pttbUc  relations  of  magistrates 
life.  and  people,  the  method  I  have  marked  out  now  leads  me  lo 

consider  their  rights  and  duties  in    private    economical 
relations. 
1.  Master         The  three  great  relations  in  private  life  are,  1.  That  of 
an  senran .  ^j^^^^^^  ^^  servant  f  which  is  founded  in  convenience,  where- 
by a  man  is  directed  to  call  in  the  assistance  of  others,  where 
his  own  skill  and  labour  will  not  be  sufficient  to  answer  the 
s.  Husband  carcs  incumbeut  upon  him.     ^.  That  of  husband  and  wife: 
which  is  founded  in  nature,  but  modified  by  civil  society  ; 
the  one  directing  man  to  continue  and  multiply  his  species, 
th^  other  prescribing  the  manner  in  which  that  natural  im- 

3.  Parent      pulse  must  be  confined  and  regulated.   3.  That  oi parent  and 

child,  which  is  consequential  to  that  of  marriage,  being  its 
principal  end  and  design :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protected,  maintained  and  educated.  But, 
^ince  the  parents  on  whom  this  care  is  primarily  incumbent, 
may  be  snatched  away  by  death  before  they  have  completed 
their  duty,  the  law  has  therefore  provided  a  fourth  relation ; 

4.  Guardian  ^'  That  o(  fft^rdian  and  ward,  which  is  a  kind  of  artificial 
and  ward,     parentage,  in  order  to  supply  the  deficiency,  whenever  it 

happens,  of  the  natural.     Of  all  these  relations  in  their 
order. 
[  423  1        ^^  discussing  the  relation  of  master  and  servant,  I  shall, 
first,  consider  the  several  sorts  of  servants,  and  how  this  re- 
lation is  created  and  destroyed ;  secondly,  the  effect  of  this 
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relation  with  regard  to  the  parties  themselves :  and,  lastly, 
its  effect  with  regard  to  other  persons. 

1.  As  to  the  several  sorts  of  servants:  I  have  formerly '-^^  to  the 

"*  several  sorts 

observed*  that  pure  and  proper  slavery  does  not,  nay  cannot,  of  servants, 
subsist  in  England :  such  I  mean  whereby  an  absolute  and 
unlimited  power  is  given  to  the  master  over  the  life  and  for- 
tune of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and 
the  principles  of  natural  law,  that  such  a  state  should  subsist 
any  where.  The  three  origins  of  the  right  of  slavery,  as- 
signed by  Justinian,^  are  all  of  them  built  upon  false  foun- 
dations.^ As,  first,  slavery  is  held  to  arise  ^^  jure  gentium^'^  to°En^iaSd. 
firom  a  state  of  captivity  in  war ;  whence  slaves  are  called 
*'  mandpiat  quasi  manu  captV^  The  conqueror,  says  the 
civilian,  had  a  right  to  the  life  of  his  captive ;  and  having 
spared  that,  has  a  right  to  deal  with  him  as  he  pleases.  But 
it  is  an  untrue  position,  when  taken  generally,  that  by  the 
law  of  nature  or  nations,  a  man  may  kill  his  enemy :  he  has 
only  a  right  to  kill  him  in  particular  cases ;  in  cases  of  ab- 
solute necessity  for  self-defence ;  and  it  is  plain  this  absolute 
necessity  did  not  subsist,  since  the  victor  did  not  actually 
kill  him,  but  made  him  prisoner.  War  is  itself  justifiable 
only  on  principles  of  self-preservation :  and  therefore  it  gives 
no  other  right  over  prisoners  but  merely  to  disable  them 
from  doing  harm  to  us,  by  confining  their  persons :  much 
less  can  it  give  a  right  to  kill,  torture,  abuse,  plunder,  or 
even  to  enslave,  an  enemy,  when  the  war  is  over.  Since 
therefore  the  right  of  making  slaves  by  captivity  depends  on 
a  supposed  right  of  slaughter,  that  foundation  failing,  the 
consequence  drawn  from  it  must  fail  likewise.  But,  se- 
condly, it  is  said  that  slavery  may  begin  ^^  jure  civiH  /*'  when 
one  man  sells  himself  to  another.  This,  if  only  meant  of 
contracts  to  serve  or  work  for  another,  is  very  just :  but  [  4S4  ] 
when  applied  to  strict  slavery,  in  the  sense  of  the  laws  of 
old  Rome  or  modern  Barbary,  is  also  impossible.  Every 
sale  implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to 
the  seller  in  lieu  of  what  be  transfers  to  the  buyer :  but  what 
equivalent  can  be  given  for  life,  and  liberty,  both  of  which 
(in  absolute  slavery)  are  held  to  be  in  the  master's  disposal? 

a  Page  121.  nascuntur  ex  antiUis  nottris,     Inst,  I, 

^  Servi  aut  tiunt,  aut  noicunter :       3,  4. 
iiuntjur$  gentium,  aut  jur$  civilH :  *  Montesq.  Sp.  L.  xv.  2. 
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His  property  also,  the  very  price  he  seems  to  receive,  de- 
volves ipso  facto  to  his  master,  the  instant  he  becomes  his 
slave.  In  this  case  therefore  the  buyer  gives  nothing,  and 
the  seller  receives  nothing :  of  what  validity  then  can  a  sale 
be,  which  destroys  the  very  principles  upon  which  all  sales 
are  founded  ?  Lastly,  we  are  told,  that  besides  these  two 
ways  by  which  slaves  ^^fiunty^  or  are  acquired,  they  may 
also  be  hereditary :  ^^  seroi  nazcuntur;^  the  children  of  ac- 
quired slaves  are  ^^  jwe  natures;^  by  a  negative  kind  of 
birthright,  slaves  also.  But  this,  being  built  on  the  two 
former  rights,  must  fall  together  with  them.  If  neither  cap- 
tivity, nor  the  sale  of  one's  self,  can  by  the  law  of  nature 
and  reason  reduce  the  parent  to  slavery,  much  less  can  they 
reduce  the  offspring* 
As  it  to  not  Upon  these  principles  the  law  of  England  abhors,  and 
the  Engitoh  will  not  cndurc  the  existence  of,  slavery  within  this  nation  : 
so  that  when  an  attempt  was  made  to  introduce  it,  by  statute 
1  £dw.  VI.  c.  3,  which  ordained,  that  all  idle  vagabonds 
should  be  made  slaves,  and  fed  upon  bread  and  water,  or 
small  drink,  and  refuse  meat ;  should  wear  a  ring  of  iron 
round  their  necks,  arms,  or  legs ;  and  should  be  compelled 
by  beating,  chaining,  or  otherwise,  to  perform  the  work  as- 
signed them,  were  it  never  so  vile  ;  the  spirit  of  the  nation 
could  not  brook  this  condition,  even  in  the  most  abandoned 
rogues;  and  therefore  this  statute  was  repealed  in  two  years 
afterwards.**  And  now  it  is  laid  down,®  that  a  slave  or  negro, 
the  instant  he  lands  in  England  becomes  a  freeman ;  that  is, 
the  law  will  protect  him  in  the  enjoyment  of  his  person,  and 
his  property.  "  Yet,  with  regard  to  any  right  which  the 
'^  master  may  have  lawfully  acquired  to  the  perpetual  service 
**  of  John  or  Thomas,  this  will  remain,"  according  to  Black- 
stone,  *'  exactly  in  the  same  state  as  before :  for  this  is,  in 
[  4^5  ]  "  his  opinion,  no  more  than  the  same  state  of  subjection  for 
"  life,  which  every  apprentice  submits  to  for  the  space  of 
*^  seven  years,  or  sometimes  for  a  longer  term.  Hence,  too 
*^  it  followed  that  the  infamous  and  unchristian  practice  of 
"  withholding  baptism  from  negro  servants,  lest  they  should 
"  thereby  gain  their  liberty,  was  totally  without  foundation, 

0  Stat.  3  &  4  Edw.  VI.  c.  16.  20  St.  Tr.  79,  and  Llofft.  1.    See  also 

"  Salk.  666.      Soznmectet's   case.      Grace'scase,reportedby  Dr.  Haggard. 
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*'  as  well  as  without  excuse.  The  law  t)f  England  acts 
^'  upon  general  and  extensive  principles :  it  gives  liberty^ 
"  rightly  understood,  that  is,  protection  to  a  Jew,  a  Turk, 
''  or  a  heathen,  as  well  as  to  those  who  profess  the 
^'  true  religion  of  Christ ;  and  it  will  not  dissolve  a 
^*  civil  obligation  between  master  and  servant,  on  ac- 
*'  count  of  the  alteration  of  faith  in  either  of  the  parties : 
**  but  the  slave  is  entitled  to  the  same  protection  in  England 
*'  before,  as  after,  baptism ;  and,  whatever  service  the  hea- 
**  then  negro  owed  of  right  to  his  American  master,  by 
"  general  not  by  local  law,  the  same  (whatever  it  be)  is  he 
**  bound  to  render  when  brought  to  England  and  made  a 
**  Christian."  But  this  opinion  always  open  to  some  doubt, 
is  very  questionable,  since  the  act  for  abolishing  slavery  in 
the  West  Indies,  to  which  we  have  already  alluded.^ 

1.  The  first  sort  of  servants  therefore,  acknowledged  by  i.Meniai 
the  laws  of  England,  are  menial  servants ;  so  called  from " 
being  intra  mosnias  or  domestics.  The  contract  between 
them  and  their  masters  arises  upon  the  hiring.  If  the  hiring 
be  general,  without  any  particular  time  limited,  the  law,  if 
there  be  no  custom  to  the  contrary,  construes  it  to  be  a  hiring 
for  a  year :?  upon  a  principle  of  natural  equity,  that  the 
servant  shall  serve,  and  the  master  maintain  him,  through- 
out all  the  revolutions  of  the  respective  seasons ;  as  well 
when  there  is  work  to  be  done,  as  when  there  is  not  :^ 
but  the  contract  may  be  made  for  any  larger  or  smaller  term : 
and  in  London,  and  many  other  places,  a  domestic  servant 
is  only  usually  entitled  to  a  month's  warning,  or  a  month's 
wages,^  and  if  a  servant  positively  refuses  to  obey  his  mas- 
ter's orders,  he  will  be  warranted  in  turning  him  away.J 
All  single  men  between  twelve  years  old  and  sixty,  and  mar- 
ried ones  under  thirty  years  of  age,  and  all  single  women 
between  twelve  and  forty,  not  having  any  visible  livelihood, 
are  compellable  by  two  justices  to  go  out  to  service  in  hus- 
bandry or  certain  specific  trades,  for  the  promotion  of 
honest  industry :  and  no  master  can  put  away  his  servant, 

f  See  ante,  p.  121.  Beeston  v.  Collyer,  4  Bing.  389.  2  C. 

«  Co.  Litt  42.  &  P.  607. 

»»  F    N.  B.  168.  J  Spain  v.  Arnott,  2  Stark.  256. 

^  Robinson  v.  Hindman,  3  Esp.  235. 
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or  servant  leave  his  master,  after  being  so  retained,  either 
before  or  at  the  end  of  his  term,  without  a  quarter's  warning 

[  4S6  ]  (escept  in  London,  &c.) ;  unless  upon  reasonable  cause,  to 
be  allowed  by  a  justice  of  the  peace  :^  but  they  may  part  by 
consent,  or  make  a  special  bargain.  However  the  jurisdic- 
tion of  the  justice  only  extends  to  servants  in  husbandry, 
and  the  trades  mentioned  in  the  different  statutes.^ 

*;Appiin-  g.  Another  species  of  servants  are  called  apprentices 
(from  apprendref  to  learn)  and  are  usually  bound  for  a  term 
of  years,  by  deed  indented  or  indentures,  to  serve  their 
masters,  and  be  maintained  and  instructed  by  them.  This 
is  usually  done  to  persons  of  trade,  in  order  to  learn  tbeir 
art  and  mystery ;  and  sometimes  very  large  sums  are  given 
with  them ,  as  a  premium  for  such  their  instruction :  but  it 
may  be  done  to  husbandmen,  nay  to  gentlemen,  and  others. 
And*^  children  of  poor  persons  may  be  apprenticed  out  by  the 
overseers,  wilh  consent  of  two  justices,  till  twenty^one  years 
of  age,  to  such  persons  as  are  thought  fitting ;  who  are  also 
compellable  to  take  them ;  and  it  is  held,  that  gentiemen 
of  fortune,  and  clergymen,  are  equally  liable  with  others  to 
such  compulsion:^  for  which  purposes  our  statutes  have  mad^ 
the  indentures  obligatory,  even  though  such  parish-appren- 
tice be  a  minor  f  and  by  the  new  poor  la\»  act,P  the  commis- 
sioners are  authorized  to  make  rules  for  the  administration  of 
the  laws  for  apprentices,  the  children  of  poor  persons.  Ap- 
prentices to  trades  may  be  discharged  on  reasonable  cause, 
either  at  the  request  of  themselves  or  masters,  at  the  quar- 
ter-sessions, or  by  one  justice,  with  appeal  to  the  sesions  fl 
who  may,  by  the  equity  of  the  statute,  if  they  think  it  rea- 
sonable, direct  restitution  of  a  rateable  share  of  the  money 

^  Stat.  5  Eliz.  c.  4,  abolished  by  c.  46.    42  Geo.  IIL  c  73.    51  Geo. 

the  53  Geo.  UI.  c.  40,  and  54  Geo.  lU.  c.  80.      54   Geo.  III.  c.   107. 

III.  c.  96.  56  Geo.  III.  c.  139.  1  &  2  Geo.  IV. 

»  Rex  V.  Hubcott,  6  T.  R.    583.  c.42.      4  Geo.  IV.  c.  34,  and  others 

20  Geo.  2,  c.  19.    4  Geo.  IV.  c.  34.  collected  in  Burn's  Justice. 

■  Stat.  5  Eliz.  c.  4.     43  Eliz.  c.  2.  "  Salk.  57,  491. 

1  Jac.  I.  c.  25.  7  Jac.  I.  c.  3.    8  &  9  *»  Stat  5  Eliz.  c.  4.    43  Eliz.  c.  2. 

W.  &  M.  c.  30.     2  &  3  Ann.  c.  6.  Cro.  Car.  179. 

4  Ann.  c.  19.     17  Geo.  II.   c.    5.  »  4  &  5  Wm.  IV.  c.  76,  ss.  15  and 

18  Geo.  HI.  c.  47.     32  Geo.  III.  c.  71. 

57.  33  Geo.  III.  c.  55.   42  Geo.  III.  •»  Stet.  5  Eliz.  c.  4. 
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given  with  the  apprentice  ;'  and  parish-apprentices  may  be 
discharged  in  the  same  manner,  by  two  justices."  But  if  an 
apprentice,  with  whom  less  than  ten  pounds  hath  been  given, 
runs  away  from  his  master,  he  is  compellable  to  serve  out 
his  time  of  absence,  or  make  satisfaction  for  the  same, 
at  any  time  within  seven  years  after  the  expiration  of  his 
original  contract.* 

3.  A  third  species  of  servants  are  labourers,  who  are  only  3.  Labour, 
hired  by  the  day  or  the  week,  and  do  not  live  intra  mcsma 

as  part  of  the  family,  concerning  whom  the  statutes  before  r  4^7  1 
cited ^  have  made  many  very  good  regulations :  1.  Durecting 
that  all  persons  who  have  no  visible  effects  may  be  compelled 
to  work :  2.  Defining  how  long  they  must  continue  at  work 
in  summer  and  in  winter :  3.  Punishing  such  as  leave  or 
desert  their  work  :  4,  Inflicting  penalties  on  such  as  either 
give,  or  exact,  more  wages  than  are  so  settled :  and,  formerly, 
empowered  the  justices  of  the  peace  at  session,  or  the  she- 
riff to  settle  their  wages,  but  this  power  is  taken  away  by 
the  53  Geo.  III.  c.  40. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  4.  stewards, 

1  11    11*  a1«  •  ••1^*1  fttctors,  and 

be  so  called,  bemg  rather  m  a  superior,  or  mmisterial,  capar  bauuft. 
city;  such  SLS  stewards,  factors,  and  baiUffi  :  whom  however 
the  law  considers  as  servants  pro  tempore,  with  regard  to 
such  of  their  acts  as  affect  their  master's  or  employer's  pro- 
perty.    Which  leads  me  to  consider, 

II.  The  manner  in  which  this  relation  of  service,  affects  H.Theef- 
either  the  master  or  servant.  And,  first,  by  hiring  andj^^^* 
service  for  a  year,  according  to  the  former  law,  a  person 
gained  a  settlement  in  that  parish  wherein  he  last  served 
forty  days.^  But  settlement  by  hiring  and  service  is  now 
abolished,^  but  apprenticeship  still  gains  a  settlement, 
unless  it  be  to  the  sea  service.^  In  the  next  place  persons, 
serving  seven  years  as  apprentices  to  any  trade,  had  an 
exclusive  right  to  exercise  that  trade  in  any  part  of  England.^ 
But  this  law,  with  regard  to  the  exclusive  part  of  it,  has  by 

'  Salk.  67.  ^  See  page  364. 

•  Stat  20  Geo.  II.  c.  19.  ^  4  &  6  Wm.  IV.  c.  76,  s.  66. 

*■  Stat.  6  Geo.  III.  c.  26.  '  Ilnd.  s.  67.    See  ant$,  p.  388. 

"  Stat  6  Eliz.  c.  4.    6  Geo.  III.  ^  Stat.  6  EHz.  c.  4,  §.31. 

c.  26. 
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turns  been  looked  upon  as  a  hard  law^  or  as  a  beneficial  one, 
according  to  the  prevailing  humour  of  the  times :  which 
occasioned  a  great  variety  of  resolutions  in  the  courts  of  law 
concerning  it ;  and  attempts  were  frequently  made  for  its 
,  repeal,  which  have  at  last  been  successful.  At  common  law 
every  man  might  use  what  trade  he  pleased ;  but  the  statute 
of  Elizabeth  restrained  that  liberty  to  such  as  had  served 
as  apprentices :  the  adversaries  to  which  provision  said,  that 
all  restrictions  (which  tend  to  introduce  monopolies)  were 
pernicious  to  trade ;  the  advocates  for  it  alleged  that  un- 
skilfulness  in  trades  was  equally  detrimental  to  the  public, 
as  monopolies.  This  reason  indeed  only  extended  to  such 
[  428  ]  trades,  in  the  exercise  whereof  skill  may  be  required :  but 
another  of  their  arguments  went  much  farther ;  viss.  that 
apprenticeships  were  useful  to  the  commonwealth,  by  em- 
ploying of  youth,  and  learning  them  to  be  early  industrious; 
but  that  no  one  would  be  induced  to  undergo  a  seven  years 
servitude,  if  others,  though  equally  skilful,  were  allowed  the 
same  advantages  without  having  undergone  the  same  dis* 
cipline:  and  in  this  there  seemed  to  be  much  reason. 
However,  the  resolutions  of  the  courts  in  general  rather 
confined  than  extended  the  restriction.  No  trades  were 
held  to  be  within  the  statute,  but  such  as  were  in  being  at 
the  making  of  it:^  for  trading  in  a  country  village,  appren- 
ticeships were  not  requisite :  *  and  following  the  trade  seven 
years  without  any  efifectual  prosecution  (either  as  a  master 
or  a  servant)  was  sufficient  without  an  actual  apprentice- 
ship.^ And  at  last^  the  penal  part  of  the  statute  of  Elizabeth 
was  repealed  by  the  54  Geo.  III.  c.  96,  and  very  recently 
by  the  Municipal  Corporation  Act,®  all  persons  may  use 
every  lawful  trade,  occupation,  mystery,  or  handicraft,  for 
hire,  gain,  sale,  or  otherwise,  within  any  borough,  any  cus- 
tom or  bye-law  to  the  contrary  notwithstanding, 
m  what  in-  A  master  may  by  law  correct  his  apprentice  for  negligence 
master  may  or  Other  misbchaviour,  so  it  be  done  with  moderation:^ 
servants,      though,  if  the  master  or  master's  wife  beats  any  other  ser- 

*  Lord  Raym.  514.  all  the  judges, 

a  1  Ventr.  51.    2  Keb.  583.  *  5  &  6  Wm.  IV.  c.  76,  s.  14. 

>»  Lord  Raym.  1179.     Wallen  qui  *  1  Hawk.  P.  C.  130.  Lamb.  Eiren. 

tamy,  Holton,  Tr.  33  Geo.   IL  (by  127.     Cro.  Car.  179.     2  Show.  289. 
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vant  of  full  Age,  it  is  good  cause  of  departure.^  But  if  any 
servant,  workman,  or  labourer  assaults  his  master  or  dame, 
he  shall  suffer  one  year's  imprisonment,  and  other  open 
corporal  punishment,  not  extending  to  life  or  limb.' 

By  service  all  servants  and  labourers,  except  apprentices,  servauts  are 
become  entitled  to  wages :  according  to  their  agreement,  if  wages, 
menial  servants ;  or  according  to  the  appointment  of  the 
sheriff  or  sessions,  if  labourers  or  servants  in  husbandry: 
for  the  statutes  for  regulation  of  wages  extend  to  such  ser- 
vants only ;  ^  it  being  impossible  for  any  magistrate  to  be 
a  judge  of  the  employment  of  menial  servants,  or  of  course 
to  assess  their  wages. 

III.  Let  us,  lastly,  see  how  strangers  may  be  affected  by  JSji^^Ji 
this  relation  of  master  and  servant:  or  how  a  master  may^gj^^- 
behave  towards  others  on  behalf  of  his  servant;  and  what  **^'***^°^ 
a  servant  may  do  on  behalf  of  his  master.  L  ^^  j 

And,  first,  the  master  may  maintain^  that  is,  abet  and  what  actioa 

•  X    1  •  ^    •  ^«  ^1  •      ^  the  master 

assist  bis  servant  in  any  action  at  law  against  a  stranger :  may  main. 
whereas,  in  general,  it  is  an  offence  against  public  justice  specttohis' 
to  encourage  suits  and  animosities,  by  helping  to  bear  the 
expense  of  them,  and  is  called  in  law  maintenance.^  A 
master  also  may  bring  an  action  against  any  man  for  beating 
or  maiming  his  servant :  but  in  such  case  he  must  assign, 
as  a  special  reason  for  so  doing,  his  own  damage  by  the  loos 
of  his  service ;  and  this  loss  must  be  proved  upon  the  trial.^ 
A  master  likewise  may  justify  an  assault  in  defence  of  hi« 
servant,  and  a  servant  in  defence  of  his  master  :i  the  master, 
because  he  has  an  interest  in  his  servant,  not  to  be  deprived 
of  his  service ;  the  servant,  because  it  is  part  of  his  duty, 
for  which  he  receives  his  wages,  to  stand  by  and  defend  his 
master.^  Also  if  any  person  do  hire  or  retain  my  servant, 
being  in  my  service,  for  which  the  servant  departeth  firom 
me  and  goeth  to  serve  the  other,  I  may  have  an  action  for 

'  F.  N.  B.  \68.    Bro.  Abr.  I.  La-  Read,  Llofft,215. 
boureri,  51.     Trespau,  349.  ^  In  like  manner,  by  the  laws  of 

'  -  Stat.  5  £liz.  c.  4.  king  Alfred,  c.  38,  a  servant  was  al- 

'  2  Jones,  47.    See  anU,  p.  460.  lowed  to  fight  for  his  master,  a  parent 

*^  2  Roll.  Abr.  115.  for  his  child,  and  a  husband  or  father 

*  9  Rep.  113.  for  the  chastity  of  his  wife  or  daugh- 

J  2  Roll.  Abr.  546.     TUhell    v.  ter. 
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damages  against  both  the  new  master  and  the  servant,  or 
either  of  them :  but  if  the  new  master  did  not  know  that  he 
is  my  servant)  no  action  lies ;  unless  he  afterwards  refuse  to 
restore  him  upon  information  and  demand.^    The  reason 
and  foundation,  upon  which  all  this  doctrine  is  built,  seem 
to  be  the  property  that  every  man  has  in  the  service  of  his 
domestics ;   acquired  by  the  contract  of  hiring,  and  pur- 
chased by  giving  them  wages. 
J^I^J^J^*^     As  for  those  things  which  a  servant  may  do  on  behalf  of 
SSitfof Ste  ^^^  master,  they  seem  all  to  proceed  upon  this  principle, 
™*'^'        that  the  master  is  answerable  for  the  act  of  his  servant,  if 
done  by  his  command,  either  expressly  given,  or  implied: 
nam  qui  facit  per  aUum^  facit  per  seJ^    Therefore,  if  the 
[  430  ]  servant  commit  a  trespass  by  the  command  or  encourage- 
and where    meut  of  his  master,  the  master  shall  be  guilty  of  it:  though 

Uie  master  is    _  _  ^        •  .  ^o 

xwponsibie,  the  servant  is  not  thereby  excused,  for  he  is  only  to  obey 
his  master  in  matters  that  are  honest  and  lawful.  If  an 
innkeeper's  servant  rob  his  guests,  the  master  is  bound  to 
restitution :  ^  for  as  there  is  a  confidence  reposed  in  him, 
that  he  will  take  care  to  provide  honest  servants,  his  neg- 
ligence is  a  kind  of  implied  consent  to  the  robbery ;  nam, 
qui  Twn  prohibety  cum  prohihere  possit^  jubeL^  So  likewise 
if  the  drawer  at  a  tavern  sells  a  man  bad  wine,  whereby  his 
health  is  injured,  he  may  bring  an  action  against  the  mas- 
ter :P  for  although  the  master  did  not  expressly  order  the 
servant  to  sell  it  to  that  person  in  particular,  yet  his  per- 
mitting him  to  draw  and  sell  it  at  all  is  impliedly  a  general 
command. 

In  the  same  manner,  whatever  a  servant  is  permitted  to 
do  in  the  usual  course  of  his  business,  is  equivalent  to  a 
general  command.  If  I  pay  money  to  a  banker's  servant, 
the  banker  is  answerable  for  it :  if  I  pay  it  to  a  clergyman's 
or  a  physician's  servant,  whose  usual  business  it  is  not  to 
receive  money  for  his  master,  and  he  embezzles  it,  I  must 
pay  it  over  again.  If  a  steward  lets  a  lease  of  a  farm,  with- 
out the  owner's  knowledge,  the  owner  must  stand  to  the 
bargain ;  for  this  is  the  steward's  business.  A  wife,  a  firiend, 

1  F.  N.  B.  167, 168.  <*  See  Burgnt  t.  CUments,    M.  & 

"»  4  Inst.  109.  S.  311. 

»  Noy's  Max.  c.  43.  p  1  Roll.  Abr,  96. 
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a  relation,  that  use  to  transact  business  for  a  man,  are  qtu)ad 
hoc  his  servants ;  and  the  principal  must  answer  for  their 
conduct :  for  the  law  implies,  that  they  act  under  a  general 
command ;  and  without  such  a  doctrine  as  this  no  mutual 
intercourse  between  man  and  man  could  subsist  with  any 
tolerable  convenience.  If  I  usually  deal  with  a  tradesman 
by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
answerable  for  what  my  servant  takes  up  upon  trust ;  for 
here  is  no  implied  order  to  the  tradesman  to  trust  my  ser- 
vant :  but  if  I  usually  send  him  upon  trust,  or  sometimes 
on  trust  and  sometimes  with  ready  money,  I  am  answerable 
for  all  he  takes  up ;  for  the  tradesman  cannot  possibly  dis- 
tinguish when  he  comes  by  my  order,  and  when  upon  his 
own  authority. <i  f  431  1 

If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  when  a 
a  stranger,  the  master  shall  answer  for  his  neglect:  if  a^'^Jrfo?^ 
smith's  servant  lames  a  horse  while  he  is  shoeing  him,  an  ^^of his 
action  lies  against  the  master,  and  not  against  the  servant.  ••'^^^*' 
But  in  these  cases  the  damage  must  be  done,  while  he  is 
actually  employed  in  the  master's  service;  otherwise  the 
servant  shall  answer  for  his  own  misbehaviour.     Upon  this 
principle,  by  the  common  law,'  if  a  servant  kept  his  master's 
fire  negligently,  so  that  his  neighbour's  house  was  burned 
down  thereby,  an  action  lay  against  the  master;  because 
this  negligence  happened  in  his  service :  otherwise,  if  the 
servant,  going  along  the  street  with  a  torch,  by  negligence 
sets  fire  to  a  house ;  for  there  he  is  not  in  his  master's  im- 
mediate service :  and  must  himself  answer  the  damage  per- 
sonally.    But  now  the  common  law  is,  in  the  former  case, 
altered  by   the  statute  14  Geo.  III.   c.    78,    re-enacting 
the  6  Ann.  c.  3,  which  ordains  that  no  action  shall  be  main- 
tained against  any,  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin ;  for  their  own  loss  is  sufficient  punish- 
ment for  their  own  or  their  servant's  carelessness.     But  if 
such  fire  happens  through  negligence  of  any  servant  (whose 
loss  is  commonly  very  little)  such  servant  shall  forfeit  100/., 
to  be  distributed  among  the  sufferers;  and,  in  default  of 
payment,  shall  be  committed  to  some  workhouse  and  there 

'  Dr.  &  Stud.  d.  2,  c.  42.     Noy's  '  Noy*8  Max.  c.  44. 

Max.  c.  44. 

H   H 
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kept  to  hard  labour  for  eighteen  months."  A  master  is, 
lastly,  chargeable  if  any  of  his  family  layeth  or  casteth  any 
thing  out  of  his  house  into  the  street  or  common  highway, 
to  the  damage  of  any  individual,  or  the  common  nuisance 
of  his  majesty's  liege  people:^  for  the  master  hath  the 
superintendence  and  charge  of  all  his  household.  And  this 
also  agrees  with  the  civil  law;^  which  holds  that  the  pater 
famiUaSy  in  this  and  similar  cases,  "  6b  alterius  culpam 
"  tenetur^  sive  servi,  sive  liberi.*^ 
[  432  ]  We  may  observe,  that  in  all  the  cases  here  put,  the  master 
may  be  frequently  a  loser  by  the  trust  reposed  in  his  ser- 
vant, but  never  can  be  a  gainer ;  he  may  frequently  be  an- 
swerable for  his  servant's  misbehaviour,  but  never  can  shelter 
himself  from  punishment  by  laying  the  blame  on  his  agent. 
The  reason  of  this  is  still  uniform  and  the  same;  that  the 
wrong  done  by  the  servant  is  looked  upon  in  law  as  the 
wrong  of  the  master  himself;  and  it  is  a  standing  maxim, 
that  no  man  shall  be  allowed  to  make  any  advantage  of  bis 
own  wrong. 

Before  concluding  this  chapter,  it  is  proper  to  add,  that 
by  statute  32  Geo.  III.  c.  56,  if  any  person  shall  give  a 
false  character  of  a  servant,  or  if  a  servant  shall  give  a  false 
account,  he  shall,  upon  conviction  before  a  justice  of  the 
peace,  forfeit  202.,  and  10^.  costs. 

*  Upon  a  similar  principle,  by  the  to  pay,  was  to  suffer  a  corporal  punish- 

law  of  the  twelve  tables  at  Rome,  a  ment. 

person  by  whose  negligence  any  fire  *  Noy's  Max.  c.  44. 

began  was  bound  to   pay  double  to  "  jy.9,  3, 1.    Inst,  4,  5, 1. 
the  sufferers ;  or,  if  he  was  not  able 
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Th£  second  private  relation  of  persons  is  that  of  marriage,  [  433  ] 
which  includes  the  reciprocal  right  and  duties  of  husband 
and  wife :  or,  as  most  of  our  elder  law  books  call  them,  of 
baron  and  feme.     In  the  consideration  of  which  I  shall  in  niyisioDof 
the  first  place  inquire,  how  marriages  may  be  contracted  or    ^^  ^^ 
made ;  shall  next  point  out  the  manner  in  which  they  may 
be  dissolved;  and  shall,  lastly,  take  a  view  of  the  legal 
effects  and  consequence  of  marriage. 

I.  Our  law  considers  marriage  in  no  other  light  than  as  a  i.  Howa 
civil  contract,  and  until  very  recently,  the  holiness  of  the  inay  be  con. 
matrimonial  state  was  left  entirely  to  the  matrimonial  law :  the 
temporal  courts  not  having  jurisdiction  to  consider  unlawful 
marriage  as  a  sin,  but  merely  as  a  civil  inconvenience.  The 
punishment  therefore,  or  annulling,  of  incestuous  or  other  un- 
scriptural  marriages,  was  the  province  of  the  spiritual  courts : 
which  act  pro  salute  animce.^  However,  by  the  5  &  6 
Wm.  IV.  c.  54,  it  is  enacted,  that  marriages  between  persons 
within  the  prohibited  degrees  of  affinity,  which  had  been  cele- 
brated before  the  passing  of  the  act,  (the  31st  of  August, 
1835),  should  not  be  annulled  for  that  cause,  by  any  sentence 
of  the  ecclesiastical  court,  unless  pronounced  in  a  suit  which 
should  be  depending  at  the  time  of  the  passing  of  the  act,  (s.l)> 
but  that  henceforward  all  such  marriages  shall  be  null  and 
void.  These  are  therefore  now  positively  void,  and  I  con- 
ceive their  nullity  would  be  recognized,  as  well  in  the  temporal^ 
as  in  the  ecclesiastical  courts.     Taking  marriage  however 

»  Salk.  121. 
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in  its  civil  light,  the  law  treats  it  as  it  does  all  other  con- 
tracts :  allowing  it  to  be  good  and  valid  in  all  cases,  where 
the  parties  at  the  time  of  making  it  were,  in  the  first  place, 
willing  to  contract ;  secondly,  able  to  contract ;  and,  lastly, 
actually  did  contract,  in  the  proper  forms  and  solemnities 
required  by  law. 
[  434  ]       First,  they  must  be  willing  to  contract.     "  Consensus  non 
Firtt,  the      «  concvbitus ,  faciat  nuptias,''  is  the  maxim  of  the  civil  law  in 
Dcwiiiingrto  this  case:^  and  it  is  adopted  by  the  common  lawyers,^  who 
indeed  have  borrowed  (especially  in  ancient  times)  almost  all 
their  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 
abietoTOn.      Secondly,  they  must  be  able  to  contract.     In   general, 
^'^^^  all  persons  are  able  to  contract  themselves  in  marriage,  unless 

they  labour  under  some  particular  disabilities,  and  incapaci- 
ties. What  those  are,  it  will  be  here  our  business  to  inquire. 
Thedisabiu-  JSJqw  thcsc  disabilities  are  of  two  sorts:  first,  such  as  are 
canonical,  and  therefore  sufficient  by  the  ecclesiastical  laws 
to  avoid  the  marriage  in  the  spiritual  court ;  but  all  of  these  in 
our  law  only  made  the  marriage  voidable,  and  not  ipso  facto 
void,  until  sentence  of  nullity  be  obtained.  Of  this  nature  are 
pre-contract;  some  particular  corporal  infirmities,  consan- 
guinity, or  relation  by  blood ;  and  affinity  or  relation  by 
marriage,  but  these  last,  as  we  have  just  seen,  now  render  the 
marriage  void.^  And  these  canonical  disabilities  are  either 
grounded  upon  the  express  words  of  the  divine  law,  or  are 
consequences  plainly  deducible  from  thence :  it  therefore 
being  sinful  in  the  persons  who  labour  under  them,  to  attempt 
to  contract  matrimony  together,  they  are  properly  the  object 
of  the  ecclesiastical  magistrate's  coercion ;  in  order  to  sepa- 
rate the  offenders,  and  inflict  penance  for  the  offence,  pro 
salute  animarum.  But  such  marriages,  before  the  recent 
statute,  not  being  void  ab  initio,  but  voidable  only  by  sen- 
tence of  separation,  they  were  esteemed  valid  to  all  civil 
purposes,  unless  such  separation  were  actually  made  during 
the  life  of  the  parties.  For,  after  the  death  of  either  of 
them,  the  courts  of  common  law  would  not  suffer  the  spiri- 
tual court  to  declare  such  marriages  to  have  been  void ;  be- 
cause such  declaration  could  not  then  tend  to  the  reformation 

«»  Ff,  60,  17,  30.  °  Co.  Litt.  33.  *  See  ante  p.  467. 


Ch.    XV.]  OF   HUSBAND   AND   WIFE.  469 

of  the  parties.®    And  therefore  when  a  man  had  married  his 

first  wife's  sister^  and  after  her  death  the  bishop's  court  was 

proceeding  to  annul  the  marriage  and  bastardize  the  issue,  the  [  435  *] 

court  of  king's  bench  granted  a  prohibition  quoad  hoc  ;  but 

permitted  them  to  proceed  to  punish  the  husband  for  incest.' 

But  since  the  recent  statute  ^  a  prohibition,  it  is  conceived, 

would  not  be  £[ranted.     These  canonical  disabilities  beinff  The  canont< 

®  cal  disabili- 

entirely  in  the  province  of  the  ecclesiastical  courts,  our  ties, 
books  are  perfectly  silent  concerning  them.  But  there  are 
a  few  statutes,  which  serve  as  directories  to  those  courts,  of 
which  it  will  be  proper  to  take  notice.  By  statute  32 
Hen.  VIII.  c.  38,  it  is  declared,  that  all  persons  may  law- 
fully marry,  but  such  as  are  prohibited  by  God's  law ;  and 
that  all  marriages  contracted  by  lawful  persons  in  the  face  of 
the  church,  and  consummate  with  bodily  knowledge,  and 
fruit  of  children,  shall  be  indissoluble.  And  (because  in 
the  times  of  popery  a  great  variety  of  degrees  of  kindred 
were  made  impediments  to  marriage,  which  impediments 
might  however  be  bought  off  for  money)  it  is  declared  by 
the  same  statute,  that  nothing  (God's  law  except)  shall  im-> 
peach  any  marriage,  but  within  the  Levitical  degrees:  the 
farthest  of  which  is  that  between  uncle  and  niece.^  By  the 
same  statute  all  impediments,  arising  from  pre-contracts  to 
other  persons,  were  abolished  and  declared  of  none  effect, 
unless  they  had  been  consummated  with  bodily  knowledge  : 
in  which  case  the  canon  law  holds  such  contract  to  be  a 
marriage  de  facto.  But  this  branch  of  the  statute  was  re- 
pealed by  statute  2  &3  Edw.  VI.  c.  23.  How  far  the  act 
of  26  Geo.  II.  c.  33,  (which  prohibits  all  suits  in  ecclesias- 
tical courts  to  compel  a  marriage,  in  consequence  of  any 
contract)  may  collaterally  extend  to  revive  this  clause  of 
Henry  VIII.'s  statute,  and  abolish  the  impediment  of  pre- 
contract, I  leave  to  be  considered  by  the  canonists. 

The  other  sort  of  disabilities  are  those  which  are  created,  other  disa- 
or  at  least  enforced,  by  the  municipal  laws.     And,  though 
some  of  them  may  be  grounded  on  natural  law,  yet  they  are 
regarded  by  the  laws  of  the  land,  not  so  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 

•  Co.  Liu.  33.  «  5  6i  6  Wm.  IV.  c.  54. 

f  Salk.548.  >»  Gilb.  Rep.  158. 
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they  draw  after  them.     These  civil  disabilities  make  the  con- 
tract void  ab  initio^  and  not  merely  voidable ;  not  that  they 

[  436  ]  dissolve  a  contract  already  formed,  but  they  render  the 
parties  incapable  of  forming  any  contract  at  all :  they  do  not 
put  asunder  those  who  are  joined  together,  but  they  pre- 
viously hinder  the  junction.  And,  if  any  persons  under  these 
legal  incapacities  come  together,  it  is  a  meretricious,  and  not 
a  matrimonial,  union. 

^i^JJ^  1.  The  first  of  these  legal  disabilities  is  a  prior  marriage, 
or  having  another  husband  or  wife  living ;  in  which  case^ 
besides  the  penalties  consequent  upon  it  as  a  felony,  the 
second  marriage  is  to  all  intents  and  purposes  void :  ^  poly- 
gamy being  condemned  both  by  the  law  of  the  New  Testament, 
and  the  policy  of  all  prudent  states,  especially  in  these 
northern  climates.  And  Justinian,  even  in  the  climate  of 
modern  Turkey,  is  express,i  that  ^'  duos  uxores  eodem  tempore 
**  habere  non  licet.** 

s^wantof  2.  The  next  legal  disability  is  want  of  age.  This  is  suf- 
ficient  to  avoid  all  other  contracts,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contracting;  a  fortiori 
therefore  it  ought  to  avoid  this,  the  most  important  contract 
of  any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age,  marries,  this  marriage  is  only  inchoate 
and  imperfect ;  and,  when  either  of  them  comes  to  the  age 
of  consent  aforesaid,  they  may  disagree  and  declare  the 
marriage  void,  without  any  divorce  or  sentence  in  the  spiri- 
tual court.  This  is  founded  on  the  civil  law.^  But  the 
canon  law  pays  a  greater  regard  to  the  constitution,  than  the 
age  of  the  parties ;  ^  for  if  they  are  habiles  ad  matrimonium, 
it  is  a  good  marriage,  whatever  their  age  may  be.  And  in 
our  law  it  is  so  far  a  marriage,  that,  if  at  the  age  of  consent 
.  they  agree  to  continue  together,  they  need  not  be  married 
again.™  If  the  husband  be  of  years  of  discretion,  and  the  wife 
under  twelve,  when  she  comes  to  years  of  discretion^ 
he  may  disagree  as  well  as  she  may :  for  in  contracts  the 
obligation  must  be  mutual ;  both  must  be  bound,  or  neither  ; 
and  so  it  is,  vice  versa,  when  the  wife  is  of  years  of  discretion^ 
and  the  husband  under.** 

»  Bro.  Abr,  Tit.  Bastardy,  pL  8.  »  Decretal,  I.  4,  Ht.  2,  qu.  3. 

i  Inst.  I,  \0,  6.  «  Co.Litt.79. 

^  Leon.  Constit.  109.  ■  J6m/. 
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3.  Another  incapacity  arises  from  want  of  consent  of  [  437  ] 
parents  or  guardians.  By  the  common  law,  if  the  parties  ••want of 
themselves  were  of  the  age  of  consent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid :  and  this  was  agree- 
able to  the  canon  law.  But,  by  several  statutes,^  penalties 
of  lOOl.  were  laid  on  every  clergyman  who  married  a  couple 
either  without  publication  of  banns  (which  might  give  notice 
to  parents  or  guardians)  or  without  a  license,  to  obtain  which 
the  consent  of  parents  or  guardians  must  be  sworn  to.  And 
by  the  statute  4  &  6  Ph.  and  M.  c.  8,  whosoever  marries 
any  woman  child  under  the  age  of  sixteen  years,  without 
consent  of  parents  or  guardians,  shall  be  subject  to  fine,  or 
five  years*  imprisonment :  and  her  estate  during  the  husband's 
life  shall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil 
law^indeed  required  the  consent  of  the  parent  or  tutor  at 
all  ages ;  unless  the  children  were  emancipated,  or  out  of 
the  parent's  power  :  P  and  if  such  consent  from  the  father  was 
wanting,  the  marriage  was  null,  and  the  children  illegitimate:  4 
but  the  consent  of  the  mother  or  guardians,  if  unreasonably 
withheld,  might  be  redressed  and  supplied  by  the  judge,  or 
the  president  of  the  province  :  '  and  if  the  flither  was  non 
compos,  a  similar  remedy  was  given.^  These  provisions  are 
adopted  and  imitated  by  the  French  and  Hollanders,  with 
this  difierence :  that  in  France  neither  sons  nor  daughters 
can  marry  without  consent  of  parents  till  twenty-one  years 
of  age ;  ^  and  in  Holland,  the  sons  are  at  their  own  disposal 
at  twenty-five  and  the  daughters  at  twenty.^  Thus  at  pre- 
sent stands  the  law  in  other  neighbouring  countries.  And 
it  was  thought  proper  to  introduce  somewhat  of  the  same 
policy  into  our  laws,  by  statute  26  Geo.  II.  c.  33,  whereby 
it  was  enacted,  that  all  marriages  celebrated  by  license  (for 
banns  suppose  notice)  where  either  of  the  parties  was  under 
twenty  one,  (not  being  a  widow  or  widower,  who  are  sup-  r  4^^  1 
posed  emancipated)  without  the  consent  of  the  father,  or,  if 
he  were  not  living,  of  the  mother  or  guardians,  should  be 

•  6  ac7  Wm.  IIL  c.  6.    7  &  8  Wm.  •  Jntt.  1,  10, 1. 

m.  c.  35.     10  Ann.  c.  19.  *  Code  Civ.  tit.  1,  ch.  1.    For  the 

'  Ff.  23,  2,  2,  and  18.  old  law  as  to  this,  see  Domat,  of  Dow* 

'  ly.  1,  5^  11.  rjes,  §.  2.    MonUwti.  Sp.  L.  23,  7. 
'  Cod.  5,  4, 1  and  20.  "   Vinnius  in  hut,  I.  1,  (.  10. 


472  OF  HUSBAND   AND  WIFE.  [C^    XT. 

abs(dutely  void.  A  like  provision  was  made  as  in  the  civil 
law,  where  the  mother  or  guardian  was  a  non  compos,  be- 
yond sea,  or  unreasonably  froward»  to  dispense  with  such 
consent  at  the  discretion  of  the  lord  chancellor:  but  no  pro- 
vision was  made,  in  case  the  father  should  labour  under  any 
mental  or  other  incapacity.  Much  may  be,  and  much  has  been, 
said  both  for  and  against  this  innovation  upon  our  ancient 
laws  and  constitution.  On  the  one  hand^  it  prevented  the 
clandestine  marriages  of  minors,  which  are  often  a  terrible 
inconvenience  to  those  private  families  wherein  they  happen* 
On  the  other  hand,  restraints  upon  marriages,  especially 
among  the  lower  class,  are  evidently  detrimental  to  the  pub- 
lic, by  hindering  the  increase  of  the  people ;  and  to  religion 
and  morality,  by  encouraging  licentiousness  and  debauchery 
among  the  single  of  both  sexes ;  and  thereby  destroying  one 
end  of  society  and  government,  which  is  concubitu  prohibere 
vago.  And  of  this  last  inconvenience  the  Roman  laws  were 
so  sensible,  that  at  the  same  time  that  they  forbad  marriage 
without  the  consent  of  parents  or  guardians,  they  were  less 
rigorous  upon  that  very  account  with  regard  to  other 
restraints :  for,  if  a  parent  did  not  provide  a  husband  for  his 
daughter,  by  the  time  she  arrived  at  the  age  of  twenty-five, 
and  she  afterwards  made  a  slip  in  her  conduct,  he  was  not 
allowed  to  disinherit  her  upon  that  account ;  '^  quia  non  sua 
"  culpa,  sedparentum,  id  commisisse  cognoscitur.**^ 
Marriage  For  thcse,  and  other  considerations,  this  statute  has  been 

iv/c.  7G. '  recently  repealed  by  the  3  Geo.  IV.  c.  75,  and  both  statutes 
by  the  4  Geo.  IV.  c.  76,  which  enacts,  (s.  8),  that  fi'om  and 
after  the  first  of  November,  1823,  no  parson  shall  be  punish- 
able by  ecclesiastical  censures,  for  solemnizing  a  marriage 
without  the  consent  of  parents  or  guardians,  between  persons, 
both  or  one  of  whom  shall  be  under  twenty-one,  after  banns 
published,  unless  such  parson  shall  have  notice  of  the  dissent 
of  such  parents  or  guardians.  And  if  such  parents  or  guardians 
shall  openly  declare  their  dissent  at  the  time  of  publication, 
such  publication  shall  be  void,  and  by  s.  14,  one  of  the  par- 
ties shall  personally  swear  that  there  is  no  impediment ;  that 
one  of  the  parties  has,  for  the  space  of  fifteen  days  immedi- 
ately  preceding  such   license,  resided   within    the   parish 

"  Nov.  115,  §.11. 
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where  the  marriage  is  to  be  solemnized,  and  where  either  of 
the  parties  not  being  a  widower  or  widow,  shall  be  under  the 
age  of  twenty-one,  that  the  consent  of  the  persons  whose  con- 
sent is  required  has  been  obtained.  But  the  marriage  is  not, 
as  before,  rendered  absolutely  Toid.  By  s.  16,  the  father,  if 
living,  of  any  party  under  twenty-one,  not  being  a  widow  or 
widower,  or  if  the  father  be  dead,  the  guardian  of  the  person  of 
the  party  so  under  age,  and  if  no  guardian,  then  the  mother,  if 
unmarried,  and  if  married,  the  guardian  appointed  by  the 
court  of  chancery  shall  have  authority  to  give  consent  to  the 
marriage  of  such  party :  and  by  s.  17,  if  the  father  shall  be 
non  compos,  or  the  guardian  or  mother  shall  be  non  compos,  or 
in  parts  beyond  seas,  or  shall  unreasonably  withhold  consent, 
application  may  be  made  to  the  court  of  chancery,  by  petition 
m  a  summary  way,  and  if  the  marriage  shall  appear  to  be 
proper,  it  shall  be  so  declared.  And  it  has  been  held  that 
the  language  of  the  seventeenth  section  only  goes  to  require 
consent,  and  the  marriage  is  not  absolutely  void  if  solem- 
nized without  it.^ 

4.  A  fourth   incapacity   is  want   of  reason :  without   a  <•  want  of 

*  ''  reason. 

competent  share  of  which,  as  no  other,  so  neither  can  the 
matrimonial  contract,  be  valid.'  It  was  formerly  adjudged, 
that  the  issue  of  an  idiot  was  legitimate,  and  consequently 
that  his  marriage  was  valid.  A  strange  determination !  since 
consent  is  absolutely  requisite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  consenting  to  any  thing. 
And  therefore  the  civil  law  judged  much  more  sensibly  when 
it  made  such  deprivations  of  reason  a  previous  impediment ; 
though  not  a  cause  of  divorce,  if  they  happened  after  mar-  [  439  ] 
riage.y  And  modern  resolutions  have  adhered  to  the  reason 
of  the  civil  law,  by  determining '  that  the  marriage  of  a 
lunatic,  not  being  in  a  lucid  interval,  was  absolutely  void. 
But  as  It  might  be  difficult  to  prove  the  exact  state  of  the 
party's  mind  at  the  actual  celebration  of  the  nuptials,  upon 
this  account  (concurring  with  some  private  family^  reasons) 
the  statute  15  Geo.  II.  c.  SO,  has  provided,  that  the  marriage 

^  Rex  V.  Birmingham,  8  B.  &  C.  L  16. 
35.  *  Morrison's  case.  Coram  Delegat, 

'  1  Roll.  Abr.  357.  *  See  prirate  acts,  23  Geo.  II.  c.  6. 

y  Fj\  23,  tit.  1,  LS,  and  tit.  2, 
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of  lunatics  and  persons  under  phrenzies  (if  found  lunatics 
under  a  commission,  or  committed  to  the  care  of  trustees  by 
any  act  of  parliament)  before  they  are  declared  of  sound  mind 
by  the  lord  chancellor  or  the  majority  of  such  trustees^  shall 
be  totally  void. 
^jjgj;^«  Lastly,  the  parties  must  not  only  be  willing  and  able  to 
to^eforaf  contract,  but  actually  must  contract  themselves  in  due  form 
of  law.  Qf  law,  to  make  it  a  good  civil  marriage.  Any  contract  made, 
per  verba  de  prcesentiy  or  in  words  of  the  present  tense,  and 
in  case  of  cohabitation  per  verba  de  futuro  also,  between 
persons  able  to  contract,  was  before  the  act  of  George  II. 
deemed  a  valid  marriage  to  many  purposes ;  and  the  parties 
might  be  compelled  in  the  spiritual  courts  to  celebrate  it 
in  facie  ecclesice*  But  these  verbal  contracts  are  now  of 
DO  force,  to  compel  a  future  marriage.^  Neither  was  any 
marriage  valid,  that  was  not  celebrated  in  some  parish 
church  or  public  chapel,  unless  by  dispensation  from  the 
archbishop  of  Canterbury.  It  must  also  have  been  preceded 
by  publication  of  banns,  or  by  license  from  the  spiritual  judge. 
Many  other  formalities  were  likewise  prescribed  by  the  act ; 
the  neglect  of  which,  though  penal,  did  not  invalidate  the 
marriage.  It  was  held  to  be  also  essential  to  a  marriage, 
that  it  be  performed  by  a  person  in  orders ;  ^  though  the 
intervention  of  a  priest  to  solemnize  this  contract  is  merely 
juris  positivi,  and  not  juris  naturalis  aut  divini :  it  being 
said  that  pope  Innocent  the  third  was  the  first  who  ordained 
[  440  ]  ^^^  celebration  of  marriage  in  the  church ;  ^  before  which 
it  was  totally  a  civil  contract.  And,  in  the  times  of  the 
grand  rebellion,  all  marriages  were  performed  by  the  justices 
of  the  peace;  and  these  marriages  were  declared  valid, 
without  any  fresh  solemnization,  by  statute  12  Car.  11.  c.  33. 
But,  as  the  law  under  the  statute  of  George  II.  stood, 
Blackstone  lays  it  down  that  no  marriage  by  the  temporal 
law  was  ipso  facto  void,  that  was  celebrated  by  a  person  in 
orders, — in  a  parish  church  or  public  chapel  (or  elsewhere, 
by  special  dispensation) — in  pursuance  of  banns  or  a  license^ 
—between  single  persons, — consenting,— of  sound  mind, — 
and  of  the  age  of  twenty-one  years ; — or  of  the  age  dF 

^  Stat.  26  Geo.  II.  c.  33.     4  Geo.  *"  Salk.  119. 

IV.  c.  76.  «  Moor,  170. 
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fourteen  in  males  and  twelve  in  females,  with  consent  of 
parents  or  guardians,  or  without  it,  in  case  of  widowhood* 
And  no  marriage  was  voidable  by  the  ecclesiastical  law,  after 
the  death  of  either  of  the  parties ;  nor  during  their  lives, 
unless  for  the  canonical  impediments  of  pre-contract,  if  that 
indeed  even  then  existed ;  of  consanguinity ;  and  of  affinity, 
or  corporal  imbecility,  subsisting  previous  to  the  marriage. 
But  these  rules  have  been  greatly  altered  by  several  recent 
statutes.  In  the  first  place,  by  stat.  4  Geo.  IV.  c.  76,  (s.  2),  *  gm.  iv. 
it  is  enacted,  that  all  banns  shall  be  published  in  some 
public  chapel  in  which  they  may  be  lawfully  published, 
belonging  to  the  parish  wherein  the  persons  to  be  married 
shall  dwell,  upon  three  Sundays  preceding  the  solemnization 
of  the  marriage,  and  (s.  6),  that  no  minister  shall  be  obliged 
to  publish  banns  unless  the  persons  to  be  married  shall,  seven 
days  previously,  deliver  to  him  a  notice  of  their  true  christian 
names  and  surnames,  and  of  the  houses  of  their  respective 
abodes ;  but  it  is  provided  by  s.  22^  that  if  any  person  shall 
knowingly  intermarry  without  a  due  publication  of  banns, 
and  it  has  been  held  tliat  if  banns  be  published  in  the  wrong 
name  of  the  parties,  with  the  knowledge  of  both  of  themi 
and  there  be  no  evidence  to  shew  that  they  had  ever  been 
known  by  such  names,  the  marriage  is  null  and  void, 
whether  the  misdescription  arose  by  mistake  or  design.® 
And  by  a  more  recent  statute,  the  6  &  7  Wm.  IV.  c.  85,  J^  J^"* 
explained  by  the  1  Vict.  c.  22^  a  still  greater  alteration  is 
introduced.  Persons  may  still,  if  they  so  please,  be  married 
according  to  the  rites  of  the  church  of  England,  after  pub- 
lication of  banns,  or  by  license  as  formerly,  or  they  may  be 
married  according  to  such  rites  without  publication  of  banns 
or  a  license,  by  producing  a  certificate  from  the  super- 
intendent registrar  of  the  district,  (ss.  1  &  4).  But  if  they 
object  to  this  form  they  may  be  married  at  the  office  of  the 
superintendent  registrar,  (ss.  20,  SI) ;  who  will  enter  the 
marriage  in  the  register  book,  (s.  23).  It  is  further  pro- 
vided, that  any  place  certified  according  to  law,  as  a  place 
of  religious  worship,  may  be  registered  for  solemnizing 
marriages  therein,  (s.  18):  and  marriages  may  then  be 
solemnized  therein  in  the  presence  of  some  registrar  and  of 

'  Rex  V.  Tibtlielf,  1  B.  &  Ad.  195.     Hex  v.  IVrattan,  4  B.  &  Ad.  640. 
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two  witnesses^  (s.  30).  Bishops,  with  the  consent  of  the 
patronsi  may  also  license  chapels  in  populous  places  for  the 
solemnization  of  marriages  according  to  the  rites  of  the 
church  of  England/  (s.  26).  It  is  also  there  enacted^  that 
all  persons  unduly  solemnizing  marriage  shall  be  guilty  of 
felony,  (s.  39).  Every  marriage  must  be  celebrated  within 
three  calendar  months  after  the  entry  of  the  notice^  theyepf 
in  the  "  marriage  book"  of  the  regi^trar,  pr  the  notice.  Q^usi 
be  renewed,  (s.  15).  And  any  person  authorized  so  to  dp 
may  forbid  the  issuing  of  the  certificate  by  the  superin- 
tendent registrar,  whereby  the  notice  of  marriage  and  all 
proceedings  under  it  will  be  void,  (s.  9).  These  are  the 
principal  provisions  of  this  important  act. 
H.The  IL  I  am  next  to  consider  the  manner  in  which  marriages 

which  mar-  may  be  dissolved ;  and  this  is  either  by  death,  or  divorce. 
be  dissolved.  There  are  two  kinds  of  divorce,  the  one  total,  the  other 
Two  kinds    P^tial ;  the  one  a  vinculo  matrimonii^  the  other  merely  a 
of  divorce. :  ^^^^^  gf  thoTo.     The  total  divorce,  a  vinculo  matrimonii, 
must  be  for  some  of  the  canonical  causes  of  impediment 
before-mentioned ;  and  those,  existing  before  the  marriage, 
as  is  always  the  case  in  consanguinity ;  not  supervenient,  or 
arising  afterwards^  as  may  be  the  case  in  affinity  or  corporal 
imbecility.     For  in  cases  of  total  divorce,  the  marriage  is 
declared  null,  as  having  been  absolutely  unlawful  ah  initio; 
and  the  parties  are  therefore  separated  ^ro  salute  animarum: 
for  which  reason,  as  was  before  observed,  no  divorce  can  be 
obtained,  but  during  the  life  of  the  parties.     The  issue  of 
such  marriage  as  is  thus  entirely  dissolved,  are  bastards.G^ 
ml^att^        Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and 
thoTo,         lawful  ab  initio^  and  therefore  the  law  is  tender  of  dissolving 
[441  J  j|..  ^J^|.^  ^^y,  some  supervenient  cause,  it  becomes  improper 
or  impossible  for  the  parties  to  live  together :  as  in  the  case 
of  intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  the  canon  law,  which  the  common  law  follows  in  this 
case,  deems  so  highly  and  with  such  mysterious  reverence 
of  the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloosed  for 

'  See  also  4  Geo.  IV.  c.  76,  s.  13,  riages  when  a  church  or   chapd  is 

and  5  Geo.  IV.  c.  32,  which  autho-  under  repair  or  rebuilding. 

rize  the  bishop  to  license  any  place  ■  Co.  Litt.  235. 
within  the  parish  for  solemnizing  mar- 
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any  cause  whatsoever,  that  arises  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed  law  ^ 
though  that  expressly  assigns  incontinence  as  a  cause,  and 
indeed  the  only  cause,  why  a  man  may  put  away  his  wife 
and  marry  another.^  The  civil  law,  which  is  partly  of  pagan 
original,  allows  many  causes  of  absolute  divorce ;  and  some 
of  them  pretty  severe  ones :  (as  if  a  wife  goes  to  the  theatre 
or  the  public  games,  without  the  knowledge  and  consent  of 
the  husband)^  but  among  them  adultery  is  the  principal,  and 
with  reason  named  the  first.J  But  with  us  in  England 
adultery  is  only  a  cause  of  separation  from  bed  and  board :  ^ 
for  which  the  best  reason  that  can  be  given,  is,  that  if  di- 
vorces were  allowed  to  depend  upon  a  matter  within  the 
power  of  either  of  the  parties,  they  would  probably  be  ex- 
tremely frequent ;  as  was  the  case  when  divorces  were  al- 
lowed for  canonical  disabilities,  on  the  mere  confession  of 
the  parties,^  which  is  now  prohibited  by  the  canons.™ 
However,  divorces  a  vinculo  matrimonii^  for  adultery,  have  J^'o®, *«. 
of  late  years  been  frequently  granted  by  act  of  parliament,  '«»»»*"* 
but  not  without  very  strict  investigation,  and,  as  a  general 
rule,  not  until  both  a  jury  has  given  damages  in  an  action 
for  criminal  conversation,  and  a  sentence  of  divorce  has  been 
passed  in  the  spiritual  courts. 

In  case  of  divorce  a  mensa  et  thoro,  the  law  allows  alimony  Alimony. 
to  the  wife :  which  is  that  allowance,  which  is  made  to  a 
woman  for  her  support  out  of  the  husband's  estate :  being 
settled  at  the  discretion  of  the  ecclesiastical  judge,  on  con- 
sideration of  all  the  circumstances  of  the  case.  This  is  some- 
times called  her  estovers;  for  which,  if  he  refuses  payment, 
there  is  (besides  the  ordinary  process  of  excommunication) 
a  writ  at  common  law  de  estoveris  habendis,  in  order  to  re- 
cover it."  It  is  generally  proportioned  to  the  rank  and  ,.  .  .^  , 
quality  of  the  parties.     But  in  case  of  elopement,  and  living  ^  J 

with  an  adulterer,  the  law  allows  her  no  alimony .° 

III.  Having  thus  shewn  how  marriages  may  be  made,  or  gaicoMc!" 

quences  of 
marriage 
«»  Matt  xix.  9.  >  2  Mod.  314.  and  its  dls- 

*'  f'Nov,  Wl.  •"  Can.  1603,  c.  105.  °°* 

i  Cod.  6,47, 8.  "1  Lev.  6. 

k  Moor,  683.  *  Cowel,  tit.  Alimony. 
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dkaolyed,  I  come  now,  lastly,  to  speak  of  the  hgel^cotii^ 
.  qaences  of  such  makingi  or  dissolution* 

By  marriage,  the  husband  and  wife  are  one  person  in 

law :  P  that  is,  the  very  being  or  legal  existence  of  the  woman 

is  suspended  during  the  marriage,  or  at  least  is  incorpcnrated 

and  consolidated  into  that  of  the  husband:  under  whose 

uTwibh  one  ^i^gy  protection,  and  cover,  she  performs  every  thing ;  and 

21^'*  ■*     is  therefore  called  in  our  law-french  a  feme'covert,  fceodna 

conie.        rsro  c(hoperta;  is  said  to  be  covert-baran,  or  under  the  pro- 

queoM  of,  -_ 

Ulisraie.  toctiou  and  influence  of  her  husband,  her  baranfOr  lord; 
and  her  condition  during  her  marriage  is  called  her  oaver^ 
ture.  Upon  this  principle,  of  an  union  of  peracm  in  hosband 
and  wife,  depend  almost  all  the  legal  rights,  duties,  and 
disabilities,  that  either  of  them  acquire  by  the  marriage. 
I  speak  not  at  present  of  the  rights  of  property,  but  of  such 
as  are  merely  personal.  For  this  reason,  a  man  cannot 
grant  any  thing  to  his  wife  directly,  or  enter  into  covenant 
with  her:<i  for  the  grant  would  be  to  suppose  her  separate 
existence ;  and  to  covenant  with  her,  would  be  only  to  co- 
venant with  himself:  but  a  husband  may  grant  to  his  wife 
by  means  of  a  trustee/  However,  it  is  generally  true,  diat 
all  compacts  made  between  husband  and  wife,  when  single, 
are  voided  by  the  intermarriage.^  A  woman  indeed  may  be 
attorney  for  her  husband;^  for  that  implies  no  separaticm 
from,  but  is  rather  a  representation  of,  her  lord.  And  a 
husband  may  also  bequeath  any  thing  to  his  wife  by  will ; 
for  that  cannot  take  effect  till  the  coverture  is  determined 
by  his  death.^  The  husband  is  bound  to  provide  his  wife 
with  necessaries  by  law,  as  much  as  himself:  and  if  i^e  con- 
tracts debts  for  them,  he  is  obliged  to  pay  them  ;^  but,  for  any 
thing  besides  necessaries,  he  is  not  chargeable.^    Also  if  a 

r  443  1  ^^^^  elopes,  and  lives  with  another  man,  the  husband  ia  not 
chargeable  even  for  necessaries:'  at  leastif  the  person,  who 
furnishes  them,  is  suiBciently  apprised  of  her  elopement.^ 

»  Co.  Litt.  112.  t  F.  N.B.  27. 

'  Ihid,  »  Co.  Litt.  1 12. 

'  Harg.  not  Co.  Litt.  30.    See  fur-  '  Salk.  118. 

ther  as  to  her  rights  in  property,  Prtn-  ^  1  Sid.  120. 

cj>/€so/Rea/Pru;)e/f]/,pp.  198— 200.  "  Slra.  647. 

•  Cro.  Car.  561.  y  1  Lev.  5. 
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If  the  wife  be  indebted  before  marriage,  the  husband  is 
bound  afterwards  to  pay  the  debt ;  for  he  has  adopted  her 
and  her  circumstances  together.'  If  the  wife  be  in- 
jured in  her  person  or  her  property,  she  can  bring  no 
action  for  redress  without  her  husband's  concurrence,  and 
in  his  name,  as  well  as  her  own:^  neither  can  she  be  sued, 
without  making  the  husband  a  defendant^  There  is  in«  ^ 
deed  one  case  where  the  wife  shall  sue  and  be  sued  as  a 
feme  sole,  viz.  where  the  husband  has  abjured  the  realm, 
or  is  banished  :<'  for  then  he  is  dead  in  law  :  and,  the  hus- 
band being  thus  disabled  to  sue  for  or  defend  the  wife,  it 
would  be  most  unreasonable  if  she  had  no  remedy,  or  could 
make  no  defence  at  all.  In  criminal  prosecutions,  it  is 
true,  the  wife  may  be  indicted  and  punished  separately ;  ^ 
for  the  union  is  only  a  civil  union.  But  in  trials  of  any 
sort,  they  are  not  allowed  to  be  evidence  for,  or  against, 
each  other :®  partly  because  it  is  impossible  their  testimony 
should  be  indifferent ;  but  principally  because  of  the  union 
of  persons  :  and  therefore,  if  they  were  admitted  to  be  wit- 
nesses/or each  other,  they  would  contradict  one  maxim  of 
law,  ^'  nemo  in  propria  causa  testis  esse  debit i^  and  if 
against  each  other,  they  would  contradict  another  maxim, 
*'  nemo  tenetur  seipsum  accusare.*^  But  where  the  offence 
is  directly  against  the  person  of  the  wife,  this  rule  has 
been  usually  dispensed  with : '  and  therefore,  by  statute 
S  Hen.  VII.  c.  2,  in  case  a  woman  be  forcibly  taken  away, 
and  married,  she  may  be  a  witness  against  such  her  bus-  r  444  ] 
band,  in  order  to  convict  him  of  felony.  For  in  this  case 
she  can  with  no  propriety  be  reckoned  his  wife ;  because 
a  main  ingredient,  her  consent,  was  wanting  to  the  con- 
tract :  and  also  there  is  another  maxim  of  law,  that  no  man 
shall  take  advantage  of  his  own  wrong :  which  the  ravisher 
here  would  do,  if  by  forcibly  marrying  a  woman,  he  could 
prevent  her  from  being  a  witness,  who  is  perhaps  the  only 
witness,  to  that  very  fact. 

*  3  Mod.  186  ""  Co.  Liu.  133.      See   Corbet  v. 

»  Salk.  1 19.     I  Roll.  Abr.  347.  Planwitz,  K.  B.  26  Geo.  III. 

^  Bro.   Error,  173.     1  Leon.  312.  *  1  Hawk.  P.  C.  3. 

I  Sid.  120.    This  was  also  the  practice  *  2  Hawk.  P.  C.  431 . 

in  the  courts  of  Athens.    (Pott.  An-  '  State  trials,  vol.1.     Lord  Aud- 

tiqu.  b.  1 ,  c.  21. )  ley's  case,  Stra.  633. 
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Wife's  rigfatt     In  the  civil  law  the  husband  and  the  wife  are  eonsideved 

In  ciyil  and 

equity  as  two  distinct  persons;  and  may  have  separate  estates,  con- 
tractSi  debts,  and  injuries  ;9  and  therefore,  in  our  eccleaia»- 
tical  courts,  a  woman  may  sue  and  be  sued  without  her  hus-" 
band;^  and  also,  in  courts  of  equity  by  means  of  what  is 
called  a  next  friend,  where  the  interest  of  the  two  are 
,    adverse.^ 

When  a  But,  though  our  law  in  general  considers  man  and  wife  as 

wife  will  be 

held  to  be  onc  person,  yet  there  are  some  instances  in  which  she  is 
ccmpoition.  separately  considered ;  as  inferior  to  him,  and  acting  by  his 
compulsion.  And  therefore  all  deeds  executed,  and  acts 
done  by  her,  during  her  coverture,  are  void ;  except  in  exe- 
cution of  a  power,  and,  since  fihes  were  abolished,^  the  deed 
substituted  in  lieu  of  them,  in  which  case  she  must  still  be 
solely  and  secretly  examined,  to  learn  if  her  act  be  volun- 
tary.^ By  another  recent  statute,^  the  right  of  the  wife 
as  to  dower  is  extended  to  trust  estates,  but  it  may  be  more 
easily  defeated  by  the  act  of  the  husband  than  heretofore. 
She  cannot  by  will  devise  lands  to  her  husband,  unless 
under  special  circumstances ;  for  at  the  time  of  making  it 
she  is  supposed  to  be  under  his  coercion."*  And  in  some 
felonies,  and  other  inferior  crimes,  committed  by  her, 
through  constraint  of  her  husband,  the  law  excuses  her  ;^ 
but  this  extends  not  to  treason  or  murder. 
How  far  the      The  husband  also  (by  the  old  law)  might  give  his  wife 

husband  ,  c?         o 

may  correct  moderate  correction.**     For,  as  he  is  to  answer  for  her  mis- 

the  wife. 

behaviour,  the  law  thought  it  reasonable  to  intrust  him  with 
this  power  of  restraining  her,  by  domestic  chastisement,  in 
the  same  moderation  that  a  man  is  allowed  to  correct  his 
apprentices  or  children ;  for  whom  the  master  or  parent  is 
also  liable  in  some  cases  to  answer.  But  this  power  of  cor- 
rection was  confined  within  reasonable  bounds,?  and  the 
[  445  [  husband  was  prohibited  from  using  any  violence  to  his  wife, 
aliter  quam  ad  virum,  ex  causa  regiminis  et  castigationis 
uxoris  sucBf  licite  et  rationabiliter  pertinetA     The  civil  law 

«  Cod,  4,  12,  1.  »  3  &  4  Wm.  IV.  c.  105. 

fc  2  Roll.  Abr.  298.  "  Co.  Litt.  1 12. 

»  Mitf.  PI.  22,  83.  »  1  Hawk.  P.  C.  1,  s.  9. 

J  3  &  4  Wm.  IV.  c.  74.  •  Ibid,  c.  60.  s.  23. 

k  3  &  4  Win.  c.   74,  ss.  79,  80.  p  Moor.  874. 

see  Litt.  s.  669,  670.  «  F.  N.  B.  80. 
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gave  the  husband  the  sanie»  or  a  larger,  authority  over  his 
wife :  allowing  him,  fot  some  misdemeanors, j^^«//»  etfiM^ 
tibus  acriter  verberare  uxorem;  for  others,  only  modicam 
castigationem  adhibereJ^  But,  with  us,  in  the  politer  reign 
of  Charles  the  second,  this  power  of  correction  began  to  be 
doubted  ;'^  and  a  wife  may  now  have  security  of  the  peace 
against  her  husband  ;^  or,  in  return,  a  husband  against  his 
wife.P  Yet  the  lower  rank  of  people,  who  were  always  fond 
of  the  old  common  law,  still  claim  and  exert  their  ancient 
privilege ;  and  the  courts  of  law  will  still  permit  a  husband 
to  restrain  a  wife  of  her  liberty,  in  case  of  any  gross  mis- 
behaviour.4 

These  are  the  chief  legal  effects  of  marriage  during  the 
coverture ;  upon  which  we  may  observe,  that  even  the  dis- 
abilities, which  the  wife  lies  under,  are  for  the  most  part  in* 
tended  for  her  protection  and  benefit  So  great  a  favourite  is 
the  female  sex  of  the  laws  of  England. 

■*  Nov.  117,  c.  14,  and  Van  Leeu-  •  2  Lev.  128. 

wen,  in  loc,  '  Stra.  1207. 

*  1  Sid.  113.    3  Keb.  433.  «  Stra.  478,  875. 
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CHAPTER    THE    SIXTEENTH. 


OF    PARENT    AND    CHILD 


[  446  1  '^^^  next^  and  the  most  universal  relation  in  nature  is 
Parent  and  immediately  derived  from  the  preceding,  being  that  between 

parent  and  child. 
Children  of       Children  are  of  two  sorts;  legitimate,  and  spurious,  or 
bastards :  each  of  which  we  shall  consider  in  their  order ; 
and,  first,  of  legitimate  children, 
mie^-        ^'  ^  legitimate  child  is  he  that  is  bom  in  lawful  wedlock, 
*^*  or  within  a  competent  time  afterwards.     "  Pater  est  quern 

^^  nuptuB  demonstranty^  is  the  rule  of  the  civil  law ;^  and 
this  holds  with  the  civilians,  whether  the  nuptials  happen  be- 
fore, or  after,  the  birth  of  the  child.  With  us  in  England 
the  rule  is  narrowed,  for  the  nuptials  must  be  precedent  to 
the  birth  ;  of  which  more  will  be  said  when  we  come  to  con- 
sider the  case  of  bastardy.     At  present  let  us  inquire  into, 

1.  The  legal  duties  of  parents  to  their  legitimate  children. 

2.  Their  power  over  them.  3.  The  duties  of  such  chil- 
dren to  their  parents. 

tiesof^^a"  ■*'  '^"^^  ^^^'*  *^®  duties  of  parents  to  legitimate  children: 
™?inain?'  which  principally  consist  in  three  particulars ;  their  mainte- 
tenance.      nancc,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of  their 
children,  is  a  principle  of  natural  law ;  an  obligation,  says 
Puffendorf,^  laid  on  them  not  only  by  nature  herself,  but  by 
their  own  proper  act,  in  bringing  them  into  the  world :  for 
they  would  be  in  the  highest  manner  injurious  to  their 
issue,  if  they  only  gave  their  children  life,  that  they  might 

»  jy.  2,4,  6.  ^  L.ofN.  1.  4,  c.ll. 
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afterwards  see  them  perish.  By  begetting  them  therefore, 
they  have  entered  into  a  voluntary  obligation,  to  endeavour 
as  far  as  in  them  lies,  that  the  life  which  they  have  bestowed 
shall  be  supported  and  preserved.  And  thus  the  children 
will  have  a  perfect  right  of  receiving  maintenance  from  their 
parents.  And  the  president  Montesquieu^  has  a  very  just 
observation  upon  this  head :  that  the  establishment  of  mar- 
riage in  all  civilized  states  is  built  on  this  natural  obligation 
of  the  father  to  provide  for  his  children  ;  for  that  ascertains 
and  makes  known  the  person  who  is  bound  to  fulfil  this 
obligation:  whereas,  in  promiscuous  and  illicit  conjunctions, 
the  father  is  unknown ;  and  the  mother  finds  a  thousand 
obstacles  in  her  way ; — shame,  remorse,  the  constraint  of  her 
sex,  and  the  rigor  of  laws; — ^that  stifle  her  inclinations 
to  perform  this  duty:  and  besides,  she  generally  wants 
ability. 

The  municipal  laws  of  all  well-regulated  states  have  taken  wiii<Ai»«i. 

^        ,  °  forced  by 

care  to  enforce  this  duty:  though  Providence  has  done  itia^",^y, 

/v»  11        1  1  •        1  natural  af- 

more  effectually  than  any  laws,  by  implanting  in  the  breast  Section. 
of  every  parent  that  natural  ropyn,  or  insuperable  degree 
of  affection,  which  not  even  the  deformity  of  person  or 
mind,  not  even  the  wickedness,  ingratitude,  and  rebellion  of 
children,  can  totally  suppress  or  extinguish. 

The  civil  law^  obliges  the  parent  to  provide  maintenance  Howuiisis 
for  his  child ;  and,  if  he  refuses,  *^  judex  de  ea  re  cognosceU*^  law. 
Nay,  it  carries  this  matter  so  far,  that  it  will  not  sufier  a  pa-  ^^^  «*^ 
rent  at  his  death  totally  to  disinherit  his  child,  without  ex- 
pressly giving  his  reason  for  so  doing :  and  there  are  four- 
teen such  reasons  reckoned  up,®  which  may  justify  such  dis- 
inherison.    If  the  parent  alleged  no  reason,  or  a  bad,  or  a 
false  onej  the  child  might  set  the  will  aside,  tanquam  testa- 
mentum  inofficioiumf  a  testament  contrary  to  the  natural  duty  [  ^^  ] 
of  the  parent.     And  it  is  remarkable  under  what  colour  the 
children  were  to  move  for  relief  in  such  a  case :  by  sug- 
gesting that  the  parent  had  lost  the  use  of  his  reason  when 
he  made  the  inofficious  testament     And  this,  as  Puffendorf 
observes,'  was  not  to  bring  into  dispute  the  testator*s  power 
of  disinheriting  his  own  offspring ;  but  to  examine  the  mo- 

•  Sp.  L.  b.  23,  c.  2.  •  Nov.  116. 

*  Ff.  25,  3,  6.  '  L  4,  c.  11,  §.  7. 
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tives  upon  which  he  did  it:  and,  if  they  were  found  defec- 
tive in  reason,  then  to  set  them  aside.  But  perhaps  this  is 
going  rather  too  far:  every  man  has,  or  ought  to  have,  by  the 
laws  of  society,  a  power  over  his  own  property ;  andj  as 
Grotius  very  well  distinguishes,^^  natural  right  obliges  to  give 
a  necessary  maintenance  to  children ;  but  what  is  more  than 
that  they  have  no  other  right  to,  than  as  it  is  given  them  by 
the  favour  of  their  parents,  or  the  positive  constitutions  of 
the  municipal  law. 
B^our  own       L^j.  yg  ^gj^j  g^^  yfhdX  provision  our  own  laws  have  made 

for  this  natural  duty.  It  is  a  principle  of  law,^  that  there 
is  an  obligation  on  every  man  to  provide  for  those  descended 
from  his  loins ;  and  the  manner,  in  which  this  obligation 
shall  be  performed,  is  thus  pointed  out.^  The  father,  and 
mother,  grandfather,  and  grandmother  of  poor  impotent  per- 
sons shall  maintain  them  at  their  own  charges,  if  of  sufficieat 
ability,  according  as  the  quarter-session  shall  direct :  and 
this  liability  is  expressly  continued  by  the  late  poor  law  act,^ 
and^  if  a  parent  runs  away,  and  leaves  his  children,  the 
churchwardens  and  overseers  of  the  parish  shall  seize  bb 
rents,  goods,  and.chattels,  and  dispose  of  them  toward  their 
relief.  By  the  interpretations  which  the  courts  of  law  made 
upon  these  statutes,  if  a  mother  or  grandmother  married 
again,  and  was  before  such  second  marriage  of  sufficient 
ability  to  keep  the  child,  the  husband  was  charged  to  main- 
tain it:^  for  this  being  a  debt  of  hers,  when  single,  like 
others  extended  to  charge  the  husband.  But  at  her  death, 
the  relation  being  dissolved,  the  husband  was  under  no  far- 
ther obligation.  This  construction,  however,  was  over- 
ruled."^ And  by  the  late  poor  law  acf*  it  is  expressly 
enacted,  that  a  husband  is  liable  to  maintain,  as  a  part  of  his 
family,  the  children  of  his  wife,  whether  legitimate  or  illegi- 
timate, until  the  age  of  sixteen. 
[  449  J  No  person  is  bound  to  provide  a  maintenance  for  lus 
cuid^^the  issue,  unless  where  the  children  are  impotent  and  unable  to 

right  of 
mainte- 
nance is  ex-       K  dej.  h.  and  p.  I.  2.  e,  7,  n.  3.  *  Stat  5  Geo.  I.  c.  8. 
tended.                      ^              r 

1"  Raym.  500.  >  Styles,  283.     2  Bulstr.  346. 

«  Stat.  43  Eliz.  c.  2.  "■  Tubb  v.  Harrison,  4  B.  &  A. 

J  4  &  5  Wm.  IV.  c.  76,  ss.  56,       118.     Cooper  y.  Martin,  4  East,  76. 

and  78.  ■  4  &  6  Vfm.  IV.  c.  76.  s.  67. 
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work,  either  through  infancy,  disease,  or  accident ;  and  then 
is  only  obliged  to  find  them  with  necessaries,  the  penalty 
on  refusal   being  no  more  than  SOs.  a  month.     For  the 
policy  of  our  laws,  which  are  ever  watchful   to  promote 
industry,  did  not  mean  to  compel   a  father  to  maintain 
his   idle   and  lazy  children  in  ease  and  indolence:    but 
thought  it  unjust  to  oblige  the  parent,  against  his  will,  to 
provide  them  with  superfluities,  and  other  indulgencies  of 
fortune ;  imagining  they  might  trust  to  the  impulse  of  na- 
ture, if  the  children  were  deserving  of  such  favours.     Yet, 
as  nothing  is  so  apt  to  stifle  the  calls  of  nature  as  religious 
bigotry,  it  is  enacted,®  that  if  any  popish  parent  shall  refuse 
to  allow  his  protestant  child  a  fitting  maintenance,  with  a 
view  to  compel  him  to  change  his  religion,  the  lord  chancel- 
lor shall  by  order  of  court  constrain  him  to  do  what  is  just 
and  reasonable.  But  this  did  not  extend  to  persons  of  another 
religion,  of  no  less  bitterness  and  bigotry  than  the  popish : 
and  therefore  in  the  very  next  year  we  find  an  instance  of  a 
Jew  of  immense  riches,  whose  only  daughter  having  em- 
braced Christianity,  he  turned  her  out  of  doors;  and  on  her 
application  for  relief,  as  she  did  not  state  she  was  poor,  or 
likely  to  become  chargeable  to  the  parish,  it  was  held  she 
was  entitled  to  none.P     But  this  gave  occasion  ^  to  another 
statute/  which   ordains,  that  if  Jewish  parents  refuse  to 
allow  their  protestant  children  a  fitting  maintenance  suitable 
to  the  fortune  of  the  parent,  the  lord  chancellor  on  com- 
plaint may  make  such  order  therein  as  he  shall  see  proper. 

Our  law  has  made  no  provision  to  prevent  the  disinherit-  S^^bTdis- 
ing  of  children  by  will :  leaving  every  man's  property  in  his  ^^^***^*^ 
own  disposal,  upon  a  principle  of  liberty  in  this,  as  well  as 
every  other,  action  :  though  perhaps  it  had  not  been  amiss, 
if  the  parent  had  been  bound  to  leave  them  at  the  least  a  [  450  ] 
necessary  subsistence.     Indeed,  among  persons  of  any  rank 
or  fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  estate  settled  upon  the  eldest, 
by  the   marriage-articles.     Heirs   also,   and  children,   are 
favourites  of  our  courts  of  justice,  and  cannot  be   disin- 

•  Stat.  11  &  12  Wm.  III.  c  4.  1701. 

»  Lord  Raym.699.  '  1  Ann.  8t.  1,  c.  30. 

*  Com.  Journ.  18  Feb.    12  Mar. 
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herited  by  any  dubious  or  ambiguous  words ;  there  being 
required  the  utmost  certainty  of  the  testator's  intentions  to 
take  away  the  right  of  an  heir." 
Protection  From  the  duty  of  maintenance  we  may  easily  pass  to  that 
o{ protection,  which  is  also  a  natural  duty^  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws :  nature,  in  this 
respect,  working  so  strongly  as  to  need  rather  a  check  than 
a  spur.  A  parent  may,  by  our  laws,  maintain  and  uphold 
his  children  in  their  law-suits,  without  being  guilty  of  the 
legal  crime  of  maintaining  quarrels.^  A  parent  may  also 
justify  an  assault  and  battery  in  defence  of  the  persons  of 
his  children  :  ^  nay,  where  a  man's  son  was  beaten  by  ano- 
ther boy,  and  the  father  went  near  a  mile  to  find  him,  and 
there  revenged  his  son's  quarrel  by  beating  the  other  boy, 
of  which  beating  he  afterwards  unfortunately  died ;  it  was 
not  held  to  be  murder,  but  manslaughter  merely.^  Such 
indulgence  does  the  law  shew  to  the  frailty  of  human  na- 
ture, and  the  workings  of  parental  affection. 
^«^^ono'  The  last  duty  of  parents  to  their  children  is  that  of  giving 
how  far  en-  them  an  edtircation  suitable  to  their  station  in  life:  a  duty 

forced  by  ■' 

our  law.  pointed  out  by  reason,  and  of  far  the  greatest  importance  of 
any.  For,  as  Puffendorf  very  well  observes,^  it  is  not  easy 
to  imagine  or  allow,  that  a  parent  has  conferred  any  con- 
siderable benefit  upon  his  child,  by  bringing  him  into  the 
world;  if  he  afterwards  entirely  neglects  his  culture  and 
education,  and  suffers  him  to  grow  up  like  a  mere  beast,  to 
lead  a  life  useless  to  others,  and  shameful  to  himself.     Yet 

[  461  ]  the  municipal  laws  of  most  countries  seem  to  be  defective  in 
this  point,  by  not  constraining  the  parent  to  bestow  a  pro- 
per education  upon  his  children.  Perhaps  they  thought  it 
punishment  enough  to  leave  the  parent,  who  neglects  the 
instruction  of  his  family,  to  labour  under  those  griefs  and 
inconveniences,  which  his  family,  so  uninstructed,  will  be 
sure  to  bring  upon  him.  Our  laws,  though  their  defects 
in  this  particular  cannot  be  denied,  have  in  one  instahce 
made  a  wise  provision  for  breeding  up  the  rising  genera- 
tion :  since  the  poor  and  laborious  part  of  the  community, 

•  1  Lev.  130.  "  Cro.  Jac.  296.     1  Hawk.  P.  C. 

^  2  Inst.  564.  83.    See  Foster,  294. 

"  1  Hawk.  P,  C.  131.  '^  L.  of  N.  b.  6,  c.  2,  §.  12. 
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when  past  the  age  of  nurture,  are  taken  out  of  the  hands  of 
their  parents,  by  the  statutes  for  apprenticing  poor  chil- 
dren ;  ^  and  are  placed  out  by  the  public  in  such  manner, 
as  may  render  their  abilities,  in  their  several  stations,  of  the 
greatest  advantage  to  the  commonwealth.  The  rich  in- 
deed are  left  at  their  own  option,  whether  they  will  breed 
up  their  children  to  be  ornaments  or  disgraces  to  their 
family.  Yet  in  one  case,  that  of  religion,  they  were  under 
peculiar  restrictions :  for '  by  several  statutes,  restrictions 
were  placed  on  education  in  the  Roman  Catholic  religion, 
but  these  are  entirely  removed  by  the  statute  y  passed  for 
the  emancipation  of  the  Catholics. 

2.  The  power  of  parents  over  their  children  is  derived  [  452  ] 
frpm  the  former  consideration,  their  duty :  this  authority  ^^^^^ 
being  given  them,  partly  to  enable  the  parent  more  effec-  ^J^ 
tually  to  perform  his  duty,  and  partly  as  a  recompense  for 
his  care  and  trouble  in  the  faithful  discharge  of  it  And 
upon  this  score  the  municipal  laws  of  some  nations  have 
given  a  much  larger  authority  to  the  parents,  than  others. 
The  ancient  Roman  laws  gave  the  father  a  power  of  life 
and  death  over  his  children ;  upon  this  principle,  that  he 
who  gave  had  also  the  power  of  taking  away.'  But  the 
rigor  of  these  laws  was  softened  by  subsequent  constitu- 
tions ;  so  that^  we  find  a  father  banished  by  the  emperor 
Hadrian  for  killing  his  son,  though  he  had  committed  a  very 
heinous  crime,  upon  this  maxim,  that  '*  patria  potestas  in 
**  pietate  debet,  non  in  atrocitate,  conststere.**  But  still 
they  maintained  to  the  last  a  very  large  and  absolute 
authority :  for  a  son  could  not  acquire  any  property  of  his 
own  during  the  life  of  his  father ;  but  all  his  acquisitions 
belonged  to  the  father,  or  at  least  the  profits  of  them  for 
his  life.b 

The  power  of  a  parent  by  our  English  laws  is  much  JJJ^^J^^^" 
more   moderate;  but  still  sufficient  to  keep  the  child  in 
order  and  obedience.     He  may  lawfully  correct  his  child. 


'^  Sec  page  460.  y  10  Geo.  IV.  c.  7.  See  anu,  p.  99. 

*  Stat.  1  Jac.  I.  c.  4,  and  3  Jac.  I.  •  £/.  28,  2,  11.     Cod.  8, 47, 10. 

c.  6.     Stat.  11  &  12  Wm.  III.  c,  4.  •  Ff.  48,  9,  6. 

Stat.  3  Car.  I.  c.  2.  ^  ln$t,  2,  9,  1. 
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being  under  age,  in  a  reasonable  manner;^  for  this  is  for 
the  benefit  of  his  education.  The  consent  or  concurrence 
of  the  .parent  to  the  marriage  of  his  child  under  age,  was 
also  directed  by  our  ancient  law  to  be  obtained :  and  it  was 
until  lately  absolutely  necessary,  for  without  it  the  contract 
was  void  ;^  but  is  now  only  required  under  certain  circum- 
stances.® But  this  also  is  another  means,  which  the  law  has 
put  into  the  parentis  hands,  in  order  the  better  to  dischai^ 
his  duty ;  first  of  protecting  his  children  from  the  snares  of 
artful  and  designing  persons ;  and,  next,  of  settling  them 
properly  in  life,  by  preventing  the  ill  consequences  of  too 
early  and  precipitate  marriages.  A  father  has  no  other 
[  453  ]  power  over  his  son's  estate,  than  as  his  trustee  or  guardiam 
for,  though  h^  may  receive  the  profits  during  his  childls 
minority,  yet  he  roust  account  for  them  when  he  com^B  of 
age  ;  but  if  the  child  have  an  independent  fortune,  be  may 
obtain  a  reference  to  a  master  in  chancery,  to  see  whether 
he  be  of  sufficient  ability  to  afford  the  child  a  suitable 
maintenance.^  He  may  indeed  have  the  benefit  of  his  chil- 
dren's labour  while  they  live  with  him,  and  are  fnaintained 
by  him :  but  this  is  no  more  than  he  is  entitled  to  from  his 
apprentices  or  servants.  The  l^al  power  of  a  father  (for 
a  mother,  as  such,  is  entitled  to  no  power,i^  but  only  to 
reverence  and  respect)  the  power  of  a  father,  I  say,  over  the 
persons  of  his  children  ceases  at  the  age  of  twenty-one :  for 
they  are  then  enfranchised  by  arriving  at  years  of  discretion, 
or  that  point  which  the  law  has  established  (as  some  must 
necessarily  be  established)  when  the  empire  of  the  father, 
or  other  guardian,  gives  place  to  the  empire  of  reason.  Yet, 
till  that  age  arrives,  this  empire  of  the  father  continues  even 
after  his  death  ;  for  he  may  by  his  will  appoint  a  guardian 
to  his  children.  He  may  also  delegate  part  of  his  parental 
authority,  during  his  life,  to  the  tutor  or  schoolmaster,  of 
his  child :  who  is  then  in  loco  parentis,  and  has  such  a 
portion  of  the  power  of  the  parent  committed  to  his  charge, 

]  Hawk.  p.  C.  130.  held  both  at  law  and  in  equity.   Sfcuu 

^  Stat  26  Geo.  II.  33.  ner  v.  Skinnm;  9  Moo.  78.     Rese  v. 

•  4  Geo  IV.  c.  76.    See  ante,  472.  Greenhill,  6  Nev.  &  M.  244.     Ball  v, 

f  Hughes  V.  Hughet,  I  Bro.  388.  Ball,  2  Sim«  35. 
f  I'his  has  been  very  recenUy  so 
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viz,  that  of  restraint  and  correction,  as  may  be  necessary  to 
answer  the  purposes  for  which  he  is  employed. 

3.  The  duties  o{  children  to  their  parents  arise  from  a  J^^^®* 
principle  of  natural  justice  and  retribution.  For  to  those,  JSiS!!^'^ 
who  gave  us  existence,  we  naturally  owe  subjection  and 
obedience  during  our  minority,  and  honour  and  reverence 
ever  after :  they,  who  protected  the  weakness  of  our  in- 
fancy, are  entitled  to  our  protection  in  the  infirmity  of  their 
age ;  they  who  by  sustenance  and  education  have  enabled 
their  offspring  to  prosper,  ought  in  return  to  be  supported 
by  that  offspring,  in  case  they  stand  in  need  of  assist^ 
ance.  Upon  this  principle  proceed  all  the  duties  of  chil- 
dren to  their  parents  which  are  enjoined  by  positive  laws. 
And  the  Athenian  laws^  carried  this  principle  into  practice 
with  a  scrupulous  kind  of  nicety :  obliging  all  children  to 
provide  for  their  father,  when  fallen  into  poverty ;  with  an 
exception  to  spurious  children,  to  those  whose  chastity  had 
been  prostituted  by  consent  of  the  father,  and  to  those 
whom  he  had  not  put  in  any  way  of  gaining  a  livelihood.  [  ^^  ] 
The  legislature,  says  baron  Montesquieu,^  considered,  that 
in  the  first  case  the  father,  being  uncertain,  had  rendered 
the  natural  obligation  precarious ;  that,  in  the  second  case, 
he  had  sullied  the  life  he  had  given,  and  done  his  children 
the  greatest  of  injuries,  in  depriving  them  of  their  reputa- 
tion ;  and  that,  in  the  third  case,  he  had  rendered  their  life 
(so  far  as  in  him  lay)  an  insupportable  burthen,  by  furnish- 
ing  them  with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  ByoarUw. 
first  only  of  these  particulars,  the  case  of  spurious  issue. 
In  the  other  cases  the  law  does  not  hold  the  tie  of  nature 
to  be  dissolved  by  any  misbehaviour  of  the  parent;  and 
therefore  a  child  is  equally  justifiable  in  defending  the  per- 
son, or  maintaining  the  cause  or  suit,  of  a  bad  parent,  as  a 
good  one;  and  is  equally  compellable,^  if  of  sufficient 
ability,  to  maintain  and  provide  for  a  wicked  and  unnatural 
progenitor,  as  for  one  who  has  shewn  the  greatest  tender- 
ness and  parental  piety. 

11.  We  are  next  to  consider  the  case  of  illegitimate  chil-  ii.nieriti- 
dren,  or  bastards:  with  regard  to  whom  let  us  inquire, dmi. 

^  Potter's  Andq.  b.  4,  c.  15.  J  Stat.  43  Eltz.  c.  2. 

*  Sp.  L.  b.  26,  c.  5. 
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1.  Who  are  bastards.  2.  The  legal  duties  of  the  parents 
towards  a  bastard  child.  3.  The  rights  and  ipcapacities 
attending  such  bastard  children. 

1.  Who  an  L  Who  are  bastards.  Abastardi  by  our  English  laws^ 
^^  is  one  that  is  not  only  begotton,  but  bom,  out  of  lawful 
matrimony.  The  civil  and  canon  laws  do  not  allow  a  child 
to  remain  a  bastard,  if  the  parents  afterwards  intennary;^ 
and  hereiq  they  differ  most  materially  from  our  law; 
which,  though  not  so  strict  as  to  require  that  th^  child  shall 
be  begotten^  yet  makes  it  an  indispensable  condition,  to  make 
it  legitimate,  that  it  shall  be  bom,  after  lawful  wedlock. 
And  the  reason  of  our  English  law  is  surely  much  superior 
tQ  that  of  the  Roman,  if  we  consider  the  principal  end  and 
design  of  establishing  the  contract  of  marriage,  taken  in  a 
civil  light ;  abstractedly  from  any  religipus  view,  which  has 

[  455  1  >^<>^hing  to  do  with  the  legitimacy  or  illegitimacy  of  the  chil^ 
dr^n.  The  main  end  and  design  of  marriage  therefore 
being  to  ascertain  and  fix  upon  some  certain  person,  to 
whom  the  care,  the  protection,  the  maintenance,  and  the 
education  of  the  children  should  belong:  this  end  is  un- 
doubtedly better  answered  by  legitimating  all  issue  born 
after  wedlock,  than  by  legitimating  all  issue  of  the  same 
parties,  even  born  before  wedlock,  so  as  wedlock  afterwards 
ensues  ;  1.  Because  of  the  very  great  uncertainty  there  will 
generally  be,  ip  the  proof  that  the  issue  was  really  be- 
gotten by  the  same  man ;  whereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered 
it  perfecdy  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child*  2.  Because  by  the  Roman  law  a 
child  may  be  continued  a  bastard,  or  made  legitimate,  at 
the  option  of  the  father  and  mother,  by  a  marriage  ex  post 
facto  ;  thereby  opening  a  door  to  many  firauds  and  partiali- 
ties, which  by  our  law  are  prevented.  3.  Because  by  those 
laws  a  man  may  remain  a  bastard  till  forty  years  of  age, 
and  then  become  legitimate,  by  the  subsequent  marriage  of 
his  parents ;  whereby  the  main  end  of  marriage,  the  pro- 
tection of  infants,  is  totally  frustrated.  4.  Because  this  rule 
of  the  Roman  law  admits  of  no  limitations  as  to  the  time 
or  number  of  bastards  so  to  be  legitimated ;  but  a  dozen  of 
them  may,  twenty  years  after  their  birth^  by  the  subsequent 

^  Inst,  1,  10,  13.    DecreU  I,  4,  t,  17,  c.  1. 
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marriage  of  their  parents,  be  admitted  to  all  the  privileges 
of  legitimate  children.  This  is  plainly  a  great  discourage- 
ment to  the  matrimonial  state ;  to  which  one  main  induce- 
ment is  usually  not  only  the  desire  of  having  children,  but 
also  the  desire  of  procreating  lawful  heirs.  Whereas  our  con- 
stitutions guard  against  this  indecency,  and  at  the  same  time 
give  sufficient  allowance  to  the  frailties  of  human  nature. 
For,  if  a  child  be  begotten  while  the  parents  are  single, 
and  they  will  endeavour  to  make  an  early  reparation  for  the 
offence,  by  marrying  within  a  few  months  after,  our  law  is 
so  indulgent  as  not  to  bastardize  the  child,  if  it  be  born, 
though  not  begotten,  in  lawful  wedlock;  for  this  is  an 
incident  that  can  happen  but  once,  since  all  future  children 
will  be  begotten,  as  well  as  born,  within  the  rules  of  honour  [  456  ] 
and  civil  society.  Upon  reasons  like  these  we  may  sup- 
pose the  peers  to  have  acted  at  the  parliament  of  M erton, 
when  they  refused  to  enact  that  children  born  before  mar- 
riage should  be  esteemed  legitimate.^  The  Scotch  law, 
however,  conforms  to  the  civil  law  in  this  respect,  but  a 
bastard,  though  thus  legitimized  in  Scotland  cannot  inherit 
lands  in  England.™ 

From  what  has  been  said  it  appefirs,  that  all  children  By  ovr  law. 
born  before  matrimony  are  bastards  by  our  law:  so  it  is 
of  all  children  bom  so  long  after  the  death  of  the  husband, 
that,  by  the  usual  course  of  gestation,  they  could  not  be 
begotten  by  him.  But,  this  being  a  matter  of  some  uncer- 
tainty, the  law  is  not  exact  as  to  a  few  days.^^  And  this 
gives  occasion  to  a  proceeding  at  common  law,  where  a 
widow  is  suspected  to  feign  herself  with  child,  in  order  to 
produce  a  supposititious  heir  to  the  estate:  an  attempt 
which  the  rigor  of  the  Gothic  constitutions  esteemed  equi- 
valent to  the  most  atrocious  theft,  and  therefore  punished 
with  death.^  In  this  case,  with  us,  the  heir  presumptive  may 

1  Ragaveruwt  omnei  $pUeapi  mag-  apftohatm.     Stat.  20  Hen.  IIL  c.  9. 

nat€i,  ut  conuntitent  quod  noH  ante  See  the  introductioQ  to  the  great  char- 

fnatrimonium  euent  Ugitind,  tieut  ilti  ter,  edit,  Oxotu  1759,  tub  anno  1253. 
qui  nati  sunt  post  matrimonium,  quia  "*  Doe  v.  Vardill,  5  B.  &  C.  438. 

eceletia  tales  kabet  pro  legiHmit,    Et  6  Bli.  479,  N.  S.    9  BU.  32,  N.  S. 
omnes  comites  et  barones  mna  voce  re*  "  Cro.  Jac.  541. 

sponderunt,  quod  noiunt  leges  Anglic  ^  Stiernhook  de  Jure  Gothor,  L  3, 

mutare  qu<e  hucusque  luitottf  sunt  et  c.  6. 
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hsre  a  writ  de  ventre  inspiciendo,  to  examine  wbetfaer  she 
be  with  childy  or  not  ;P  and,  if  she  be,  to  keep  her  under  pro- 
per restraint,  till  delivered ;  which  is  entirely  conformable 
to  the  practice  of  the  civil  law  :4  but,  if  the  widow  be  upon 
due  examination  found  not  pregnant,  the  presumptive  heir 
shall  be  admitted  to  the  inheritance,  though  liable  to  lose 
it  again,  on  the  birth  of  a  child  within  forty  weeks  from  the 
death  of  a  husband/     But  if  a  man  dies,  and  his  widow 
soon  afler  marries  again,  and  a  child  is  bom  within  such  a 
time,  as  that  by  the  course  of  nature  it  might  have  been  the 
child  of  either  husband ;  in  this  case  he  is  said  to  be  more 
than  ordinarily  legitimate ;  for  he  may,  when  he  arrives  to 
years  of  discretion,  choose  which  of  the  fathers  he  pleases.^ 
To  prevent  this,  among  other  inconveniences,  the  civil  law 
ordained  that  no  widow  should  marry  infra  annum  luctus^ 
[  4^7  ]  CL  rule  which  obtained  so  early  as  the  reign  of  Augustas,^ 
if  not  of  Romulus :  and  the  same  constitution  was  probably 
handed  down  to  our  early  ancestors  from  the  Romans, 
during  their  stay  in  this  island ;  for  we  find  it  establish^ 
under  the  Saxon  and  Danish  governments.^ 
drSbomin     -^^  bastards  may  be  born  before  the  coverture  or  marriage 
JJ^JJ^^*  state  is  begun,  or  after  it  is  determined,  so  also  childi-en  born 
during  wedlock  may  in  some  circumstances  be  bastards..  As 
if  the  husband  be  out  of  the  kingdom  of  England,  (or,  as 
the  law  somewhat  loosely  phrases  it,  extra  quatuor  maria) 
for  above  nine  months,  so  that  no  access  to  his  wife  can  be 
presumed,  her  issue  during  that  period  shall  be  bastards^^ 
But,  generally,  during  the  coverture  access  of  the  husband 
shall  be  presumed,  unless  the  contrary  can  be  shown ;'  which 
may  however  be  proved  either  by  showing  him  to  be  else- 
where, or  that  access  did  not  take  place,  or  was  impossible : 
for  the  general  rule  is,  iprtesumitur  pro  legitimationeJ     In 
a  divorce,  a  mensa  et  tharo,  if  the  wife  breeds  children, 

P  Co.  Litt.  8.     Bract.  1,2,  c.  32.  decim  menses.  L.  L.  Etkelr,  A.  D,  1008. 

"»  Ff.  25,  tit.  4,  per  tot.  L.  L.  Canut.  c.  71. 

'  Britton.  e.66,p.  166.  *  Go.  Litt  244. 

•  Co.  Litt.  8.  «  Salk.  123,  3  P.  W. 276.  Stra,d26. 

*  Cod.  5,  9,  2.  y  5  Rep.  98.     See   Morris  v.  Da- 
^  But  the  year  was  then  only  ten  vis,  3  Car.  &  P.  216,  427  >  and  the 

months,     Ovid.  Fast.  1. 27.  Banbury  Peerage  case,  which  is  se- 

^  Sit  omuis  vidiui  sine  marito  duo-       parately  reported. 
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they  are  bastards ;  for  the  law  will  presume  the  husband  ancl 
wife  conformable  to  the  sentence  of  separation,  unless  access 
be  proved :  but,  in  a  voluntary  separation  by  agreement,  the 
law  will  suppose  access,  unless  the  negative  be  shown  J  So 
also  if  there  is  an  apparent  impossibility  of  procreation  on 
the  part  of  the  husband,  as  if  he  be  only,  eight  years  old,  or 
the  like,  there  the  issue  of  the  wife  shall  be  bastard.'  Like« 
wise,  in  case  of  divorce  in  the.  spiritual  court  a  vinculo  ma^ 
trimoniif  all  the  issue  born  during  the  coverture  are  bag** 
tards  ;^  because  such  divorce  is  always  upon  some  cause^ 
that  rendered  the  marriage  unlawful  and  nuU  from  the  ber 
ginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  h''^^  ^°^ 

of  parents  to 

children,  by  our  law ;  which  is  principally  that  of  main*  SnjS^**^ 
tenance.  For,  though  bastards  are  not  looked  upon  as  chilr 
dren  to  any  civil  purposes,  yet  the  ties  of  nature,  of  which 
maintenance  is  one,  are  not  so  easily  dissolved ;  and  they 
hold  indeed  as  to  many  other  intentions ;  as,  particuliu*ly, 
that  a  man  shall  not  marry  his  bastard  sister  or  daughter*^  [  458  ] 
The  civil  law,  therefore,  when  it  denied  maintenance  to  bas- 
tards begotten  under  certain  atrocious  circumstances,^  was 
neither  consonant  to  nature,  nor  reason ;  however  profligate 
and  wicked  the  parents  might  justly  be  esteemed. 

The  method  in  which  the  English  law  provides  mainten  Byooruw. 
nance  for  them  has  been  recently  greatly  altered.  By  the 
former  law,  when  a  woman  was  delivered,  or  declared  her- 
self with  child,  of  a  bastard,  and  would  by  oath  before  a 
justice  of  peace  charge  any  person  as  having  got  her  with 
child,  the  justice  was  to  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gave  security,  either  to 
maintain  the  child,  or  appear  at  the  next  quarter-sessions  to 
dispute  and  try  the  fact.  But  if  the  woman  died,  or  was 
married  before  delivery,  or  miscarried,  or  {U'oved  not  to  have 
been  with  child,  the  person  was  discharged :  otherwise  the 
sessions,  or  two  justices  out  of  sessions,  upon  original  applica- 
tion to  them,  might  have  taken  order  for  the  keeping  of  the 
bastard,  by  charging  the  mother  or  the  reputed  &ther  vnth 

y  Salk.  123.  0  Lord  Raym.  68.     Comb.  356. 

"  Co.  litt.  244.  •  Nov,  89,  c.  16. 

•  Ibid.  235. 
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the  payniMt  of  money  or  other  sustentation  for  that  purpose. 
And  if  such  putative  father,  or  lewd  mother,  ran  away  from 
the  parish,  the  overseers  by  direction  of  two  justices  might 
seize  their  rents,  goods,  and  chattels,  in  order  to  bring  up 
the  said  bastard  child.  Yet  such  was  the  humanity  of  the 
law,  that  no  woman  could  be  compulsively  questioned  con- 
cerning the  father  of  her  child,  till  one  month  after  her  deli* 
very :  which  kidulgence  was  however  very  frequently  a 
hardship  up<ni  parishes,  by  giving  the  parents  opportuni^ 
to  escape.  But  by  the  Poor  Law  Act,  4  &  5  Wm.  lYi 
e<  76 f  88. 69  i&  70,  ail  previous  statutes  on  this  subject  are  re* 
pealed ;  and  by  s.  71,  it  is  enacted,  that  every  child  which 
shall  be  bom  a  bastard,  after  the  pasmng  of  the  act,  shall 
follow  the  settlement  of  the  mother  until  he  shall  attain  six-^ 
teen,  or  shall  acquire  a  settlement  in  his  own  right,  and  such 
mother  shall  be  bound  to  maintain  such  child  as  part  of  her 
fiuDily,  until  sixteen  ;  and  such  liability  is  to  cease  on  mar- 
riage. By  s<  7£»  if  such  child  shall  become  chargeable  to 
the  parish  the  overseers  or  guardians  may,  after  diligent  in- 
quiry as  to  the  fether,  apply  to  the  quarter-sessions  for  axt 
order  on  the  putative  father,^  and  the  court  may  make  such 
order^  provided  the  evidence  of  the  mother  be  corroborated 
by  other  testimony,  but  such  order  shall  in  no  case  continue 
in  force  after  the  child  shall  attain  seven  years.  Provision 
is  also  made  by  the  act  for  enforcing  the  order,  (ss.  73-78.) 
3.  The  rights  3.  I  procecd  next  to  the  rights  and  incapacities  whieh 
cities  of  has-  appertain  to  a  bastards  The  rights  are  very  few,  being  only 
such  as  he  can  acqmre ;  for  he  can  inherit  iK)thing,  being 
looked  upon  as  the  son  of  nobody,  and  sometimes  called 
fiUus  nuUiuSi  sometimes  JiUus  populi.^  Yet  he  may  gain  a 
[  459  ]  surname  by  reputation,**  though  he  has  none  by  inheritance.^ 
All  other  children  have  their  primary  settlement  in  their 
Other's  parish ;  but  a  bastard,  by  ike  old  law,  was  settled  in 
the  parish  where  born,  for  he  hath  no  father.8^  How- 
ever, in  case  of  fraud,  as  if  a  woman  were  sent  either 
by  order  of  justices,  or  came  to  beg  as  a  vagrant  to  a 
parish  which  she  did  not  belong  to,  and  dropped  her 
bastard  there ;  the  bastard,  in  the  first  case,  was  settled  in 

«>  Fort,  de  L.  L.  c.  40.  '  Salk.  427. 

•  Co.  litt.  3. 
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the  parish  from  whence  she  was  illegally  removed;^  or, 
in  the  latter  case,  in  the  mother's  own  parish,  if  the  mo- 
ther be  apprehended  for  her  vagrancy  J  Bastards  also,  bom 
in  any  licensed  hospital  for  pregnant  women,  were  settled  in 
the  parishes  to  which  the  mothers  belong  ;J  and  this,  by  the 
new  poor  law,  as  we  have  just  seen,^  is  now  the  universal 
rule.  The  incapacity  of  a  bastard  consists  principally  in 
this,  that  he  cannot  be  heir  to  any  one,  neither  can  he  have 
heirs,  but  of  his  own  body ;  for  being  nuUius  JHim,  he  is 
therefore  of  kin  to  nobody,  and  has  no  ancestor  from  whom 
any  inheritable  blood  can  be  derived*  A  bastard  was  also^ 
in  strictness,  incapable  of  holy  orders ;  and,  though  that 
were  dispensed  with,  yet  he  was  utterly  disqualified  firom 
holding  any  dignity  in  the  efaurcb:^  but  this  doctrine  seems 
now  obsolete;  and  in  all  other  respects,  there  is  no  distino^ 
tionA>etween  a  bastard  ftnd  another  man.  And  really  any 
other  distinction,  but  that  of  not  inheriting,  whi<^  civil  po^ 
licy  renders  necessary,  would,  with  regatd  to  the  innocent 
offspring  of  hid  parents*  crimes,  be  odious,  unjust,  and  cruel 
to  the  last  degree :  and  yet  the  civil  law,  so  boasted  of  for 
its  equitable  decisions,  made  bastards  in  some  cases  in^ 
capable  even  of  a  gift  froni  their  parents.^  A  bastard  may, 
lastly,  be  made  Intimate,  and  capable  of  inheriting,  by  the 
transcendent  power  of  an  act  of  parliament,  and  not  other- 
wise f^  as  was  done  in  the  case  of  John  of  Gant*s  bastard 
children,  by  a  statute  of  Richard  the  second. 

^  Salk.  121.  1  Fortesc.  c.  40.    5  Rep.  58. 

«  Stat.  17  Geo  II.  c.  5.  "  Cod,  6,  67,  6. 

J  Slat.  13  Geo.  III.  c.  B%.  "  4  Inst.  36. 
^  See  ante,  p.  4d4. 
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[  460  J     The  only  general  private  relation,  now  remaming  to  be- 
SJl?ab?e^  discussed  is  that  of  guardian  and  ward ;  which  bears  a  v^ry ,. 
orthia  chap.  ^^^  rescmblance  to  the  last,  and  is  plainly  derived  out  of 
it:  the  guardian  being  only  a  temporary  parent,  that  is,  £ar, 
so  long  time  as  the  ward  is  an  infant,  or  under  age..    In. 
examining  this  species  of  relationship,  I  shall  first  con^der. 
the  different  kinds  of  guardians,  how  they  are  appoiated^. 
and  their  power  and  duty:  next,  the  difi&rent  ages  of  per- , 
sons,  as  defined  by  the  law :  and  lastly,  the  privileges  ^nd^ 
disabilities  of  an  infant,  or  one  under  age  and  subject  to.-. 
guardianship.  -  :- 

i.Thedif.        1.  The  guardian  with  us  performs  the  office  both  of  ih^  .^ 
of  guar.      tutor  and  curator  of  the  Roman  laws ;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune ;  or,  according  to  , 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  person,  the  curator  the  committee  of  the 
estate.     But  this  office  was  frequently  united  in  the  civil 
law;^  as  it  is  always  in  our  law  with  regard  to  minors, 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  distinct. 
[  461  1       ^^  ^^®  several  species  of  guardians,  the  first  are  guardians 
The  several  by  nature :  viz.  the  father  and  (in  some  cases)  the  mother  of 
^^8.    the  child.     For  if  an  estate  be  left  to  an  infant,  the  &iiher 
is  by  common  law  the  guardian,  and  must  account  to  his 
child  for  the  profits.^    And,  with  regard  to  daughters,  it 
seems  by  construction  of  the  statute  4  &  5  Ph.  &  Mar.  c.  8, 

a  Ff.  26,  4, 1.  *  Co.  LUt.  88. 
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that  the  father  might  by  deed  or  will  assign  a  guardian  to 
any  woman-child  under  the  age  of  sixteen ;  and,  if  none  be 
so  assigned^  the  mother  shall  in  this  case  be  guardian.^ 
There  are  also  guardians /or  nurture  ;^  which  are,  of  course, 
the  father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years : «  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the 
infant's  personal  estate,  and  to  provide  for  his  maintenance 
and  education,'  although  his  power  to  do  so  has  been 
questioned.^  Next  are  guardiaas  in  socage,  who  are  also 
called  guardians  by  the  common  law.  These  take  place  only 
when  the  minor  is  entitled  to  some  estate  in  lands,  and  then 
by  the  common  law  the  guardianship  devolves  upon  his  next 
of  kin,  to  whom  the  inheritance  cannot  possibly  descend; 
as,  where  the  estate  descended  from  his  father,  in  this  case 
his  uncle  by  the  mother's  side  cannot  possibly  inherit  this 
estate,  and  therefore  shall  be  the  guardian.^  For  the  law 
judges  it  improper  to  trust  the  person  of  an  in&nt  in  his 
hands,  who  may  by  possibility  become  heir  to  him ;  that 
there  may  be  no  temptation,  nor  even  suspicion  of  tempta- 
tion, for  him  to  abuse  his  trust^  The  Roman  laws  proceed 
on  a  quite  contrary  principle,  committing  the  care  of  the 
minor  to  him  who  is  the  next  to  succeed  to  the  inheritance, 
presuming  that  the  next  heir  would  take  the  best  care  of  an 
estate,  to  which  he  has  a  prospect  of  succeeding:  and  this 
they  boast  to  be  ''  summa  providential  But  in  the  mean- 
time they  seem  to  have  forgotten,  how  much  it  is  the  guar-  [  4Q2  1 
dian*8  interest  to  remove  the  incumbrance  of  his  pupil's  life 
from  that  estate  for  which  he  is  supposed  to  have  so  great 
a  regard.^    And  this  affords  Fortescue,^  and  sir  Edward 


*  3  Rep.  39.  1.7,  c.  11. 
<Co.Litt.88.  J  F/.  06,  4,1. 

*  Moor,  738.    3  Rep.  38.  ^  The  Roman  MliriBt    was  fully 

*  2  Jones,  90.    2  Lev.  163.  aware  of  this  danger,  when  he  puts 
■  Bu^  T.  Draper,   3  Atk.    631.  this  private  prayer  into  the  mouth  of 

3  Burr.  1436.  a  selfish  guardian  ^ 

*  litt  §.  133.  '-'pujnUum  ottttnam  qumn  froximui 
>  NmHqHmmeu»t0diamlieuJm»d§jur9  httrti 

alieui  remafut,  tU  quo  habeatur  sui-  ImpeUo,  espungam,    Pers.  1. 12. 

picto,  quod  pouit  v€l  velit  aiiquod  jui  ^  C.  44. 
tn  ipta  hitrtdUati  elsmare.     Glanv. 
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Coke,"^  an  ample  opportunity  for  triumph ;  they  affiri^ingf 
that  to  commit  the  custody  of  an  infant  to  him  that  is  next 
in  succession  is  "  quasi  offnum  committere  lupo,  ctd  devo- 
randutn.''^    These  guardians  in  socage,  like  those  for  nur* 
ture,  continue  only  till  the  minor  is  fourteen  years  of  age.^ 
for  then,  in  both  cases,  he  is  presumed  to  have  discretion, 
so  &r  as  to  choose  bis  own  guardian.    This  he  may  do, 
unless  one  be  appointed  by  the  father,  by  virtue  of  th^ 
statute  12  Car.  II.  c.  S4,  confirmed  by  1  Vict.  c.  ^,  a.  1, 
which,  considering  the  imbecility  of  judgment  in  children  of 
the  age  of  fourteen,  and  the  abolition  of  guardianship  in 
chivcdry  (which  lasted  till  the  age  of  twenty-one,  and  of 
which  we  shall  speak  hereafter)  enacts,  that  any  fether* 
under  age  or  of  ftill  age,  may.  by  deed  or  will  dispose -of  the 
custody  of  his  child,  either  born  or  unborn,  to  any  person, 
except  a  popish  recusant,  either  in  possession  or  reversion, 
till  such  child  attains  the  age  of  one  and  twenty  years. 
These  are  called  guardians  b^  statute^  or  testamenfarg 
guardians.     There  are  also  special  guardians  iy  custom  o( 
London,  and  other  places  ;^  but  they  are  particular  excep- 
tions, and  do  not  fall  under  the  general  law. 
The  power        The  powcr  and  reciprocal  duty  of  a  guardian  and  ward 
affu^aS'  are  the  same,  pro  tempore^  as  that  of  a  father  and  child ;  aod 
and  ward,    ^hgrgforg  J  gj^^ll  not  repeat  them :  but  shall  only  add,  th^ 
the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 
[  463  ]  him  an  account  of  all  that  he  has  transacted  on  his  behalf, 
and  must  answer  for  all  losses  by  his  wilful  default  or  neg- 
ligence.    In  order  therefore  to  prevent  disagreeable  contests 
with  young  gentlemen,  it  has  become  a  practice  for  many 
guardians,  of  large  estates  especially,  to  indemnify  themr 
selves  by  applying  to  the  court  of  chancery,  acting  under  its 
direction,  and  accounting  annually  before  the  oiBcers  of  that 
court.     For  the  lord  chancellor  is,  by  right  derived  from  the 


"  1  Inst  88. 

"  See  Stat  Hibem.  14  Hen.  III. 
This  policy  of  our  English  law  is  war- 
ranted by  the  wise  institutions  of  Solon, 
who  provided  that  no  one  should  be 
another's  guardian,  who  was  to  enjoy 
the  estate  after  his  death.  (Potter's 
Antiq.  b.  1 ,  c.  26.)    And  Gharondas, 


another  of  the  Grecian  legislators,  di- 
rected that  the  inheritance  should  go 
to  the  father's  relations*  but  the  edu- 
cation of  the  child  to  the  m6ther's ;  that 
the  guardianship  and  right  of  succes- 
sion might  always  be  kept  distinct 
(Petit  Leg.  Ait,  L  6,  t,  7.) 
"  Co.  LittSS. 
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crown,  the  general  and  supreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics ;  that  is,  of  all  such  persons  as 
have  not  discretion  enough  to  manage  their  own  concerns. 
In  case  therefore  any  guardian  abuses  his  trust,  the  court 
will  check  and  punish  him ;  nay  sometimes  will  proceed  to 
the  removal  of  him,  and  appoint  another  in  his  stead.P 

2.  Let  us  next  consider  the  ward  or  person  within  age,  ^^®o7Jf2*. 
for  whose  assistance  and  support  these  guardians  are  con- 
stituted by  law ;  or  who  it  is,  that  is  said  to  be  within  age. 
The  ages  of  male  and  female  are  different  for  difierent  pur- 
poses.   A  male  at  twehe  years  old  may  take  the  oath  of 
allegiance ;  at  fowrteen  is  at  years  of  discretion,  and  there- 
fore may  consent  or  disagree  to  marriage,  may  choose  his 
guardian,  and,  if  his  discretion  were  actually  proved,  might 
make  his  testament  of  his  pei^onal  estate ;  but  no  will  of 
any  person  under  twenty-one  executed  after  the  Ist  of 
January  1838,  shall  be  valid ;  but  at  seventeen  he  may  be  an 
executor;  and  at  twenty-one  is  at  his  a#n  disposal,  and  may 
alien  his  lands,  goods,  and  chattels.     A  female  also  at  seven  ' 
years  of  age  may  be  betrothed  or  given  in  marriage ;  at  nine 
is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity,  and 
therefore  may  consent  or  disagree  to  marriage,  and,  if  proved   . 
to  have  suiScient  discretion,  might,  before  the  recent  act,  ^ 
bequeath  her  personal  estate ;  but  this,  as  we  have  seen,  is 
now  altered;  but  Btfottrteen  she  is  at  years  of  l^al  discre- 
tion, and  may  choose  a  guardian ;  at  seventeen  may  be  execu- 
trix ;  and  at  twenty-one  may  dispose  of  herself  and  her  lands. 
So  that  full  age  in  male  or  female  is  twenty^one  years,  which 
age  is  completed  on  the  day  preceding  the  anniversary  of  a 
person's  birth ;'  who  till  that  time  is  an  infant,  and  so  styled 
in  law.    Among  the  ancient  Greeks  and  Romans  women 
were  never  of  age  but  subject  to  perpetual  guardianship,"     464«  1 
unless  when  married  **  nisi  convenissent  in  manum  viri  /' 
and,  when  that  perpetual  tutelage  wore  away  in  process  of 
time,  we  find  that,  in  females  as  well  as  males,  full  age  was 
not  till  twenty-five  years.^    Thus  by  the  constitution  of 

•  1  Sid.  424.    1  P.  Wins.  703.  27  Feb.  1 775. 

*  1  Vict.  c.  26,8.7.  •  Pott.  Amiq.  b.   4,  c,  11.     Cic. 
'  Salk.  44,  625.    LordRaym.  480.       pro  Muren.  12. 

1096.     Toderv.Sanmn,    Dmn.Proe,  Wttit.  1, 23,  1. 
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different  kingdoms^  this  period,  which  is  merely  artntrary^ 
and  jurU  poHtivi,  is  fixed  at  difierent  times.  Scotlahd 
agrees  with  England  in  this  point;  (both  probably  copyittg 
from  the  old  Saxon  constitutions  on  the  continent,  whicli 
extended  the  age  of  minority  **  ad  annum  eigerimumprifnumt 
''  et  eo  tisque  juvenes  sub  tutelam  reponunf*^)  but  in  Naples' 
they  are  of  full  age  at  eighteen;  in  France,  with  regard  to 
marriage,  not  till  twenty-one  ;  and  in  Holland  at  ttoeniy-Jive^ 
thJk'^dvi.  3*  Infants  have  vai'ioas  privileges,  and  various  disabil!'' 
XSbUitits.  ties :  but  their  very  disabilities  are  privileges ;  m  order  tof 
secure  them  from  hurting  themselves  by  their  own  impro- 
vident acts.  An  infant  when  sued  appears  to  defend  bis 
cause  by  guardian ;  for  he  is  to  defend  him  against  aH  attacks 
as  well  by  law  as  otherwise  :^  but  he  may  sue  either  by  his 
guardian,  or  prochein  amy^  his  next  friend  who  is  not  fats 
guardian.  This  prochein  amy  may  be  any  perscm  wlio  will 
undertake  the  infant's  cause;  and  it  frequently  happens, 
that  an  infant,  by  his  prochein  amy,  institutes  a  suit  in 
equity  against  a  fraudulent  guardian.  In  criminal  cases,  an 
infant  of  the  age  of  fourteen  years  may  be  capitally  punished 
for  any  capital  offence : "  but  under  the  age  of  seven  he 
cannot.  The  period  between  seven  and  fourteen  is  subject 
to  much  uncertainty  :  for  the  infant  shall,  generally  speak- 
ing, be  judged  primd  facie  innocent ;  yet  if  he  was  doH 
oapax,  and  could  discern  between  good  and  evil  at  the  time 
of  the  offence  committed,  he  may  be  convicted  and  undergo 
judgment  and  execution  of  death,  though  he  hath  not  at- 
f  465  ]  tained  to  years  of  puberty  or  discretion."*  And  sir  Matthew 
Hale  gives  us  two  instances,  one  of  a  girl  of  thirteen,  who 
was  burned  for  killing  her  mistress  ;  another  of  a  boy  still 
younger,  that  had  killed  his  companion,  and  hid  himself, 
who  was  hanged;  for  it  appeared  by  his  hiding  that  he 
knew  he  had  done  wrong,  and  could  discern  between  gotid 
and  evil:   and  in  such  cases  the  maxim  of  law  is,  diat 


^  Stiernhook.  de  jure  Sueoiium,  I,  2,  liament  to  be  of  age  at  eighMieb.    See 

C.2.    This  is  also  the  period  when  the  ante  p.  261  ^  n. 

king,  as  well  as  the  subject,  arrives  at  *  Co.  Litt.  135.  Mr^  J.Coleridge's 

full  age  in  mudem  Sweden.     Mod.  note. 

Un.  Hist.  Kxiii.  220.    Her  present  "^  1  Hal.  P.  C.  25. 

majesty  was  declared  by  act  of  par-  ^  I  Hal.  P.  C.129* 
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malitia  supplet  tBtatem,  So  also^  in  much  more  modern 
times>  a  boy  of  ten  years  old^  who  was  guilty  of  a  heinous 
murder,  was  held  a  proper  subject  for  capital  punishment, 
by  the  opinion  of  all  the  judges.* 

With  regard  to  estates  and  civil  property,  an  infant  hath 
many  privlieges,  and  this  may  be  ^id  in  general,  that  an 
infant  shall  lose  nothing  by  non-claim,  or  neglect  of  de- 
manding Iiis  right ;  nor  shall  any  other  laches  or  negli- 
g^fice  be  imputed  to  an  iiE)fant,.ezcept  in  some  very  parti- 
cular cases. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his  HowAuran 

infimt  cut 

lapds,  nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  aueno. 
any  manner  of  contract,  that  will  bind  him.  But  still  to 
all  these  rules  there  are  some  exceptions :  part  of  which  were 
just  now  mentioned  in  reckoning  up  the  different  capacities 
which  they  assume  at  different  ages :  and  there  are  others, 
a  few  of  which  it  may  not  be  improper  to  recite,  as  a  general 
specimen  of  the  whole.  And,  first,  it  is  true,  that  infants 
cannot  aliene  their  estates:  but  infant  trustees,  or  mort- 
gagees, are  enabled  to  convey,  under  th^  direction  of  the 
court  of  chancery  or  exchequer,  or  other  courts  of  equity, 
the  estates  they  hold  in  trust  or  mortgage,  to  such  person  as 
the  court  shall  appoint.7  Also  it  is  generally  true,  that  an 
infant  can  do  no  legal  act :  yet,  an  infant,  who  has  an  ad- 
vowson,  may  present  to  the  benefice  when  it  becomes  void.' 
For  the  law  in  this  case  dispenses  with  one  rule,  in  order  to 
maintain  others  of  far  greater  consequence :  it  permits  an  r  ^g  -i 
infant  to  present  a  clerk  (who,  if  mifit,  may  be  rejected  by 
the  bishop)  rather  than  either  suffer  the  church  to  be  un- 
served till  he  comes  of  age,  or  permit  the  infant  to  be  de- 
ibarred  of  his  right  by  lapse  to  the  bishop.  An  infant  may 
also  purchase  lands,  but  hb  purchase  is  incomplete :  for^ 
when  he  comes  to  age,  he  may  either  agree  or  disagree  to 
it^  as  he  thinks  prudent  or  proper,  without  alleging  any 
reason ;  and  so  may  his  heirs  after  him,  if  he  dies  without 
having  completed  his  agreement^  It  is,  farther,  generally 
true,  that  an  infant,  under  twenty-one,  can  make  no  deed 

'  Foster,  72.  »  Co.  Litt.  172. 

y  1  Wm.  IV.  c.  60.    4  &  6  VVm.  »  Ibid.  2. 

IV.C.23.    1  42  Vict  c.  69. 
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but  what  18  afterwards  voidable :  yet  in  some  cases^  he  may 
bind  himself  apprentice  by  deed  indented  or  indentures,  for 
seven  years;  and^  be  may  by  deed  or  will  appoint  a 
guardian  to  his  children,  if  he  has  any.  Lastly,  it  is  gene- 
rally true,  that  an  infant  can  make  no  other  contract  that 
will  bind  him :  yet  he  may  bind  himself  to  pay  for  his  ne- 
cessary meat,  drink,  apparel,  physic,  and  such  other  neces- 
saries ;  and  likewise  for  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards.^  And  thus 
much,  at  present,  for  the  privileges  and  disabilities  of 
infants. 

^  Stat  5  Eliz.  c.  4.    43  Elis.  c.  2.      Zauch  v.  Parsont,  3  Barr.  1794. 
Cro.  Car.  179.  *  Co.  litu  172. 

*  Stat.  12  Car.  II.  c.  24.     And  see 


Ch.  XVUh]  OF  CORPORATIONS.  503 


CHAPTER    THE    EIGHTEENTH. 


OF    CORPORATIONS. 


We  have  hitherto  considered  persons  in  their  natural  [  ^7  ] 
capacities,  and  have  treated  of  their  rights  and  duties.     But,  JJ^?^™' 
as  all  personal  rights  die  with  the  person ;  and,  as  the  ne-  ^I^JS^' 
cessary  forms  of  investing  a  series  of  individuals,  one  after 
another,  with   the  same  identical    rights,  would  be  very 
inconvenient,  if  not    impracticable ;    it    has    been    found 
necessary,  when  it  is  for  the  advantage  of  the  public  to 
have  any  particular  rights  kept  on  foot  and  continued,  to 
constitute  artificial  persons,  who  may  maintain  a  perpetual 
succession,  and  enjoy  a  kind  of  legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  JJ^poSu* ^ 
corporate,  (corpora  corporata)  or  corporations  :  of  which  ^^^^ 
there  is  a  great  variety  subsisting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce ;  in  order  to  preserve 
entire  and  for  ever  those  rights  and  immunities,  which,  if 
they  were  granted  only  to  those  individuals  of  which  the 
body  corporate  is  composed,  would  upon  their  death  be 
utterly  lost  and  extinct.  To  shew  the  advantages  of  these 
incorporations,  let  us  consider  the  case  of  a  college  in  either 
of  our  universities,  founded  ad  studendum  et  orandum,  for 
the  encouragement  and  support  of  religion  and  learning. 
If  this  were  a  mere  voluntary  assembly,  the  individuals 
which  compose  it  might  indeed  read,  pray,  study,  and  per- 
form scholastic  exercises  together,  so  long  as  they  could 
agree  to  do  so :  but  they  could  neither  firame,  nor  receive  [  ^^  ] 
any  laws  or  rules  of  their  conduct ;  none  at  least,  which 


904  or  ddRYmiAitoiffl.  ^Oau  sf in. 

would  have  any  binding  force,  for  want  of  a  coercive  power 
to  create  a  sufficient  obligation.    Neidier  conld  they  be 
capable  of  retaining  any  privileges  or  immimities :  £>r^  if 
such  privileges  be  attacked,  which  of  all  this  unconnected 
assembly  has  the  right,  or  ability,  to  defend  tbem?    Aad, 
when  they  are  dispersed  by  death  or  otherwise,  how  dudl 
they  transfer  these  advantages  to  another  set  of  students 
equally  unconnected  as  themselves  ?   So  also,  with  regard  to 
holding  estates  or  other  property,  if  land  be  gtranted  ion  ike 
purposes  of  religion  or  learning  to  twenty  individoah  dot 
incorporated,  there  is  no  legal  way  of  continuing  the  pro- 
perty to  any  other  persons  for  the  same  purposes,  but  by 
endless  conveyances  from  one  to  the  other,  as  often  as  the 
hands  are  changed.     But  when  they  are  consolidated  and 
united  into  a  corporation,  they  and  their  successors  «retlieii 
considered  as  one  person  in  law :  as  one  person,  tbey  have 
one  ndll,  which  is  collected  from  the  sense  tft  tbe  majority 
of  the  individuals:  this  one  will  may  establish  tules^and 
orders  for  the  regulation  of  the  whole,  which  are  a  sort  of 
municipal  laws  of  this  little  republic ;  or  rules  and  stSEtotes 
may  be  prescribed  to  it  at  its  creation,  which  are  theti  tti 
the  place  of  natural  laws :  the  privileges  and  katnuniUes, 
the  estates  and  possessions,  of  the  corporationi  when  JORioe 
vested  in  them,  will  be  for  ever  vested,  without  any: 
conveyance  to  new  successions ;  for  all  the  individual 
bers  that  have  existed  from  the  foundation  to  the  preaent 
time,  or  tliat  shall  ever  hereafter  exist,  are  but  one  paraon 
in  law,  a  person  that  never  dies :  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  whkh  onm- 
pose  it  are  changing  every  instant* 
which  wen      The  houour  of  originally  inventing  these  poBtieal  oon- 
biyente/br  stitutions  entirely  belongs  to  the  Romans.    They  vrere-in- 
'  troduced,  as  Plutarch  says,  by  Noma  f  who  findings  upon 
his  aiccession,  the  city  torn  to  pieces  by  the  two  rival  fab- 
tions  of  Sabines  and  Romans,  thought  it  a  prudent  and 
politic  measure  to  subdivide  these  two  into  many  smaller 
[  469  ]  ones,  by  instituting  separate  societies  of  every  manual  trade 
and  profession.    They  were  afterwards  much  oonaiderod  by 
the  civil  law,*  in  which  they  were  called  umoersiimi^f^m 
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forming  one  whole  out  of  many  individuals;  or  collegia^ 
from  being  gathered  together :  they  were  adopted  also  by 
the  canon  law,  for  the  maintenance  of  ecclesiastical  discip- 
line f  and  from  them  our  spiritual  corporations  are  derived. 
But  our  laws  have  considerably  refined  and  improved  upon  imt  impror- 

aH  nn  tnr  #kM 

the  invention,  according  to  the  usual  genius  of  the  English  sngusii. 
nation :  particularly  with  regard  to  sole  corporations,  con- 
sisting of  one  person  only,  of  which  the  Roman  lawyers  had 
no  notion ;  the  maxim  being  that  "  tresfacituii  colleffium.^ 
Though  they  held,  tbat  \  if  a  corporation,  originally  consist- 
ing of  three  persons,  be  reduced  to  one,  *^  ri  universitcu  ad 
*^  unum  redU,**  it  nuty  still  subsist  as  a  corporation,  '*  et  stet 
**  nomen  univerHtatis.**^ 

Before  we  proceed  to  treat  of  the  several  incidents  of  ^JJ^  ^ 
corporations,  as  regarded  by  the  laws  of  England,  let  us  Jjj^^^ 
first  take  a  view  of  the  several  sorts  of  them  ;  and  then  we  ">*»o*«- 
sliall  be  better  enabled  to  apprehend  their  respective  qualities. 

The  first  division  of  corporation  is  into  aggregate  and 
eole.  Corporations  aggregate  consist  of  many  persons 
united  together  into  one  society,  and  are  kept  up  by  a  per- 
petual succession  of  members,  so  as  to  continue  for  ever : 
of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the 
bead  and  fellows  of  a  college,  the  dean  and  chapter  of  a 
cathedral  church.  Corporations  sole  consist  of  one  person 
only  and  his  successors,  in  some  particular  station,  who  are 
incorporated  by  law,  in  order  to  give  them  some  legal 
capacities  and  advantages,  particularly  that  of  perpetuity, 
which  in  their  natural  persons  they  could  not  have 
bad.  In  this  sense  the  lung  is  a  sole  corporation :  ^  so  is  a 
bishop :  so  are  some  deans,  and  prebendaries,  distinct  from 
their  several  chapters :  and  so  is  every  parson  and  vicar. 
And  the  necessity,  or  at  least  use,  of  this  institution  will  be 
very  apparent,  if  we  consider  the  case  of  a  parson  of  a  [  4>70  ] 
church.  At  the  original  endowment  of  parish  churches, 
the  freehold  of  the  church,  the  churchyard,  the  parsonage 
house,  the  glebe,  and  the  tithes  of  the  parish,  were  vested 
in  the  then  parson  by  the  bounty  of  the  donor,  as  a  tern- 
floral  recompense  to  him  for  his  spiritual  care  of  the  inha- 
bitants, and  with  biteni  that  the  same  emoluments  should  ever 

*  Ff.  50.  16,  8.  •  FJ\  3, 4. 7.  *  Co.  Litt.  43. 
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afterwards  continue  as  a  recompense  for  the  same  care.  But 
how  was  this  to  be  effected  ?  The  freehold  was  vested  in  the 
parson ;  and|  if  we  suppose  it  vested  in  his  natural  d^pacity, 
on  his  death  it  might  descend  to  his  heir^  and  would  be 
liable  to  his  debts  and  incumbrances :  ori  at  best,  the  heir 
might  be  compellable^  at  some  trouble  and  expense,  to  con- 
vey these  rights  to  the  succeeding  incumbent  The  law 
therefore  has  wisely  ordained,  that  the  parson,  qtuitenus 
parson,  shall  never  die,  any  more  than  the  king ;  by  mak«- 
ing  him  and  his  successors  a  corporation.  By  which  means 
all  the  original  rights  of  the  parsonage  are  preserved  entire 
to  the  successor :  for  the  present  incumbent,  and  his  pre- 
decessor who  lived  seven  centuries  ago,  are  in  law  one  and 
the  same  person ;  and  what  was  given  to  the  one  was  given 
to  the  other  also, 
i^to  oDciesi.  Another  division  of  incorporations,  either  sole  or  aggre- 
fa^^*^^  gate,  is  into  eccleriaatioal  and  lay.  Ecclesiastical  corpora- 
tions are  where  the  members  that  compose  it  are  entirely 
spiritual  persons ;  such  as  bishops  ;  certain  deans,  and  pre- 
bendaries ;  all  archdeacons,  parsons,  and  vicars ;  which  are 
sole  corporations :  deans  and  chapters  at  present,  and  for- 
merly prior  and  convent,  abbot  and  monks,  and  the  like, 
bodies  aggregate.  These  are  erected  for  the  furtherance  of 
Lay  corpo.  religion,  and  perpetuating  the  rights  of  the  church.  Lay 
eith^ci^  corporations  are  of  two  sorts,  civil  and  ekemasynary*  The 
synary.  civil  are  such  ss  are  erected  for  a  variety  of  temporal  pur- 
poses. The  king,  for  instance,  is  made  a  corporation  to 
prevent  in  general  the  possibility  of  an  ifUerregnum  or  va- 
cancy of  the  throne,  and  to  preserve  the  possessions  of  the 
crown  entire;  for,  immediately  upon  the  demise  of  one 
king,  his  successor  is,  as  we  have  formerly  seen^  in  fiiU 
possession  of  the  regal  rights  and  dignity.  Other  lay  cchv 
r  471  1  P<>i*^^i^"s  ^^^  erected  for  the  good  government  of  a  town 
or  particular  district,  as  a  mayor  and  commonalty,  bailifi* 
and  burgesses,  or  the  like :  some  for  the  advancement  and 
regulation  of  manufactures  and  commerce ;  acTthe  trading 
companies  of  London,  and  other  towns :  and  some  for  the 
better  carrying  on  of  divers  special  purposes;  as  church- 
wardens, for  conservation  of  the  goods  of  the  parish;  the 
college  of  physicians  and  company  of  surgeons  |n  London, 
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for  the  improvement  of  the  medical  science;  the  royal 
society^  for  the  advancement  of  natural  knowledge ;  and  the 
society  of  antiquaries,  for  promoting  the  study  of  antiqui- 
ties. And  among  these  I  am  indined  to  think  the  general 
corporate  bodies  of  the  universities  of  Oxford  and  Cam- 
bridge must  be  ranked :  for  it  is  clear  they  are  not  spiritual 
or  ecclesiastical  corporations,  being  composed  of  more  lay- 
men than  clergy :  neither  are  they  eleemosynary  foundations, 
though  stipends  are  annexed  to  particular  magistrates  and 
professors,  any  more  than  other  corporations  where  the 
acting  officers  have  standing  salaries ;  for  these  are  rewards 
fTO  opera  et  labare,  not  charitable  donations  only,  since 
every  stipend  is  preceded  by  service  and  duty :  they  seem 
therefore  to  be  merely  civil  corporations.  The  eleemosy- 
nary sort  are  such  as  are  constituted  for  the  perpetual  dis- 
tribution of  the  free  alms,  or  bounty,  of  the  founder  of  them 
to  such  persons  as  he  has  directed.  Of  this  kind  are  all 
hospitals  for  the  maintenance  of  the  poor,  sick,  and  impo- 
tent; and  all  colleges,  both  in  our  universities  and  out*  of 
them :  which  colleges,  are  founded  for  two  purposes ; 
1.  For  the  promotion  of  piety  and  learning  by  proper  re- 
gulations and  ordinances.  2,  For  imparting  assistance  to 
the  members  of  those  bodies,  in  order  to  enable  them  to 
prosecute  their  devotion  and  studies  with  greater  ease  and 
assiduity.  And  all  these  eleemosynary  corporations  are, 
strictly  speaking,  lay  and  not  ecclesiastical,  even  though 
composed  of  ecclesiastical  persons,'  and  although  tliey  in 
some  things  partake  of  the  nature,  privileges,  and  restric- 
tions of  ecclesiastical  bodies. 

Having  thus  marshalled  the  several  species  of  corpora-  [  472  ] 
tions,  let  us  next  proceed  to  consider,  1.  How  corporations, 
in  general,  may  be  created.    8.  What  are  their  powers,  ca- 
pacities, and  incapacities.     3.  How  corporations  are  visited. 
And  4.  How  they  may  be  dissolved. 

1.  Corporations,  by  the  civil  law,  seem  to  have  '^^^^  *•  ^SSm '" 
created  by  the  mere  act,  and  voluntary  association  of  their  ^^^ 
members;  provided  such  convention  was  not  contrary  to  law, 
for  then  it  was  iUicitum  collegium,^    It  does  not  appear  that 

'  Such  as  at   Manchester,   Eton,  '  1  Lord  Raym.  6. 

Winchester,  &c.  »  Ff.  47,  22,  1.    Neque  $oeittas. 


I 


608  0«  COHPOIIATIONS.  [Qffv.OCVfll. 

Ui0  prince's  consent  was  necessary  to  be  actually  giveii  to  tbo 
foundation  of  them;  but  merely  that  the  original  founders 
0[  these  voluntary  and  friendly  societies  (for  th^y  wei^e  Uttle 
feoore  than  such)  should  not  establish  any  meetings  in  oppPr 
rition  to  the  laws  of  the  state.  .      .  ;. 

^S^Jum  ^^^*  ^'^  ^^  ^^  England,  the  king's  consent  is  sjpisolatdy 
I'^ccMVT.  necessary  to  the  erection  of  any  corporation,  either  implied]^ 
or  expressly  given*^  The  lung's  implied,  consetnt.  is  tQ  be 
fiHind  in  corporations  which  ejsist  by  force  of  the  cmmfm 
kui>0  to  which  our  former  kings  are  supposed  to  have  pv^ 
their  concurrence;  common  law  being  nothing  else.  but^Ci;^- 
ftom^  arising  from. the  universal  agreement  of  Uie  whole<x>m- 
munity.  Of  this  sort  are  the  king  himselfi  all  fajsbops,  par- 
wnfi^  vicarsj .churchwardensi  and  some: others;  who  by  cpni- 
mon  law  have  ever  been  held  (as  &r  as  pur  books  ;caa^5^]9r 
us)  to  have  been  corporations,  virtuts  qficU:  and  thiamin- 
pprporation  is  so  inseparably  annexed  to  their  olBceSt  ihat 
we  cannot  frame  a  complete  legal  idea  of  any  of  these  pei^- 
;  aoQSj  but  we  must  also  have  an  idea  of  a  corporation,  capal^ 
[  473  ]  ^o  transmit  Uis  rights  to  his  successors,  at  the.  saoie  4Ame. 
Another  method  of  impUcationj  whereby  the  king's  consent 
is  presumed,  is  as  to  all  corporations  by  jprescr»piftm,,macb 
as  the  city  of  London,  and  many  otherS|^  which -hav^ei^st^4 
as  corporations,  time  whereof  the  memory  of -maa  .rimn^tfi 
not  to  the  contrary ;  and  therefore  are  looked  uppnial^w.to 
be  well  created.  For  though  the  members  thereof  can  sh^w 
no  legal  charter  of  incorporaUon,  yet  in  cases  xifaucbibij^ 
antiquity  the  law  presumes  there  once  waa  one :  and:that.b!y 
the  variety  of  accidents,  which  a  length  .<tf  tiboe  mayjjuro- 
duce,  the  charter  is  lost  or  destroyed*  The.  methods  by 
which  the  king's  consent  is  expressly  given,.  aj9e  either  )iy 
act  (^parliament  or  charter.  By  act  of  pfu*liawen^  of 
which  the  royal  assent  is  a  necessary  ingredient,  corporal- 

n^U€  collegium,  neque  hufusmodi  COT'  abTe    privileges,   abdut'dke^fi^V^th 

jnu  poMtim  omnibu$  habev  wmeeditur  ;  century  ^  (Roberts.  Oha.  Vvi.  30^)  to 

nmm  tt  Ugibu$,  €t  ienatia  eormUtb,  9t  which  the  consent  of  fite.  ktMk  soTcr- 

prindpalibus  Mnttitutimibui  m  r€t  eign  wu  al»80Ultl7;iiKei|ia9»^  nuiy 

eoercetur    Ff,  3,  4, 1.  of  his  prerogative  and  jnvfmi^  ^rere 

^  Cities  and  towns  were  first  erected  thereby  eonsidertbly.^iminisM*' 
into  corporate  communities  on  the  con-  >  2  Inst.  330. 

'Hnent,  and  endowed  with  many  valu-  ^       ....  j^   '^ 
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tiohs  may  undoubtedly  be  created :}  but  it  is  observable/ thilt 
(till  of  late  years)  most  of  those  statutes,  which  are  usually 
cited  as  having  created  corporationsf,  do  either  confirm  sudh 
as  have  been  before  created  by  the  king ;  as  in  the  case  of 
the  college  of  physicians  erected  by  charter  10  Hen.  VIIL*^ 
which  charter  was  afterwards  confirmed  in  parliament  ;^  or, 
they  permit  the  king  to  erect  a  corporation  in  fatura  with 
6uch  and  such  power*;  as  is  the  case  of  the  bank  of  Ehg* 
land,™  and  the  society  of  the  British  fishery.*  So  that  the 
immediate  creative  act  was  usually  performed  by  the  king 
alone,  in  virtue  of  his  royal  prerogative.® 

All  the  cither  methods  therefore  whereby  corporations  ^^g^ 
exist,  by  common  law,  by  prescription,  and  by  act  of  par*- °J^^"' 
liament,  are  for  the  most  part  redudble  to  this  of  the  king^i  £^f  i2! 
letters  patent,  or  charter  of  incorporation.    The  king's  crea^  *•"  p*^*- 
tion  may  be  performed  by  the  words  *^  creamus,  erigimM, 
**  fundamusy  incorporamus,**  ot  the  like.   Nay  it  is  held,  that 
if  the  king  grants  to  a  set  of  men  to  have  gildam  mereatd^ 
riam,  a  mercantile  meeting  or  assembly,i^  this  is  alon^  snflfe.  [  474  ] 
cient  to  incorporate  and  establish  them  for  ever.<i  i 

By  a  very  recent  statute,  6  &  6  Wm.  IV.  c.  76,  which,  MuiUcipid 
however,  is  of  more  importance  On  political  than  legal  consi-  ^S^Th6^ 
derations;  the  municipal  corporations  throujghout  England cTSi.^' 
and  Wales  are  regulated,  much  increased,  extended,  and  re- 
modelled, those  of  Scotland  having  been  dealt  with  by  the  sta- 
tute 8&4f  Wm.  IV.  cc.  76  &  77.    The  corporate  body  are 
elected  by  burgesses,  who  are  all  male  persons  of  fiiU  age,  who 
on  the  last  day  of  August  in  any  year,  have  occupied  houses  and 
shops  rated  for  three  years  to  the  relief  of  the  poor,  if  they 
be  resident  householders  within  seven  miles  of  the  borough, 
(s.  9).     On  the  6th  day  of  September  in  every  year  the 
overseers  are  to  make  an  alphabetical  list,  called  the  ''  Bur- 
gess list,**  of  all  persons  entitled  to  be  burgesses,  (s.  15); 
which  list  is  to  be  revised  by  the  mayor  and  two  assessors 

I  10  Rep  39.     1  Roll.  Abr.  512.  a  frftteniity,  deriTed  from  Uie  Yerb 

*  8  Rep.  114.  Jilbaa  to  pay,  beeame  erery  man 
>  14  &  15  Hen.  VIII.  c.6.  paid  hii  share  towards  the  expenses 
"*  Stat.  5  &  6W.  &  M.  e.20.  of  the  community.  And  hence  their 
*'  8ut  33  Geo.  IL  e.  34.  place  of  meeting  is  fiequentiy  called 

*  See  page  384.  the  Guild  or  Guild  httlL 

»  Gild,  signified  among  the  Saxons  «  10  Rep.  3a     1  Roll.  Abr.  513. 
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between  the  Ist  and  15th  of  October,  and  this  list  is  to  be 
complete  on  the  ^^nd  of  October,  (s.  22) ;  and  in  the  month 
of  November  a  certain  number  of  aldermen  and  councillors 
are  to  be  annually  elected,  and  to  go  out  by  rotation,  (ss.  25 
&  36).  The  various  provisions  of  this  act  need  not  here  be 
detuled.  It  seems  sufficient  to  observe,  that  they  r^u- 
late  the  power  of  the  council  and  its  officers,  the  adminis- 
tration of  justice,  and  the  mode  of  dealing  with  the  fiinds 
and  property  of  the  corporation.  This  act  has  been 
amended  by  the  7  Wm.  IV.  and  1  Vict.  c.  78. 
Howfiur  pur-      The  parliament,  we  observed,  by  its  absolute  and  transoend- 

Uamenthas  *^  i  /• 

incorpo-  aut  authority,  may  perform  the  act  of  incorporation,  or  any 
other  act  whatsoever :  and  actually  did  perform  it  to  a  great 
extent,  by  statute  39  Eliz.  c.  5,  which  incorporated  all  hospi- 
tals and  houses  of  correction  founded  by  charitable  persons, 
without  farther  trouble :  and  the  same  has  been  done  in  other 
cases  of  charitable  foundations.  But  otherwise  it  has  not 
formerly  been  usual  thus  to  intrench  upon  the  prerogative 
of  the  crown,  and  the  king  may  prevent  it  when  he  pleases, 
by  refusing  his  assent  to  the  bill.  And,  in  the  particular 
instance  before-mentioned,  it  was  done,  as  sir  Edward  Coke 
observes,'  to  avoid  the  charges  of  incorporation  and  licenses 
of  mortmain  in  small  benefactions ;  which  in  his  days  were 
grown  so  great,  that  they  discouraged  many  men  from  un- 
dertaking these  pious  and  charitable  works. 
T^eking^  The  king  (it  is  said)  may  grant  to  a  subject  the  power  of 
^^p«^*2^of  erecting  corporations,^  though  the  contrary  was  formerly 
porations.  held  :*  that  is,  he  may  pennit  the  subject  to  name  the  persons 
and  powers  of  the  corporation  at  his  pleasure;  but  it  is 
really  the  king  that  erects,  and  the  subject  is  but  the  instru- 
ment :  for  though  none  but  the  king  can  make  a  corporation, 
yet  qui  facit  per  aUum,  facit  per  se.^  In  this  manner  the 
chancellor  of  the  university  of  Oxford  has  power  by  charter 
to  erect  corporations ;  and  has  actually  often  exerted  it,  in 
the  erection  of  several  matriculated  companies,  now  subsist- 
ing, of  tradesmen  subservient  to  the  students. 
tion°S^'        When  a  corporation  is  erected,  a  name  must  be  given  to 

have  a 

name.  r  ^  Inst.  722.  t  Yearbook,  2  Hen.  VII.  13. 

•  Bro.  Abr.  tit,  Prerog.53,   Viner.  "  10  Rep.  33. 

Prerag,  38,  pi.  16. 
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it;  and  by  that  name  alone  it  must  sue^  and  be  sued,  and  do 
all  legal  acts ;  though  a  very  minute  variation  therein  is  not  [  475  ] 
material.^  Such  name  is  the  very  being  of  its  constitution ; 
and,  though  it  is  the  will  of  the  king  that  erects  the  corpo- 
ration, yet  the  name  is  the  knot  of  its  combinationi  without 
which  it  could  not  perform  its  corporate  fimctions.^  The 
name  of  incorporation,  says  sir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptism  ;  and  therefore  when  a  private 
founder  gives  his  college  or  hospital  a  name,  he  does  it  only 
as  a  godfather;  and  by  that  same  name  the  king  baptizes 
the  incorporation.' 

II.  After  a  corporation  is  so  formed  and  named,  it  ac-  ii.The 

,  ...        rijrhts  and 

quires  many  powers,  rights,  capacities,  and  incapacities^  incapacities 
which  we  are  next  to  consider.  Some  of  these  are  necessa-  ration, 
rily  and  inseparably  incident  to  every  corporation ;  which  in« 
cidents,  as  soon  as  a  corporation  is  duly  erected,  are  tacitly 
annexed  of  course.^  As,  1.  To  have  perpetual  succession. 
This  is  the  very  end  of  its  incorporation :  for  there  cannot 
be  a  succession  for  ever  without  an  incorporation;'  and 
therefore  all  aggregate  corporations  have  a  power  necessarily 
implied  of  electing  members  in  the  room  of  such  as  go  off.* 
2»  To  sue  or  be  sued,  implead  or  be  impleaded,  grant  or  re* 
ceive,  by  its  corporate  name,  and  do  all  other  acts  as  na- 
tural'persons  may.  3.  To  purchase  lands,  and  hold  themt 
for  the  benefit  of  themselves  and  their  successors,  which  two 
are  consequential  to  the  former.  4.  To  have  a  common  seal. 
For  a  corporation,  being  an  invisible  body,  cannot  manifest 
its  intentions  by  any  personal  act  or  oral  discourse ;  it  there- 
fore acts  and  speaks  only  by  its  common  seal.  For,  though 
the  particular  members  may  express  their  private  consents  to 
any  act,  by  words,  or  signing  their  names,  yet  this  docs  not 
bind  the  corporation :  it  is  the  fixing  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the  individuals,  who 
compose  the  community,  and  makes  one  joint  assent  of  the 
whole.^  5.  To  make  by-laws  or  private  statutes  for  the  bet- 
ter government  of  the  corporation ;  which  are  binding  upon  [  476  ]| 

^  10  Rep.  122.  ■  10  Rep.  26. 

^  Gilb.  Hi»t.  C.  P.  182.  •  1  Roll.  Abr,  614. 

'  10  Rep.  28.  ^  Dav.  44.  48. 
y  Ibid.  30.     Hob.  211. 
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themselves,  unless  contrary  to  the  laws  of  the  land,  and  then 
they  are  void.  This  is  also  included  by  law  in  the  very  act 
of  incorporation  :^  for,  as  natural  reason  is  given  to  the  na- 
tural body  for  the  governing  it,  so  by-laws  or  statutes  are  ^ 
sort  of  political  reason  to  govern  the  body  politic  And 
this  right  of  making  by-laws  for  their  own  government,  not 
contrary  to  the  law  of  the  land,  was  allowed  by  the  law  ff 
the  twelve  tables  at  Rome.^  But  no  trading  company  is^ 
with  us,  allowed  to  make*  by-laws,  which  may  aflfect  the 
king's  prerogative,  or  the  coifimon  profit  of  the  people, 
under  penalty  of  40/.  unless  they  be  approved  by  the  chan- 
cellor, treasurer,  and  chief  justices,  or  the  judges  of  assize 
in  their  circuits :  and,  even  though  they  be  so  aj^roved,  still 
if  contrary  to  law  they  are  void.®  These  five  powers  are  in* 
separably  incident  to  every  corporation,  at  least  to  every 
corporation  cygregaie,  for  two  of  them,  though  they  may 
be  practised,  yet  are  very  unnecessary  to  a  corporation  «ofe  ,* 
viz.  to  have  a  corporate  seal  to  testify  his  sole  assent,  and 
to  make  statutes  for  the  regulation  of  his  own  conduct. 
By  statute  6  Geo.  IV.  c.  91,  amended  by  stat.  4  &  5  Wnw 
Lettmpa.  IV.  c.  94,  s.  1,  the  king  is  authorized,  by  letters  patent,  un- 
•  Geo.  IV.  der  the  great  seal,  to  grant  to  any  company  associated 
together  for  any  trading,  literary,  charitable,  or  other  pur- 
poses, although  not  incorporated,  any  privileges,  which, 
according  to  the  rules  of  the  common  law,  it  would  be  com- 
petent for  his  majesty  to  grant  to  any  such  company  by  any 
charter  of  incorporation.  The  provisions  of  this  act  are 
also  extended  by  the  statute  1  Vict.  c.  73. 
Privileges  There  are  also  certain  privileges  and  disabilities  that  attend 
ties  which  au  aggregate  corporation,  and  are  not  applicable  to  such  as 
attend  an  are  sole ;  the  reason  of  them  ceasing,  and  of  course  the  law. 
corporation.  It  must  always  appear  by  attorney ;  for  it  cannot  appear  in 
person,  being,  as  sir  Edward  Coke  says,'  invisible,  and  ex- 
isting only  in  intendment  and  consideration  of  law.  It  can 
neither  maintain,  or  be  made  defendant  to,  an  action  of  bat- 
tery or  such  like  personal  injuries :  for  a  corporation  can 

•  Hob.  211.  •  Stat,  19  Hen.  VU.  c.  7.  11  Rep. 

'  Sodales  legem   quam  volent,  dutn  54. 

ne  quid  ex  publiea  lege    corrumpant,  '  10  Rep.  32. 
tibi  ferunto. 
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neither  beatf  nor  be  beaten,  in  its  body  politic?  A  corpo- 
ration cannot  commit  treaeoni  or  felony,  or  other  crime,  in 
its  corporate  capacity  :^  though  its  members  may,  in  their 
distinct  individual  capacities.^  Neither  is  it  capable  of  suffer- 
inf;  a  traitor's  or  felon's  punishment,  for  it  is  not  liable  to  [  4«77  ] 
corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  administrator,  or  perform 
any^  personal  duties ;  for  it  cannot  ^take  an  oath  for  the  due 
execution  of  the  office.  It  cannot  be  seised  of  lands  to  the 
use  of  another  ;i  for  such  kind  of  confidence  is  foreign  to 
the  end  of  its  institution*  Neither  can  it  be  committed  to 
prison  ;^  for  its  existence  being  ideal,  no  man  can  apprehend 
<»r  arrest  it  And  therefore  also  it  cannot  be  outlawed :  for 
outlawry  always  supposes  a  precedent  right  of  arresting, 
which  has  been  defeated  by  the  parties  absconding,  and  that 
also  a  coporation  cannot  do :  for  which  reasons  the  proceed- 
ings to  compel  a  corporation  to  appear  to  any  suit  by  attor- 
ney are  always  by  distress  on  their  lands  and  goods.^  Nei- 
ther can  a  corporation  be  excommunicated ;  for  it  has  no 
soul,  as  is  gravely  observed  by  sir  Edward  Coke:™  and 
therefore  also  it  is  not  liable  to  be  summoned  into  the  eccle- 
siastical courts  upon  any  account;  for  those  courts  act  only 
pro  sahite  aninup,  and  their  sentences  can  only  be  enforced 
by  spiritual  censures :  a  consideration,  which,  carried  to  its 
full  extent,  would  alone  demonstrate  the  impropriety  of  these 
courts  interfering  in  any  temporal  rights  whatsoever. 

There  are  also  other  incidents  and  powers,  which  belong  incidents 
to  some  sort  of  corporations,  and  not  to  others.    An  aggre-  which  be. 
gate  corporation  may  take  goods  and  chattels  for  the  benefit  corpom 
of  themselves  and  their  successors,  but  a  sole  corporation 
cannot  :>^  for  such  moveable  property  is  liable  to  be  lost  or 
embezzled,  and  would  raise  a  multitude  of  disputes  between 
the  successor  and  executor;  which  the  law  is  careful  to 
avoid.     In  ecclesiastical  and  eleemos}mary  foundations,  the 

■  Bro.  Abr.  tit.  Corporation,  63.  J  Bro.  Abr,  tit.  Ftoffm,  al  tiM,  40. 

^10  Rep.  32.  Bacon  of  Uses,  347. 

*  The  civil  law  also  ordains  that,  for  ^  Plowd.  538. 

the  miibehayioiir  of  a  body  corporate,  '  Bro.  Abr,  tit.  Corporation,  11  Out" 

the  directors  only  shall  be  answer-  latory,  72. 
able  in  their  personal  capacities,  Ff,         ™  10  Rep.  32. 
4,  3, 15.  *  Co.  Litt.  46. 
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king  or  the  founder  may  give  them  rules^  laws^  statutes,  and 
ordinances,  which  they  are  bound  to  observe:  but  corpo^ 

[  478  J  rations  merely  lay,  constituted  for  civil  purposes,  are  subject 
to  no  particular  statutes ;  but  to  the  common  law,  and  to 
their  own  bye-laws,  not  contrary  to  the  laws  of  the  realm.^ 
Aggregate  corporations  also,  that  have  by  their  constitution 
a  head,  as  a  dean,  warden,  master,  or  the  like,  cannot  do 
any  acts  during  the  vaq§ncy  of  the  headship,  except  only 
appointing  another:  neither  are  they  then  capable  of  re* 
ceiving  a  grant ;  for  such  corporation  is  incomplete  without 
a  head.P  But  there  may  be  a  corporation  aggregate  con* 
stituted  without  a  head:^  as  the  collegiate  church  of  South- 
well in  Nottinghamshire,  which  consists  only  of  preben- 
daries ;  and  the  governors  of  the  Charter-house,  London* 
who  have  no  president  or  superior,  but  are  all  of  equal 
authority.  In  aggregate  corporations  also,  the  act  of  the 
major  part  is  esteemed  the  act  of  the  whole.'  By  the  civil 
law  this  major  part  must  have  consisted  of  two-thirds  of  the 
whole;  else  no  act  could  be  performed:*  which  perhaps 
may  be  one  reason  why  they  required  three  at  least  to  mske 
a  corporation.  But,  with  us,  any  majority  is  sufficient  to 
determine  the  act  of  the  whole  body.  And  whereas,  not- 
withstanding the  law  stood  thus,  some  founders  of  corpo<- 
rations  had  made  statutes  in  derogation  of  the  common 
law,  making  very  frequently  the  unanimous  assent  of  the 
society  to  be  necessary  to  any  corporate  act ;  (which  king 
Henry  VIII.  found  to  be  a  great  obstruction  to  his  pro- 
jected scheme  of  obtaining  a  surrender  of  the  lands  of  eo-- 
clesiastical  corporations)  it  was  therefore  enacted  by  statute 
33  Hen.  VIII.  c.  27,  that  all  private  statutes  shall  be  utterly 
void,  whereby  any  grant  or  election,  made  by  the  head,  with 
the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obstructed  by  any  one  or  more,  being  the  minority: 
but  this  statute  extends  not  to  any  negative  or  necessary 
voice,  given  by  the  founder  to  the  head  of  any  such  society. 

""^  '^tio  ^®  before  observed  that  it  was  incident  to  every  corpo- 
ration, to  have  a  capacity  to  purchase  lands  for  themselves 

®  Lord  Ray  ID.  8.  '  Bro,Atfr,tit  Corporation,  S^^^A, 

*  Co.  Litt.  263,  264.  •  Ff.  3,  4.  3. 

«»  10  Rep.  30. 
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and  successors :  and  this  is  regularly  true  at  the  common  [  479  ] 
law.*  But  they  are  excepted  out  of  the  statute  of  wills  :^  can  pur- 
so  that  no  devise  of  lands  to  a  corporation  by  will  is  good : 
except  for  charitable  uses^  by  statute  43  Eliz.  c.  4:^  which 
exception  is  again  greatly  narrowed  by  the  statute  9  Geo.  II. 
c.  36.  And  also,  by  a  great  variety  of  statutes,^  their  pri- 
vilege even  of  purchasing  from  any  living  grantor  is  much 
abridged :  so  that  now  a  corporation,  either  ecclesiastical  or 
lay,  must  have  a  license  from  the  king  to  purchase ;'  before 
they  can  exert  that  capacity  which  is  vested  in  them  by  the 
common  law :  nor  is  even  this  in  all  cases  sufficient.  These 
statutes  are  generally  called  the  statutes  of  mortmain  ,*  *^' mor^inf 
purchases  made  by  corporate  bodies  being  said  to  be  pur- 
chases in  mortmain^  in  mortua  manu:  for  the  reason  of 
which  appellation  sir  Edward  Coke^  offers  many  conjectures; 
but  there  is  one  which  seems  more  probable  than  any  that 
he  has  given  us:  viz,  that  these  purchases  being  usually 
made  by  ecclesiastical  bodies,  the  members  of  which  (being 
professed)  were  reckoned  dead  persons  in  law,  land  there- 
fore, holden  by  them,  might  with  great  propriety  be  said  to 
be  held  in  mortua  manu.* 

The  general  duties  of  all  bodies  politic,  considered  in  The  duties 
their  corporate  capacity,  may,  like  those  of  natural  persons,  Sluo^''^ 
be  reduced  to  this  single  one ;  that  of  acting  up  to  the  end  [  480  ] 
or  design,  whatever  it  be,  for  which  they  were  created  by 
their  founder. 

III.  I  proceed  therefore  next  to  inquire,  how  these  cor-  iii.Howa 
porations  may  be  visited.  For  corporations  being  composed  xnaybevi. 
of  individuals,  subject  to  human  frailties,  are  liable,  as  well 
as  private  persons,  to  deviate  from  the  end  of  their  insti- 
tation.  And  for  that  reason  the  law  has  provided  proper 
persons  to  visit,  inquire  into,  and  correct  all  irregularities 
that  arise  in  such  corporations,  either  sole  or  aggregate,  and 

^10  Rep.  30.  ror :  collegium,  ti  nullo  tpeciali  privi' 

"  34  Hen.  VIII.  c.  5.  legio  tubntjcum  sit,  hisreditatem  capere 

^  Hob.  136.  non  poite,  dubium  nan  est.     Cod,  6, 

^  From  magna  carta,  9  Hen.  III.  24,  8. 

c.  36,  to  9  Geo.  U.  c.  36.  ^  1  Inst.  2. 

'  By  the  civil  law  a  corporation  *  See  further  as  to  the  statutes  of 

was  incapable  of  taking  lands,  unless  Mortmain,   PrineipUi  ojf  Real   Prom 

by  special  privilege  from  the  empe-  perty,  pp.  177 — 182. 
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whether  ecclesiastical,  civil,  or  eleemosynary.  With  r^ard 
to  all  ecclesiastical  corporations,  the  ordinary  is  their  visitor, 
so  constituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  supreme  or- 
dinary, is  the  visitor  of  the  archbishop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  suffragan 
bishops ;  and  the  bishops  in  their  several  dioceses  are  in 
ecclesiastical  matters  the  visitors  of  all  deans  and  chapters, 
of  all  parsons  and  vicars,  and  of  all  other  spiritual  corpora- 
tions. With  respect  to  all  lay  corporations,  the  founder,  his; 
heirs,  or  assigns,  are  the  visitors,  whether  the  foundation  be 
civil  or  eleemosynary ;  for  in  a  lay  incorporation  the  ordi- 
dinary  neither  can  nor  ought  to  visit.^ 
«o  *°retion»  ^  know  it  is  generally  said,  that  civil  corporations  are  sub- 
ilSect *  '*'  J^^^  *^  ^^  visitation,  but  merely  to  the  common  law  of  the 
land;  and  this  shall  be  presently  explained.  But  first,  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  as^ 
signs,  are  the  visitors  of  all  lay  corporations,  let  us  inquire 
what  is  meant  by  ti:\e  founder.  The  founder  of  all  corpora- 
tions in  the  strictest  and  original  sense  is  the  king  alone,  for 
he  only  can  incorporate  a  society ;  and  in  civil  incorpora- 
tions, such  as  mayor  and  commonalty,  &c.  where  there  are 
no  possessions  or  endowments  given  to  the  body,  there  is  no 
other  founder  but  the  king :  but  in  eleemosynary  founda- 
tions, such  as  colleges  and  hospitals,  where  there  is  an  en- 
dowment of  lands,  the  law  distinguishes,  and  makes  two 
f  481  ]  species  of  foundation ;  the  one  fundatio  incipiens,  or  the  in- 
corporation, in  which  sense  the  king  is  the  general  founder 
of  all  colleges  and  hospitals;  the  other  fundatio  perficiens^ 
or  the  dotation  of  it,  in  which  sense  the  first  gift  of  the  re- 
venues is  the  foundation,  and  he  who  gives  them  is  in  law 
the  founder :  and  it  is  in  this  last  sense  that  we  generally 
call  a  man  the  founder  of  a  college  or  hospital.^  But  here 
the  king  has  his  prerogative  :  for,  if  the  king  and  a  private 
man  join  in  endowing  an  eleemosynary  foundation,  the  king 
alone  shall  be  the  founder  of  it.  And,  in  general,  the  king 
being  the  sole  founder  of  all  civil  corporations,  and  the  en- 
dower  the  perficient  founder  of  all  eleemosynary  ones,  the 
right  of  visitation  of  the  former  results,  according  to  the 

»  10  Rep  31.  »>  Ibid.  33.    ' 
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rule  laid  down^  to  the  king ;  and  of  the  latter  to  the  patron 
or  endower. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil  Thejarisdic 
corporations,  the  law  has  also  appointed  the  place,  wherein  which  is 
he  shall  exercise  this  jurisdiction ;  which  is  the  court  of  c^rt  of 
king's  bench;  where,  and  where  only,  all  misbehaviours  of  bench, 
this  kind  of  corporations  are  inquired  into  and  redressed, 
and  all  their  controversies  decided.  And  this  is  what  I  un- 
derstand to  be  the  meaning  of  our  lawyers,  when  they  say 
that  these  civil  corporations  are  liable  to  no  visitation ;  that 
is,  that  the  law  having  by  immemorial  usage  appointed  them 
to  be  visited  and  inspected  by  the  king  their  founder,  in  his 
majesty's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  visited  elsewhere,  or  by 
any  other  authority .^^  And  this  is  so  strictly  true,  that  though 
the  king  by  his  letters  patent  had  subjected  the  college  of 
physicians  to  the  visitation  of  four  very  respectable  persons, 
the  lord  chancellor,  the  two  chief  justices,  and  the  chief 
baron ;  though  the  college  had  accepted  this  charter  with  all 
possible  marks  of  acquiescence,  and  had  acted  under  it  for 
near  a  century ;  yet  in  1753,  the  authority  of  this  provision 
coming  in  dispute,  on  an  appeal  preferred  to  these  supposed  [  482  ] 
visitors,  they  directed  the  legality  of  their  own  appointment 
to  be  argued ,  and,  as  this  college  was  merely  a  civil  and 
not  an  eleemosynary  foundation,  they  at  length  determined, 
upon  several  days  solemn  debate,  that  they  had  no  juris- 
diction as  visitors ;  and  remitted  the  appellant  (if  aggrieved) 
to  his  regular  remedy  in  his  majesty's  court  of  king's 
bench. 

As  to  eleemosynary  corporations,  by  the  dotation  the  who  is  the 
founder  and  his  heirs  are  of  common  right  the  legal  visitors,  ^d^mosynT. 
.to  see  that  such  property  is  rightly  employed,  as  might  Son?'^'*" 
otherwise  have  descended  to  the  visitor  himself:  but,  if  the 
founder  has  appointed  and  assigned  any  other  person  to  be 

*  This  notion  is  perhaps  too  refined.  is  appointed.    But  not  in  the  light  of 

The  court  of  king's  bench,  (it  may  be  visitor :  for,  as  its  judgments  are  Ua- 

said)  from  its  general  superintendent  ble  to  be  reversed  by  writs  of  error,  it 

authority  where  other  jurisdictions  are  may  be  thought  to  want  one  of  the 

deficient,  has  power  to  regulate  all  essential  marks  of  visitatorial  power, 
corporations  where  no  special  visitor 
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visitor,  then  his  assignee  so  appointed  is  invested  with  all 
the  founder's  power,  in  exclusion  of  his  heir.  Eleemosy- 
nary corporations  are  chiefly  hospitals,  or  colleges  in  the 
universities.  These  were  all  of  them  considered,  \^y  the 
popish  clergy,  as  of  mere  ecclesiastical  jurisdiction:  how- 
ever, the  law  of  the  land  judged  otherwise ;  and  with  regard 
to  hospitals,  it  has  long  been  held,^  that  if  the  hospital  be 
spiritual,  the  bishop  shall  visit;  but  if  lay^  the  patron.  This 
right  of  lay  patrons  was  indeed  abridged,  by  statute 
2  Hen.  V.  c.  1,  which  ordained,  that  the  ordinary  should 
visit  all  hospitals  founded  by  subjects ;  though  the  king's 
right  was  reserved,  to  visit  by  his  commisBioners  such  as 
were  of  royal  foundation.  But  the  subject's  right  was  in 
part  restored  by  statute  14  £liz«  c  6,  which  directs  the 
bishop  to  visit  such  hospitals  only,  where  no  visitor  is  ap- 
pointed by  the  founders  thereof:  and  all  the  hospitals 
founded  by  virtue  of  the  statute  39  Eliz.  c.  5,  are  to  be 
visited  by  such  persons  as  shall  be  nominated  by  the  re- 
spective founders.  But  still,  if  the  founder  appoints  nobody, 
the  bishop  of  the  diocese  must  visit.^ 

vSitl?!'^°^  Colleges  in  the  universities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  c(»isi- 
dered  by  the  popish  clergy,  under  whose  direction  they 
were,  as  ecclesiastical,  or  at  least  as  clerical,  corporations ; 
and  therefore  the  right  of  visitation  was  claimed  by  the  ordi- 

I  183  ]  nary  of  the  diocese.  This  is  evident,  because  in  many  of 
our  most  ancient  colleges,  where  the  founder  had  a  mind  to 
subject  them  to  a  visitor  of  his  own  nomination^  he  obtained 
for  that  purpose  a  papal  bulle  to  exempt  them  from  the  ju- 
risdiction of  the  ordinary ;  several  of  which  are  still  pre- 
served in  the  archives  of  the  respective  societies.  And  in 
some  of  our  colleges,  where  no  special  visitor  is  appointed^ 
the  bishop  of  that  diocese,  in  which  Oxford  was  formerly 
comprised,  has  immemorially  exercised  visitatorial  authority; 
which  can  be  ascribed  to  nothing  else,  but  his  supposed 
title  as  ordinary  to  visit  this,  among  other  ecclesiastical 
foundations.  And  it  is  not  impossible,  that  the  number  of 
colleges  in  Cambridge,  which  are  visited  by  the  bishop  of 
Ely,  may  in  part  be  derived  from  the  same  original. 

A  Yearbook,  8  Edw.  III.  28.    8  Ass.  29.  «  2  Inst.  72& 
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But,  whatever  might  be  formerly  the  opinion  of  the  clergy, 
it  is  now  held  as  established  common  law,  that  colleges  are 
lay  corporations,  though  sometimes  totally  composed  of 
ecclesiastical  persons  ;  and  that  the  right  of  visitation  does 
not  arise  from  any  principles  of  the  canon  law,  but  of  neces* 
sity  was  created  by  the  common  law/  And  yet  the  power 
and  jurisdiction  of  visitors  in  colleges  was  left  so  much  in  the 
dark  at  common  law,  that  the  whole  doctrine  was  very  un- 
setded  till  the  famous  case  otPhUips  and  BuryJ^  In  this  the 
main  question  was,  whether  the  sentence  of  the  bishop  of 
Exeter,  who  (as  visitor)  had  deprived  doctor  Bury  the  rector 
of  Exeter  College,  could  be  examined  and  redressed  by  the 
court  of  king*8  bench.  And  the  thre^  puisne  judges  were  of 
opinion,  that  it  might  be  reviewed,  for  that  the  visitor's  ju- 
risdiction could  not  exclude  the  common  law ;  and  accord- 
ingly judgment  was  given  in  that  court.  But  the  lord  chief 
justice  Holt  was  of  a  contrary  opinion ;  and  held,  that  by  the 
common  law  the  office  of  visitor  is  to  judge  according  to  the 
statutes  of  the  college,  and  to  expel  and  deprive  upon  just 
occasions,  and  to  hear  all  appeals  of  course :  and  that  from 
him,  and  him  only,  the  party  grieved  ought  to  have  redress : 
the  founder  having  reposed  in  him  so  entire  a  confidence, 
that  he  will  administer  justice  impartially,  that  his  determi-  [  484  J 
nations  are  final,  and  examinable  in  no  other  court  whatso- 
ever. And,  upon  this,  a  writ  of  error  being  brought  into 
the  house  of  lords,  they  concurred  in  Sir  John  Holt's  'opi- 
nion, and  reversed  the  judgment  of  the  court  of  king's 
bench.  To  which  leading  case  all  subsequent  determina- 
tions have  been  conformable.  But,  where  the  visitor  is 
under  a  temporary  disability,  there  the  court  of  king's  bench 
will  interpose,  to  prevent  a  defect  of  justice.^  Also  it  is 
said,^  that  if  a  founder  of  an  eleemosynary  foundation  ap- 
points a  visitor,  and  limits  his  jurisdiction  by  rules  and  sta- 
tutes, if  the  visitor  in  his  sentence  exceeds  those  rules,  an 
action  lies  against  him ;  but  it  is  otherwise,  where  he  mis- 
takes in  a  thing  within  his  power. 

IV.  We  come  now,  in  the  last  place,  to  consider  how  rv.  how 

corporatioBa 
maybe  di^ 
f  Lord  Raym.  8.  thew,  180.  tolved, 

«  Ibid,  5.      4  Mod.  106.     Show.  ^  Stra.  797. 

35.    Skimi.  407.    Salk.  403.     Car-  ^  2  Lutw.  1566. 
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corporations  may  be  dissolved.  Any  particular  member 
may  be  disfrancfaisedy  or  lose  his  place  in  the  corporation, 
by  acting  contrary  to  the  laws  of  the  society,  or  the  laws  cf 
the  land:  or  he  may  resign  it  by  his  own  voluntary  acLi 
But  the  body  politic  may  also  itself  be  dissolved  in  several 
ways ;  which  dissolution  is  the  civil  death  of  die  corpora^ 
tion:  and  in  this  case  their  lands  and  tenements  shall 
revert  to  the  persons,  or  his  heirs,  who  granted  them  to  the 
corporation:, for  the  law  doth  annex  a  condition  to  every 
such  grant,  that  if  the  corporation  be  dissolved,  the  grantor 
shall  have  the  lands  again,  because  the  cause  of  the  grant 
fisdleth.^  The  grant  is  indeed  only  during  the  life  ci 
the  corporation;  which  may  endure  for  ever:  bu^  when 
that  life  is  determined  by  the  dissolution  of  the  body 
politic,  the  grantor  takes  it  back  by  reversion,  as  in  the 
case  of  every  other  grant  for  life.  The  debts  of  a  corpora- 
tion, either  to  or  from  it,  are  totally  extinguished  by  its 
dissolution ;  so  that  the  members  thereof  cannot  recover,  or 
be  charged  with  them,  in  their  natural  capacities  :^  agree- 
able to  that  maxim  of  the  civil  law,™  "  ai  quid  universitati 
**  debetuVf  singulis  non  debetur  ;  nee,  quod  debet  universitasy 
"  singuU  debenV^ 
[  485  ]  A  corporation  may  be  dissolved,  L  By  act  of  parliament, 
1.  By  act  of  which  is  bouudlcss  in  its  operations.  2.  By  the  natural 
s.  By  the  *  death  of  all  it*s  members,  in  case  of  an  aggregate  corpora- 
death  of  au  tion.  8.  By  surrender  of  its  franchises  into  the  hands  of 
s.  By  sur-  *  the  king,  which  is  a  kind  of  suicide.    4.  By  forfeiture  of 

renderiDgr.      ,  _ 

4. Byforfei.  its  charter,  through  negligence  or  abuse  of  its  franchises; 
in  which  case  the  law  judges  that  the  body  politic  has 
broken  the  condition  upon  which  it  was  incorporated,  and 
thereupon  the  incorporation  is  void.  And  the  regular 
course  is  to  bring  an  information  in  nature  of  a  writ  of  quo 
warranto^  to  inquire  by  what  warrant  the  members  now 
exercise  their  corporate  power,  having  forfeited  it  by  such 
and  such  proceedings.  The  exertion  of  this  act  of  law, 
for  the  purposes  of  the  state,  in  the  reigns  of  king  Charles 
and  king  James  the  second,  particularly  by  seizing  the 
charter  of  the  city  of  London,  gave  great  and  just  offence: 

J  1 1  Rep.  98.  1  1  Lev.  237. 

k  CcLitf.  13.  "  fy.  3,  4,7. 
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though  perhaps^  in  strictness  of  law^  the  proceedings  in 
most  of  them  were  sufficiently  regular :  but  the  judgment 
against  that  of  London  was  reversed  by  act  of  parliament^ 
after  the  Revolution :  and  by  the  same  statute  it  is  enacted, 
that  the  franchises  of  the  city  of  London  shall  never  more 
be  forfeited  for  any  cause  whatsoever.  And,  because  by 
the  common  law  corporations  were  dissolved,  in  case  the. 
mayor  or  head  officer  was  not  duly  elected  on  the  day 
appointed  in  the  charter  or  established  by  prescription,  it 
is  now  provided,?  that  for  the  future  no  corporation  shall 
be  dissolved  upon  that  account ;  and  ample  directions  are 
given  for  appointing  a  new  officer,  in  case  there  be  no 
election,  or  a  void  one,  made  upon  the  prescriptive  or  char- 
ter day. 

*»  Stat.  2  W.  &  M.  c.  8.  p  Stat.  11  Geo.  I.  c.  4. 
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Abdieationy  147,  222. 
Abduction  of  womeo,  479> 
Abjuration^  oath  of,  157,  392. 
Absolute  power  of  the  crown,  262. 

rights  and  duties,  1 18. 

Act  of  grace,  how  passed,  194. 
Act  of  parliament,  7^* 

,  how  made,  191. 

,  its  ancientform,  1 92. 

,  power,  195, 196. 

,  private,  77. 

,  public,  77' 
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the  crown,  274. 
Adjournment  of  parliament,  196. 
Admission  of  a  clerk,  418,  419. 
Adultery,  476, 477. 
Ad  valorem  stamp,  339. 
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Affinity,  468. 
Age,  of  consent  to  marriage,  470. 
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Aggregate  corporation,  505. 
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Aids,  parliamentary,  135,  165. 
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404. 
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Apprentices,  339,  460,  461. 
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having,  139. 

Army,  356. 
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Array,  commission  of,  442. 
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war,  448. 
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Assembly  of  estates,  142. 
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Assize,  general,  143. 
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Aubaine  droit,  De,  396. 
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B. 

Bachelor,  knight,  435. 
Bail,  excessive,  130. 
Bailifis,  366,  461. 

,  of  hundreds.  111,  366. 

,  special,  366. 
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Asaph,  409. 
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Bank,  345. 

Banneret,  knight,  434. 
Banns,  474 
Baron,  429,  467. 

and  feme,  467. 
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Baronies  of  bishops,  150. 
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Bastard,  489. 

..;....,  incapacity  of,  494,  495. 

,  maintenance  of,  493. 
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Batb,  knight  of^  435. 

Beacons,  277. 

Benefice,  417. 

Benevolence,  compulsive,  135. 

Berwick,  91,  106. 

Bill  in  parliament,  151,  191. 

,  bow  passed,   192, 

193. 

....  of  rights,  7Q,  123,  138. 

Bishop,  150,  408,  410,  432. 

Bishopricks,  alterations  intended  in, 
408,  409. 

,  incomes  of,  410. 

,  nomination  to,  404. 

Blood,  royal,  234. 

Body  corporate,  503. 

. . . . ,  how  protected,  126. 

. . . . ,  politic,  503. 

Bona  vacantia,  311. 

Books  of  rates,  329* 

Borough,  110. 

barristers  appointed  to  re- 
vise lists  of  voters,  179. 

electors  of,  174. 

freemen  of,  entitled  to  vote, 

175. 

,  no  stamp  duty  chargeable 

on  admission  of  freemen  of,  180. 

overseers  to  make  lists  of 

voters,  177. 

sign  lists,  178. 

qualification  of  electors,  175. 

the    elected, 

183. 

returning  officer  to  preside 

at  election  of,  189. 

fix  day 

of  election,  189. 

may  close 

the  poll  before  time  fixed,  189. 

corporations  of,  509. 

,  English,  66. 

Borsholder,  110.  377. 

Bound  baiUfifs,  366. 

Bounties  on  exportation,  328. 

Bracton,  63. 

Brehon  law  in  Ireland,  93. 

Bribery  in  elections,  186, 187. 

Bridges,  378,  379. 

Bristol,  see  of,  409. 

British  constitution,  42,  43,  121,  136, 

148,  155. 
islands,  99. 

Britons,  ancient,  their  laws,  54,  55. 

Britton,  63. 

Brooke,  63. 

Burgesses  in  parliament,  their  elec- 
tion, 172. 


Burgesses  of  municipal  corporations 

609. 
Butlerage,  328. 
Bye-laws,  511. 

C. 
Canada,  Lower,  103. 
Canon  law,  11,  15,  70,  73,  74. 
Canons  of  a  church,  411. 

,  of  1603,  74. 

Cards,  338. 

Carriage  of  letters,  337* 

Carriages,  duty  on,  342. 

Catholic  emancipation,  99,  487. 

Centenarius,  111. 

Centehi,  112. 

Certificate  of  marriage,  475,  476. 

poor,  383. 

Cession  of  a  benefice,  422. 

Chaise  post,  duty  on,  342. 

Chambers  of  counsel,  29. 

Chancellor  of  a  diocese,  408. 

Chaplains,  421. 

Chapters,  411. 

Charter,  government  in  America,  104. 

house,  London,  514. 

Chester,  county  Palatine  of,  112. 

,  diocese  of,  409. 

Children,  duties  of,  489. 
Chivalry,  guardian  in,  498. 
Church,  marriage  in,  474 

rate,  425. 

Churchwardens,  424. 

Citizens  in  parliament,  their  election, 

172. 
City,  110. 
Civil  corporations,  506. 

law,  11,  15,  70,  73,  74. 

,  its  study  forbidden,  15. 

liberty,  3,  120,  263. 

list,  343,  349,  350,  351,  352. 

....    state,  427. 

Clementine  constitutions,  73. 

Clergy,  401. 

adverse  to  the  common  law, 

16,  17. 
Clerk  in  office,  14. 

orders,  417. 

Clipping  the  coin,  78. 

felony,  78. 

Code  of  Justinian,  72,  73. 

Theodosius,  72. 

Coinage,  right  of,  287,  288. 
Coke,  sir  Edward,  63,  64. 
Collation  to  a  benefice,  419. 
Colleges,  507. 

,  their  visitors,  518. 

Collegia  in  the  civil  law,  505. 
Collegiate  churches,  410. 
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CSoUmie8»  101. 

Colonial  assembly,  103. 
Commemdams,  422. 
Commerce^  lung  the  arbiter  oi,  285. 
Commission  of  arrayv442. 

lunacy,  318. 

the  peace,  372. 


Corporation,  its  lands,  if  dissolYed,  j520. 
privileges  and   disabi- 
lities, 512. 
Corpus  jurif  canonicif  74. 

civilis,  73. 

Correction  of  apprentices,  46%, 

cnildren,  487»  488. 


Committee^  judicial,  of  the  privy  coun-      scholars,  488. 


cil,243. 

of  parliament,  193. 

lunatic*  318. 

Common  law,  54,  58. 

distinguishable     into 

three  kinds,  58. 

,  corporation  by,  508. 

,  guardian  by,  497* 

,  court  of,  fixed  at  West- 
minster, 19>  20. 

seal,  511. 

Commonaltv,  427>  434 

Commons,  House  of,  97,  153, 16 1. 

Compact,  36. 

Connnement  to  the  realm,  277. 

Confirmation  of  bishops,  404,  406. 

Confiscation,  311. 

Conge  jyEaUre,  405, 411. 


Conquest,  Norman,  13, 112,  208,  209 leet,  401. 


servants,  462,  463. 

wife,  48a 

Covert,  baron,  478. 

Coverture,  478. 

Councils  of  the  king,  238. 

Count,  112.429. 

Counties,  members  for,  175. 

,  a  register  of  voters  estab- 
lished by  the  Reform  Act,  175. 

,  lists  of  voters,  175,  176. 

County,  112,  172. 

court,  184. 

holden  by  thesherifif/185. 

intended   to   try   little 

causes,  185. 

Palatine,  112. 

voters,  170, 171>  172. 

Court,  279,  280. 


Consanguinity,  468. 
Consecration  of  bishops,  406. 
Conservators  of  the  peace,  371. 
ConsoUdated  fund,  347. 
Consort,  queen,  228. 
Constable,  376, 442. 

,  high,  111,376. 

,  lord  high,  376. 

Constitution,  English,  42,  43,   121, 

136,  148,155,  222,  245,  249. 
Construction  of  statutes,  78. 
Contract  of  marriage,  474,  475. 


martial,  448. 
. . . .   power  to  erect,  279* 
Courts,  profits  of,  301, 
Crimes  now  punishable  with    death, 

128. 
Crown,  descent  of  the,  201, 209, 224. . 
Curate,  423. 
Curator  of  infants,  496. 
Curatores  viarum,  379* 
Custody  of  idiots  and  lunatics,  315. 

temporalities,  294. 

Custom,  general,  58. 
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Coronation  oath,  ancient,  247. 

,  modem,  246. 

Coronatore  eligendo,  writ  de,  368.^ 

exoTierando,  writ  de,  369. 
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Corporate  counties,  116. 
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Corporation,  503. 
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its  dissolution,  520. 

duties,  515. 
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513. 
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D. 

Dane-lage,  56. 

Deacon,  417, 

Deaf,  dumb,  and  blind,  316. 

Dean  and  chapter,  411. 

. . . . ,  rural,  412. 

Deaneries,  412. 

,  rural,  107,  412. 

Death,  civil,  126. 
Debt,  public,  349. 
Decennary,  110. 
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Deception  of  the  king  in  his  grants.  Ecclesiastical  commissioners,  101,408. 
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lineal,  203.  Escheat,  314. 

Desertion,  448.  Esquire,  437. 

Dice,  duty  on,  338.  Estates  of  the  kingdom,  148. 

Diets,  142,  148,  154.  Estoveris  habendis,  writ  de^  477' 

Digests,  72.  Estovers  of  a  wife,  477. 

Dignity  of  the  king,  253.  Estrays,  309. 

Diocese,  107,  408.  Ex  post  facto  laws,  37. 

Direct  prerogatives,  252.  Excise,  300,  332,  334. 

Directory  part  of  a  law,  47.  Exclusion  bill,  220. 

Dispensing  power  of  the  king,  137>  Executive  power,  200. 
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Divorce,  476.  Facto  King,  De,  214,  395. 
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Dogs,  duty  on,  343.  Fair,  286. 
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Dukes,  428,  439.  ^ire^  negligence  of,  465, 
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Durham,  county  Palatine  of,  112,  Fitzherbert,  64. 
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Funds,  public,  347,  348. 

G. 

Game,  49. 

keepers,  duty  on,  343. 

killing,  duty  on,  343. 

Gaol  distemper,  367. 

....  system  regulated,  367. 

Gaolers,  366. 

Garter,  knight  of  the,  434. 

Gavelkind,  65. 

General  fund,  347. 

post  office  act  (1  Vict.  c.  32), 

337. 

statute,  *77* 

Gentlemen,  43S. 
Qildam  merccUorium,  509* 
Glanvil,  63. 

Gloucester,  see  of,  409. 
Government,  its  original,  39. 
Grand  Cott^fumier  of  Normandy,  101. 
Great  council,  142. 

tithes,  417. 

Gregorian  code,  73. 
Guardian  and  Ward,  496,  498. 
Guardians  of  the  poor,  388. 
Guernsey,  island  of,  101. 
Guelphic  order,  435. 
Guild  or  Giuldhall,  509. 

H. 

Habeas  corpus,  130. 

act,  123, 130, 131, 162,  354. 

Hackney  coaches,  342. 
Hair  powder,  duty  on,  343. 


Hundred,  111. 
Husband  and  wife,  467* 
Hydage,321, 323. 

I. 

Idiot,  315, 

•  •  • ,  marriage  of,  473,  474. 

Idiot  a  Inquirenda,  writ  e^«,  315. 

Impediments  of  marriage,  468,  472. 

Imperial  constitutions,  17»  71. 

crown  and  dignity,  254. 

Impotency,  484. 

Impressing  seamen,  453. 

Imprisonment,  129,  130,  131, 

beyond  sea,  133. 

for  debt  Abolition  Act, 

(1  &2  Vict.  c.  110),  130. 

Impropriations,  415. 

Incidental  prerogatives,  252. 

Incorporation,  power  of,  508,  510. 

Incumbent,  414,  421. 

Induction  to  a  benefice,  420. 

Infant,  499. 

mortgagees,  501, 

trustees,  501. 

,111  ventre  sa  mere,  124, 

Influence  on  elections  to  parMaments^ 
185. 

Inns  of  court  and  chancery,  20,  21,  22. 

Inquests,  coroners',  368. 

,  medical  men  re- 
munerated for  attending,  368. 

Institutes  of  Justinian,  72. 

Institution  to  a  benefice,  419. 

Interpretation  of  laws,  50. 

Interregnum,  206,  216,  506. 
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Judges,  280.  Law,  mercbaiit,  286. 

,  their  commissions,  280,  . . . . ,  municipal,  35,  117. 

Judicial  power,  281.  ....    of  nations,  35. 

committee  of  Privy  Council,  nature,  31. 


243. 

JureDivino,  right  to  the  throne,  201. 
Jure,  king  de,  214. 
Jus  imaginum,  437* 
Justice,  free  course  of,  1 36. 
,  king  the  fountain  of,  279. 

K. 

King,  200. 

....  can  do  no  wrong,  257* 

. . . . ,  his  councils,  238. 

,  duties,  245. 

,  dignity,  253. 

King's   household,   maintenance   of, 

349,  350,  351,  352. 
....  perfection,  257. 
....  perpetuity,  261. 
....  power,  261. 
....  prerogative,  249* 
....  revenue  extraordinary,  319. 

ordinary,  293. 

royal  family,  228,  234. 

....  sovereignty,  253. 

title,  200,  201. 

....  ubiquity,  282. 
....  college,  23. 
Knight  bachelor,  435. 

banneret,  434. 

of  the  bath,  435. 

of  the  garter,  434. 

shire,  his  electors,  168, 

170,  171. 
Knight's  fee,  441. 
Knighthood,  434,  435. 

L. 

Labourers,  438,  461. 

Laches,  259- 

of  infant,  501. 

Laity,  427. 

Lancaster,  county  Palatine  of,  112. 

Land  tax,  321. 

Lathes,  112. 

Law,  30. 

. . . . ,  canon,  11,  15,  70,  73, 74. 

....,civU,ll,15,70,73,  74. 

and  canon,  authority   of, 

11.  15. 
,   rejected 

by  the  English  nobility,  16. 
. .    . ,  common,  54,  58. 

,  divine  or  revealed,  33. 

,  lectures  now  delivered  on,  23. 

....,  martial, 445. 


parliament,  158. 

. . . . ,  statute,  54. 

. . . . ,  unwritten,  54. 

written,  76. 

Lay  corporations,  506. 

....  investiture  of  bishops,  404. 

Legacies,  duty  on,  339. 

Legatine  constitutions,  74. 

Legislative  power,  142. 

Legislature,  how  &r  controllable,  156, 
157. 

Legitimate  child,  482. 

Letter,  missive,  for  electing  a  bishop, 
406. 

Levitical  degrees,  469. 

Levying  money  without  consent  of 
parliament,  135. 

Lioerty,  civil,  3* 

,  natural,  119. 

,  personal,  124. 

,  political,  120, 121. 

License  for  marriage,  474. 

Licensed  curate,  424. 

Liege,  391. 

lieutenant.  Lord,  443. 

Life,  124. 

Ligan,  304. 

Ligeance,  390. 

Light  houses,  277. 

Limbs,  125. 

Lincoln,  see  of,  411. 

Lineal  descent  of  the  crown,  203. 

Littleton,  63,  64. 

Loan,  compulsive,  135. 

Loco  parentis,  488. 

Logic,  its  effects  upon  law  and  theo- 
logy, 26. 

London,  customs  of,  66,  67. 

university,  23. 

Lords,  house  of,  9f  43,  151, 163. 

>  judicial  proceedings,^ 

how  conducted,  9. 

,  its  attendants,  163. 

ma^  kill  the  king's  deer,  163. 

,  spiritual,  150. 

temporal,  151. 

Lunatics,  316,  473. 
,  marriage  of,  473. 

M. 

Madhouses,  317. 
Magistrate,  358. 

,  subordinate,  358. 

,  supreme,  358. 
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Mayna  oarta,  65, 76, 122, 136, 1 37, 272. 

Maintenance  of  bastards,  493. 

children,  483. 

parents,  489. 

suits,  463. 

wife,  478. 

Mala  m  se,  48. 

jprokibita,  49* 

Male  line,  preferred  to  female,  in 
descents  of  the  crown,  203,  204, 205. 

Male  servants,  duty  on,  342. 

Malt  tax,  326. 

Man,  island  of,  99. 

Manchester,  see  of,  409. 

Mandates,  royal,  to  the  judges  in  pri- 
vate causes,  137. 

Marchers,  Lords,  428. 

Marches,  428. 

Marines,  448. 

Maritime  state,  450. 

Market,  286. 

towns,  110. 

Marque  and  reprisal,  270. 

Mar(]|uesses,  428. 

Marriage.  467* 

,  clandestine  or  regular,  472. 

of  royal  family,  236. 

when  good,  474. 

Martial  courts,  448. 

law,  448. 

Master  and  servant,  456. 

Maxims,  58, 159* 

Mayhem,  125. 

Measures,  286. 

Members  of  parliament,  157^  159  161, 
337. 

Menial  servants,  459. 

Mensa  et  thoro  divorce  h,  447. 

Mercenlage,  56. 

Merchants,  custom  of,  66. 

,  Foreign,  272. 

Michel  Gemote,  142. 

Synoth,  142. 

or  great  council,  142, 

Military  offences,  448. 

power  of  the  crown,  274. 

state,  439. 

tenures,  299, 354. 

testament,  450. 

Militia,  361,  440. 

,  supplementary,  444. 

Mines,  307. 

Minority,  none  in  the  king,  259. 

Minors  not  to  sit  in  parliament,  157. 

Monarchy,  40,  42,  246. 

Money,  287. 

bills,  165. 

Monk,  127. 

Mortmain,  510,  515. 


Mother  church,  108. 
Mount  or  bank,  344,  345. 
Municipal  corporations,  509. 

law,  35,  117. 

Mutilation,  125. 
Mutiny  Act,  447>  448. 

N. 
National  debt,  343,  344,  345. 
Natural  life,  127. 

liberty,  119. 

persons,  118. 

Dom  subjects,  390.   ' 

Naturalization,  398. 
Nature,  guardian  by,  496. 
.......  la  vy  ol,  o  X . 

Navigation  Acts,  451. 
Navy,  articles  of,  454. 
Ne  exeat  Regno,  132,  278. 
Negative  in  corporations,  514. 
........  of  the  king,  149. 

Negro,  121. 

slavery  abolished,  121. 

Newspapers,  duty  on,  338. 
New  rolice,  378. 
Nobility,  427. 

its  uses,  152. 

Non  compos  mentis,  316. 

....  obstante,  362. 

Non  claim  of  infants.  501. 

Norman  conquest,  13,  112,  208  209. 

Nurture,  guardian  for,  497. 

O. 

Oath  against  bribery  at  elections,  187. 
....  of  allegiance,  391. 

supremacy  and  abjuration,  392. 

Oaths  to  the  government,  refusal  or 

neglect  to  take  them,  392. 

,  acts  for  abolishing,  433. 

Obedience  to  parents,  487«  488. 
Objects  of  the  laws  of  England,  117. 
Obligation  of  human  laws,  49. 
Offices,  284. 

,  and  pensions,  duty  on,  343. 

Oleron,  laws  of,  304,  451. 
Oppression  of  crown,  how  remedied, 

255. 
Option  of  the  Archbishop,  407. 
Orders,  holy,  417. 
Ordinary,  419. 
Original  contract  of  king  and  people, 

221,  245. 

society,  38, 39> 

Overseers  of  the  poor,  380. 

to  make  out  lists  of  voters, 

176. 
for  counties, 

cities,  and  boroughs,  176, 177* 
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Overseers  to  make  out  lists  for  corpora* 

tions,  509. 
Outlawry,  137. 

P. 
Palatine  counties,  112. 
Pamphlets,  duty  on,  338,  339. 
Pandects,  9,  72. 

discovered,  14,  73. 

Paper  circulation,  346. 

Papirian  code,  72. 

Papists  children  of,  485,  487. 

Pardon  not  pleadable  to  impeachment, 

354. 
Pardoning,  prerogative  of,  281. 
Parent  and  child,  482. 

power  of,  487. 

Pftrentid  power,  487. 

Parents,  Sec,  their  consent  to  marriage, 

471. 
Parish,  107,421,425. 

clerk,  425. 

Parliament,  105,  142. 

power  of,  155,  201. 

rolls,  192. 

,  summons  of,  144, 145. 

Parliammtum  indoctumf  183. 
Parson,  107,  413,  417,  420. 

Passengers   conveyed   in  steam  car- 
riages, duty  on,  340. 

Passport,  273. 

Patents  of  peerage,  431. 

Patron,  419. 

Peace  and  war,  right  of  making,  269. 

,  commission  of,  372, 

,  conservation  of,  370. 

,  Justices  of,  370. 

,  the  king's,  113. 

,  keeper  of,  363. 

Peeresses,  432,  433. 

,  trial  of,  432. 

Peers,  ffreat  council  of,  238,  239. 

,  house  of,  9, 155,  164,  431. 

,  privileges  of,  432,  433. 

,  protests  of,  164. 

,  proxies  of,  164. 

,  trial  by,  432. 

Penal  statutes,  79. 

Pensions,  ecclesiastical,  294. 

,  from  the  crown,  182. 

,  duty  on,  343. 

Pensioners  excluded  from  the  house  of 
commons,  182. 

People,  390. 

Periection  of  the  king,  257. 

Perpetual  curate,  423,  424. 

Perpetuity  of  the  king,  261. 

Personal  security,  124. 

Persons,  artificiiO,  118,  603. 


Persons,  natural,  118. 

,  right  of,  117. 

Petition  of  right,  122,135,  164,445. 

Petitioning,  right  of,  138. 

Petty  constables,  376. 

Placemen  excluded  from  the  house  of 

commons,  181,  182. 
Plantations,  103. 
Pocket-sherifFs,  362. 
Police,  new,  378. 
Political  liberty,  120,  121. 
Polygamy,  470. 
Poor,  381. 

law  commissioners,  387- 

law  act,  (4  &  5  Wm.  IV.  c,  7^1), 

126,  387. 

laws,  history  of,  381. 

settlements,  383,  384,  388. 

Ports  and  havens,  276,  326. 
Posse  comitatus,  364 
Post-office  establishment,  335. 
Posthumous  children,  124. 
Pound  troy  of  gold  and  silver,  289. 
Poundage,  328. 

Power  of  the  crown,  261,  354, 357. 

.  privy  coun<nl,  242. 

Poyning's  law,  94,  95,  96. 

Praetors'  edicts,  72. 

Prebendary,  412. 

Precedence  of  royal  family,  235. 

,  table  of,  436. 

Precept  of  election  to  parliament,  184. 

Pre-contract,  468. 

Pre-emption,  299,  301,  354. 

Pregnancy,  trial  of,  492. 

Prerogative,  136,  249. 

,  comparative  review  of,  354. 

Prescription,  corporation  by,  508,  521. 

Presentation  to  benefices,  418. 

President  of  the  council,  241. 

Pressing  of  seamen,  453. 

Priest,  417. 

Prims  preces,  407* 

Primogeniture,  204. 

Prince  of  Wales,  233. 

Princes  of  the  blood  royal,  234* 

Princess  of  Wales,  233. 

royal,  233. 

Prior,  150. 

Prisage,  328 

Private  act  of  parliament,  77- 

Privilege,  283,  284. 

of  parliament,  159»  16 1, 337. 

house  of  commons   of 

publishing  its  proceedings,  161. 
,  writ  of,  161. 

Privilegia,  37. 

Privy  coundlf  240. 
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Priyy  counsellor,  killing  or  attempting 

to  kill,  243. 
.. ..  purse,  351. 
Procmendo,  writ  of,  374. 
Prochein  amy,  500 
Pkx)clamations  by  the  king,  282,  283. 

of  estrays,  310. 

Prodigals,  318. 
Profession  of  arms,  439. 

,  religious,  127- 

Professor  of  the  laws,  his  duty.  27- 
Profits  of  courts,  301. 
Promulgation  of  laws,  37. 
Property,  133. 
Proprietary  governments  in  America, 

104. 
Prorogation  of  parliament,  196,  197* 
Prosecution  by  the  king,  280. 
Protection  of  children,  486. 

ambassadors,  265. 

Protector,  260. 

Protestant  succession,  224,  225. 

Province,  103,  107. 

Provincial  constitutions,  103. 

governments   in    America, 

103,  104. 
Provisions,  papal,  51. 
Proxies  in  the  house  of  lords,  164. 
Public  act  of  parliament,  77 » 

debts,  346. 

Purchase,  224. 
Purveyance,  299,  354. 


Qualification  of  electors  to  parliament, 
167,  168,  172. 

of  justices  of  the  peace, 

373. 

members  of  parliament, 

180,  181. 
Quartering  of  soldiers,  445,  446. 
Quays,  277. 
Queen,  228. 

. .  Anne's  bounty,  298. 
's  revenue,  230. 
. .  dowager,  233. 
. .  regnant,  228. 
. .  husband  of,  233. 
Quo  warranto,   information  in  nature 

of,  520,  521. 
Quonim  clause  in  commissions,  373. 


R. 

Railways,  340. 

Rape  in  counties,  112. 

Recal  of  subjects  from  abroad,  277< 

Records,  60. 

Rector  of  a  church,  413. 


Rectorial  tithes,  417. 

Reform  Acts,  (2  &  3  Wm.  IV.  c.  45, 

c.  66,  and  c.  68),  123,  154. 
Refusal  of  a  clerk,  418. 
Regalia  vnajora  ei  minora,  253. 
Regent,  260. 

,  queen,  228, 

Register  of  seamen>  454^ 
Relations,  public,  141. 

,  private,  141. 

Relative  rights  and  duties,  118,  141. 
Remedial  part  of  laws,  45. 

statute,  77' 

Removal  of  poor,  386. 

Reports  of   adjudged  cases,  61,  62, 

63. 
Representations   in    descent    of    the 

crown,  204. 
Reprisals  on  foreigners,  270. 
Reputation,  124. 
Rei^uests,  court  of,  242. 
Residence  of  spiritual  persons,  421 . 
Resignation,  423. 
Resistance,  262. 
Responsa  prudentum,  72. 
Restitution  of  temporalities,  406. 
Restoration,  A.D.  1660,  146,219. 
Restraining  statute,  78. 
Return,  false  or  double,  190. 
Returning  officers,  189. 
Revealed  law,  33. 
Revenue,  extraordinary,  319. 

,  ordinary,  293. 

Revolution,  A.D.  1688, 146. 
Ridings,  112. 
Rights,  117. 

,  bill  of,  123,  138. 

Ripon,  see  of,  409. 
Royal  assent,  166,  194. 

family,  228,  234. 

,  allowances  to,  351 . 

,  marriages  of,  236. 

fish,  232. 

income,  252,  293. 

mines,  307. 

revenue,  253,  293. 

Rural  dean,  412. 

deanery,  412. 

Ryder  to  a  bill,  193. 

S. 
Safe  conducts,  271,  272. 
Salt  duty,  335. 
Salvage,  305. 
Sark,  island  of,  101. 
Saxon  laws,  55. 
Scandalum  magnatum,  433. 
Scavage,  package  or,  330. 
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Schire-men,  429. 

Schoolmaster,  488. 

Sciences,  auxiliary  to  the  study  of  the 

law,  26. 
Scotch  peers,  their  election,  164. 
Scotland,  87,  97. 
Scutage,  321,  322. 
Se  defendendo  homicide,  125. 
Seal  of  a  corporation,  511. 
Sea-marks,  277. 

,  destroying,  277. 

Seamen,  452, 454. 
Secretaries  of  state,  163. 
Security  of  person,  124. 
Seditious  libels,  162. 
Self-defence,  homicide  in,  125. 
Senatus  con8ulta,77»  131. 
Senatiis  decreta,  77* 
Senior  or  senator,  429. 
Septennial  elections,  156,  354. 
Serjeant  at  law,  20. 
Servants,  456,  457. 

,  false  character  of,  466. 

,  firing  houses  by  negligence, 

465. 


Socage,  guardian  in,  497. 

Sodor  and  Man,  bishoprick  of,   101, 

107,411. 
Soldiers,  133,  439. 
South  Sea  fund,  347. 
Speaker  of  each  house  of  parliament, 

160, 191. 
Special  bailiffs,  366. 

constables,  378. 

statute,  77 * 

Spiritual  corporations,  506. 

courts,  467. 

persons,  402. 

trading  or  dealing,  402,  403. 

Stage  coaches  and  post-horses,  duty  od, 

340. 
Stamp  duties,  338. 
Standard  of  coin,  288. 
weights  and  measures,  286, 

287. 
Standing  armies,  446. 
Staple  commodities,  327. 
Star-chamber,  court  of,  242. 
Statute,  76,  511. 

,  guardian  by,  498. 


,  master    when    answerable      of  mortmain,  515. 


for,  465. 

,  retainer  of,  460. 

,  tax  on,  342. 

Session  of  parliament,  196,  197. 
Settlement,  act  of,  123,  223. 
,  of  the  poor,  law  of,  383, 

384. 
Sextons,  425. 
Sheriffs,  188. 


rolls,  192. 
Staundforde,  64. 
Steam  carriages,  340. 
Sterling,  289. 
Steward,  461. 
St.  Patrick,  order  of,  435. 
Study  of  the  law,  its  discouragements, 
24. 

,  uses,  2,  3. 


362. 


,  continue  in  office  one  year,      restrained  in  London, 


,  duties  of,  365. 

,  how  chosen,  360,  361. 

,  of  counties,  188. 

to  preside  at  elec- 
tions, 188,  189. 

officers,  365 

Ships  in  distress,  plundering  them, 
305,  306. 

maliciously  destroying,  128. 

Shipwrecks,  303. 

Shire,  112. 

Simony,  417,  423. 

Sinecure,  415. 

Sinking-fund,  348. 

Slavery,  121,  449,  450,  458.  459. 

,  abolition  act  (3  &  4  Wm.  IV. 

c.  73),  121. 

Slaves,  121,  449,450,  458,  459. 

Small  tithes,  416. 

Smoke  farthings,  340. 

Smuggling,  331. 


20. 
,  why  neglected  in  the 

universities,  12,  13. 
Subsidies,  ecclesiastical,  324. 
...•■•.    ,  lay,  o^vf,  o^4. 

,  on  exports  and  import8,328. 

Summons  to  parliament,  144,  145. 
Supersedeas,  writ  of,  374. 
Supplementary  militia,  444. 
Supplies,  320. 
Superintendent  registrar  of  marriages, 

475. 
Supremacy,  oath  of,  157,  392, 
Supreme  magistrates,  141. 

,  power,  141,  156. 

Surveyors  of  highways,  378, 
Suspension  of  habeas  corpus  act,  131. 
Synods,  290. 

T. 
Table  of  precedence,  436. 
Talliage,  321,  323. 
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Tkriff;  326. 

Taxatioo  by  the  house  of  commons* 

164» 165. 
Taxes,  135,  164,  165,  321,  340. 

......  their  annual  amount,  344,  350. 

Temporalities  of  bishops,  their  cus- 
tody, 294,  restitution,  406. 

Tender  of  money,  28S. 

Tenths,  ecclesiastical,  296. 

,  temporal,  321. 

Testamentaiy  guardian,  498. 

Teste  of  writs,  186. 

Theodosian  code,  74. 

Thistle,  order  of  the,  435. 

Tithes,  417. 
. . .  • ,  original  distribution  of,  413, 
414. 

Tithe  commutation  act  (6  &  7  Wm.  IV. 
c.71),  11,  109,295,417. 

lathing,  110,  377. 

Title  of  acts  of  parliament,  193. 

....  to  the  crown,  200. 

Tonnage,  328. 

Torture,  129. 

Town,  1 10. 

Trade,  unlawful  exercise  of,  461,  462. 

Tradesmen,  438. 

Transportation,  132,  133. 

,  regulation  of,  (1  &  2 

Vict.  c.  90),  133. 

Treasure-trove,  308. 

,  concealment  of,  309. 

Treasury,  366. 

Treaties,  leagues,  and  alliances,  268. 

Triennial  elections,  156,  354. 

parliaments,  156. 

Drinoda  necessitas,  275,  378. 

Tumultuous  petitioning,  138. 

Tutor,  318,  471,  496. 

Twelve  tables,  laws  of,  72,  466,  512. 

Tyranny,  120, 128. 

V. 

Vacancy  of  the  throne,  221,  223. 
Vacarius,  Roger,  15,  28. 
Valor  hentficiarum,  297. 
Venire  inepiciendo,  writ  de,  492. 

sa  mere,  children  in,  124. 

Vicar,  415,  417. 

Vicarages,  when  established,  416. 

,  under  10/.  a-year,  297. 

ViU.  110. 

Viner,  Mr.  his  institution,  23. 

Violating  the  queen,  &c.,  232,  233. 


Viscount,  429. 
Visitor,  516. 

of  civil  corporations,  516,  518. 

Volunteera,  445. 

U. 

Under-sheriff,  365. 

Union,  articles  of  England  and  Scot- 
land, 88. 

of  Great  Britain  and  Ireland,  97* 

parishes  under  new  poor  law 

act,  389. 

Univeraity,  507. 

,  burgesses  of,  173. 

,  study  of  the  law  in,  22. 

W. 

Wages  of   membera    of  imrliament, 

172. 

servants,  463. 

Waifs,  309. 
Wales,  85. 

part  of  England,  92. 

,  prince  and  princess  of,  233, 

Wapentakes,  111. 

War  and  peace,  right  of  making,  269. 

War,  articles  of,  448. 

Ward  by  constables,  &c.,  377* 

Warrant,  132. 

Watch,  378. 

Watchmen,  378. 

Ways  and  means,  committee  of,  320. 

Weights  and  measures,  286. 

JVesUSaxon-lage,  56. 

....  India  colonies,  slavery  abolished, 

121. 
Whales,  property  of,  232. 
Wharfs,  277. 
Wife,  467,  477. 
Winchester  measure,  287. 
Window-tax,  340,  341. 
Wine  licenses,  300, 338. 
Workhouses,  387. 
Wreck,  303,  304,  305. 
Writ  of  election  to  parliament,  184. 
peerage,  431. 

Y. 

Year  and  day,  304,  310. 
Year-books,  63. 
Yeomanry,  445. 
Yeomen,  438. 
York,  see  of,  409. 
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